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DIREGTORT  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  ILLINOIS. 

OOBBEOTED  TO  MABOH  1,  1917. 


The  Judiciary  department  of  the  State  of  Illinois  is  composed  of 
(1)  the  Supreme  Ck>art;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Cbnrt 
of  Chicago;  (7)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COURT. 


tlie  Supreme  Court  consists  of  seven  justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  Into  whl<^  thA 
SUte  Is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
em,  Central  and  Northern,  In  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

BCPOBTKB, 

Samuel  P.  Inwiw Bloomington. 

JUSTICES. 

Firtt  Dtotrict— Wabbsn  W.  Duncaw Marion. 

Second  District— Wtluav,  M.  Fabmeb '  *  *  VandAii. 

V^j^^^'Hs^tE^''  k  ^^^ ::::chwiUJin. 

Fourth  District— Gboboe  A.  Cookk Aledo 

Fifth  District — Chables  C.  Cbaig "  QalMhiir» 

Sixth  DUtrict—JAUMs  H.  Cabtwrioht .'.V.Oregon 

Seventh  District — Obbin  N.  Cabteb Chicago 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing justice  the  Justice  next  In  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past.  BIr.  Justice  Carter 
is  the  present  Chief  Justice. 

CUSBBI. 

Chables  W.  Vail,  Chicago. 

LIBBABIAN. 

Ralph  H.  Wilkiiv,  Springfield, 
(ill) 


iv  Appellate  Coubts  op  Illikois. 

(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district 

BEPOBTEBS. 

Reported  by  the  publishers'  editorial  staff. 


FmST  DISTRICT. 
Ccmposed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clulk — James  S.  Mclnerney,  Michigan  Blvd.  Bldg.,  Chicago. 
Jessk  Holdom,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

Wic.  H.  McSuBELT,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

WiLUAic  E.  Deveb,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

FIRST  BRANCH* 
Albebt  C.  Babnes,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chlcaga 
David  F.  Matchett,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

Chablbs  a.  McDonald,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

SECOND  BRANCH** 
Thomas  Tatlob,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
John  M.  O'Connob,  Justice  Michigan  Blvd.  Bldg.,  Chlcaga 
Chables  M.  Thoicson,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
page, Grundy,  Henderson,  Henry,  Iroquois.  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer.  Ogle,  Peoria.  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clebk-— Christopher  C.  Duffy,  Ottawa. 

JoH|c  Bf.  NiEHAUB,  Presiding  Justice,  Peoria. 
Duanb  J.  Cabnbs,  Justice,  Sycamore. 

DOBBANOE  DiBELL,  JustiCO,  Jolict 


THIRD  DISTRICT. 

Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign, Christian,  Clark,  Coles,  Cumberland,  DeWltt,  Douglas, 
Edgar,  Ford.  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  .  Moultrie,  Piatt,  Pike.  Sangamon.  Schuyler,  Scott, 
Shelby,  Tazewell  and  Vermilion. 

Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 
in  April  and  October. 

Clebk— George  Ia  Tipton,  Springfield. 

Geobge  W.  Thompson,  Presiding  Justice,  Galesburg. 
Emebt  C.  Gbavbh,  Justice,  Geneseo. 
Edgab  Eldbedge,  Justice.  Ottawa. 


*  This  court  It  a  branch  of  the  Appellate  Court  of  the  flrit  district,  and  i« 
held  by  three  judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Su- 
preme Court  under  the  provisions  of  the  act  of  the  General  Assembly,  an- 
f roved  June  t.  1897.  Kurd's  Statutes;  1897.  608.  Laws  of  1897.  18S.  J.  A  A. 
8981.  .-.«*. 

••  Established  under  act  of  Jane  f.  1911,  J.  A  A.  f  8889. 


Circuit  Courts. 


FOURTH  DISTRICT. 

Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, EMwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamll« 
ton,  Hardin,  Jackson,  Jasper,  Jefferson,  Johnson,  Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline,  St.  Clair,  Union,  Wabash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  op  the  fourth  Tues- 
days in  March  and  October. 
Cleek — Charles  C.  Johnson,  Mount  Vernon. 

James  C.  McBbide,  Presiding  Justice,  Taylorvllle, 
Habby  Higbee,  Justice,  Pittsfield. 
Frank  H.  Boggs,  Justice,  Urbana. 


(3)  CIRCUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into 
seventeen  Judicial  circuits,  as  follows:* 

FIRST  CIRCUIT. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pope,  Johnson,  Union, 
Jackson,  Williamson  and  Saline. 
Judges:    A.  W.  Lewis,  Harrlsburg. 

DeWitt  T.  Habtwell,  Marion. 

William  N.  Butler,  Cairo. 

BBOOND   circuit. 

The  counties   of  Hardin,  Gallatin,   White,   Hamilton,  Franklin, 
Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 
Judges:    J.  C.  Eagueton,  Robinson. 
Julius  C.  Kern,  Carmi. 
Charles  H.  Miller,  Benton« 

THIRD  circuit. 

The  counties   of  Randolph,  Monroe,   St.   Clalr,   Madison,  Bond, 
Washington  and  Perry. 
Judges:    Louis  Bernreuter,  Nashville. 

George  A.  Crow,  East  St  Louis. 
J.  F.  OiLLHAM,  Edwardsville. 

FOURTH   circuit. 

The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Effingham,  Jasper, 
Montgomery,  Shelby  and  Christian. 
«     Judges:    Wic.  B.  Wright,  Effingham. 

James  C.  McBride,  Taylorvllle. 
Thomas  M.  Jett,  Hillsboro. 

FIFTH  circuit. 

The  counties  of  Vermilion,  ESdgar,  Clark,  Cumberland  and  Coles. 
Judges:    John  H.  Marshall,  Charleston. 
Walter  Brewer,  Toledo. 
^  Augustus  A.  Partlow,  Dan^'llle. 

•  Laws    1897,  I8S,  J.  A  A.  f  8070.  — — _^_^_^__«.« 


vi  Circuit  Couets. 

SIXTH   CIRCUIT. 

The  counties  of  Champaign,  Douglas,  Moultrie,  Macon,  DeWitt  and 
Piatt 
Judges:    Geo.  A.  Skntel»  Sullivan. 

Wm.  K.  Whitfield,  Decatur. 
B'BA.iiKLiN  H.  BoGos,  Urbaiuu 

SEVENTH  OiUCUlT. 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott,  Oreene  and 
Jersey. 
Judges:    Frank  W.  Bxtbton,  Carlinville. 

Norman  L.  Jones,  Carrollton. 

Elbebt  F.  Smith,  Springfield. 

EIGHTH   GIBCniT. 

The  counties  of  Adams,   Schuyler,   Mason,   Cass,  Brown,   Pike, 
Calhoun  and  Menard. 
Judges:    Harry  Hiobeb,  Pittsfield. 

Albert  Akers,  Quincy. 

Gut  R.  Williams,  Havana. 

NINTH  CntOUIT. 

The  counties  of  Knox,  Warren,  Henderson,  Hancock,  McDonough 
and  Fulton. 
Judges:    George  W.  Thompson,  Galesburg. 

Harby  M.  Waggoner,  Macomb. 

Robert  J.  Gbier,  Monmouth. 

TENTH   01BCUIT. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  Tazewell 
Judges:    John  M.  Niehaus,  Peoria. 

Theodore  N.  Green,  Pekin. 

Clyde  E.  Stone,  Peoria. 

ELEVENTH  CIRCUIT. 

The  counties  of  McLean,  Livingston,  Logan,  Ford  and  Woodford. 
Judges:    Sain  Welty,  Bloomington. 

George  W.  Patton,  Pontlac. 

Thomas  M.  Habris,  Lincoln. 

twelfth  cibcuit. 

The  counties  of  Will,  Kankakee  and  Iroquois. 
Judges:    Dorrance  Dibell,  Joliet 

Frank  L.  Hooper,  Watseka. 

Abthub  W.  Deselm,  Kankakee. 

thirteenth  dBourr. 

The  counties  of  Bureau,  La  Salle  and  Grundj. 
Judges:    Samuel  C.  Stouoh,  Morris, 

Joe  a.  Davis,  Princeton. 

BdGAB  Bli>BEDQB,  Ottawi^ 


Courts  of  Cook  Couot^y.  vii 


'  FOUSTEENTH  CIBCUIT. 

The  counties  of  Rock  Island,  Mercer,  Whitettide  aUd  Hf^nry. 

Judges:    Frank  D.  Ramsay,  Morrison. 
Emebt  C.  Graves,  Geneseo. 
WiLUAU  T.  Chxtbch,  Aledo. 

FIYTEEIVTH  CIRCUIT. 

The  counties  of  Jo  Daviess,  Stephenson,  Carroll,  Ogle  and  Lee. 

Judges:    James  S.  Baume,  Galena. 

Richard  S.  Farrand,  Dixon. 
Oscar  S.  Heard,  Freeport 

SIXTEEirrH  CIRCUIT. 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  KendalL 

Judges:    Clinton  F.  Irwin,  Elgin. 

DuANB  J.  Cabnes,  Sycamore. 
Mazzini  Slubber,  Wheaton. 

% 

SEVENTEENTH    CIRCUIT. 

The  counties  of  Winnebago,  Boone,  McHenry  and  Lake. 

Judges:    Arthur  H.  Frost,  Rockford. 

Charles  H.  Donnelly,  Woodstock. 
Claire  C.  Edwards,  Waukegan. 


(4)   COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  Jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  Judges 
of  the  Circuit  and  Superior  Courts  are  judges,  ex  <^cio,  of  the 
Criminal  Court 

CRIMINAL  COURT. 
Clerk— Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
Clerk— August  W.  Miller,  County  Building,  Chicaga 

JU00E8. 

Victor  P.  Abkolo^  Mrrbitt  W.  Pinckket, 

Jesse  A.  Baldwin,  Kickham  Scanlan, 

Gkorce  F.  Barrett,  Frederick  A.  Smith, 

David  M.  Brothers,  Thomas  Taylor,  Jr., 

Robert  E.  Crowe,  Charles  M.  Thomson, 

Jesse  Holdom,  Oscar  M.  Torrison, 

Fbaxk  Johnston,  Jr.,  Richard  S.  Tuthill, 

George  Kersten,  Charles  M.  Walker, 

John  P.  McGoobtt,  Thomas  G.  Windes, 

David  F.  Matchett,  Anton  T.  Zeman, 


Vlll 


City  Courts. 


SUPERIOR  COURT. 
Clebk — John  Kjellandbb,  County,  Building,  Chicago. 


Albebt  C.  Barnes, 
Theodore  Bbentano, 
WiLUAM  Fenimobb  Coopbb, 
Joseph  B.  David, 
William  E.  Deveb, 
Joseph  H.  Fitch, 
Charles  M.  Foell, 
Martin  M.  Gridlet, 

HENRT  GtJEBIN, 

Oscar  Hebbl, 


JUDGES. 

Jacob  H.  Hopkins, 
Marcus  A.  Kavanaoh, 
Charles  A.  McDonald, 
Michael  L.  McKinlet, 
William  H.  McSurelt, 
John  M.  O'Connor, 
Hugo  Pam, 
Joseph  Sabath, 

DbNIB   E.   SULUYAlf, 

John  J.  Sulutan. 


(5)     CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  J.  A 
A.  1  3309,  and  when  so  established  have  Jurisdiction  as  defined  by 
Sec.  1  of  an  act  entitled  "An  Act  in  relation  to  courts  of  record  In 
cities,"  approved  May  10,  1901,  J.  A  A.  f  3289. 

THE  CITY  COURT  OP  ALTON. 
U  D.  Taoer,  Judge.  Allan  G.  Macdonald,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edward  M.  Mangan,  Judge.  J.  W.  Greenawat,  Clerk. 

THE  CITY  COURT  OF  BEARDSTOWN. 
J.  J.  Cooks,  Judge.  John  Listmann,  Clerk. 

THE  CITY  COURT  OF  BENTON. 
R.  E.  Hickman,  Judge.  Loran  Morgan,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
Harrt  C.  Moran,  Judge.  A.  C.   Sheplet,  Clerk. 

THE   CITY  COURT  OF  CARBONDALE. 
Hbrbkrt  a.  Hats,  Judge.  Dallas  Meisenhbimsr,  Clerk. 

THE  CITY  COURT  OF  CENTRALIA, 
Albert  D.  Rodenbero,  Judge.    *  Gut  C.  Livesat,  Clerk. 

THE   CITY  COURT   OF  CHARLESTON. 
Charles  A.  Quackenbush,  Judge.         Cora  Daniels,  Clerk. 

THE   CITY   COURT   OF   CHICAGO   HEIGHTS. 
Charles  H.  Bowles,  Judge.  Edward  H.  Kirois,  Clerk. 

THE  CITY  COURT  OF  DB  KALB. 
Harrt  W.  McEwen,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Harrt  Barrett,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
H,  L.  Browning, 
W.  M.  Vandeventer,        Judges.  William  J.  Veach,  Clerk. 

THE  CITY  COURT   OF  ELGIN. 
Frank  E.  Shopbn,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 

M.  R.  Sullivan,  Judge.  A.  N.  Homan,  Clerk. 


Municipal  Court  of  Chicago.  ix 

THE  CITY  COURT  OF  HARRISBURG. 
W.  W.  Damron,  Judge.  Homeb  Wade,  Clerk. 

THE  CITY  COURT  OF  HBRRIN. 
RoBKBT  T.  Cook,  Judga  Anna  Reed,  Clerk. 

THE  CITY  COURT  OF  JOHNSTON  CITY. 
J.  H.  Clayton,  Judge.  ,  J.  B.  Sullinb,  Clerk. 

THE  CITY  COURT  OF  KBWANBE. 
H.  Stkbling  PoiCEBOT,  Judge.  Chasleb  L.  Rowixt,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Dan  W.  Maddox,  Judge.  Mbs.  Laubbtta  Salzmann,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
JO01B  WnsTrAXX.,  Judge.  Wm.  B.  Mabun,  Clerk. 

THE  CITY  COURT  OF  MARION. 
W.  O.  PoTTEB,  Judge.  Geo.  T.  Cabteb,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
John  McNutt,  Judge.  Thomas  M.  Lttlb,  Clerk. 

THE  CITY  COURT  OF  MOLINE. 
G.  O.  DiRZ,  Judge.  Gboboe  A.  Schbaobb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
J.  H.  FoBNOFT,  Judge.  .  G.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
WnuAM  H.  Hawthobne,  Judge.  Pbteb  Rolands,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Casl  E.  Sheldon,  Judge.  Eabl  L.  Hbsb,  Clerk. 

THE   CITY  COURT  OF  WEST   FRANKFORT. 
H.  R.  VnkL,  Judge.  Peabl  Beattib,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  y.  Barnes,  Judge.  O.  L.  Spbbchbb,  Clerk. 

(6)    MUNICIPAL  COUET  OF  CHICAGO. 
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APPELLATE  GODRTS  OF  ILLINOIS 

DURI19G   THE   TEAR   1917 


J.  A.  Clark,  Appellee,  y.  M.  0.  Lee,  Appellant. 
(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
JoHK  H.  Masshall,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.  Reversed  and  remanded.  Opinion  filed  April 
16,  1917. 

Statement  of  the  Case. 

Action  by  J.  A,  Clark,  plaintiff,  against  M.  0.  Lee, 
defendant,  for  fraud  and  deceit  in  the  sale  by  jiefend- 
ant  to  plaintiff  of  certain  shares  of  capital  stock  of  a 
corporation.  From  a  judgment  for  plaintiff  for  $1,500, 
defendant  appeals. 

Dtsb  &  Dyeb  and  0.  M.  Jones,  for  appellant. 

BoBBBT  B.  BoDMAN,  WiLLiAM  M.  AoTON  and  Jay 
Bbiggs,  for  appellee. 

Mb.  Justice  Eldbedge  delivered  the  opinion  of  the 
court. 
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Clark  ▼.  Lee,  205  111.  App.  1. 

Abstract  of  the  Decision. 

1.  Evidence,  |  300* — when  corporate  hooks  not  identified  bo  at 
to  he  admUaible,  In  an  action  for  fraud  and  deceit  in  the  sale  of 
certain  shares  of  capital  stock  of  a  corporation,  where,  for  the 
purpose  of  proving  that  at  the  time  the  stock  was  sold  to  plalntifC 
it  was  worthless,  the  secretary  of  a  trust  company  which  had  been 
appointed  receiver  for  the  corporation  whose  stock  was  in  question, 
produced  in  evidence  certain  books  which  he  testified  had  been 
sent,  with  others  not  produced,  by  express  to  the  clerk  of  the  court 
by  the  president  of  the  corporation  and  by  the  clerk  delivered 
to  the  witness,  and  that  he  did  not  himself  know  that  the  books 
produced  were  the  books  of  the  corporation,  held  that  there  was 
no  Identification  of  the  books  produced  as  the  books  of  the  cor- 
poration, and  that  they  were  Incompetent. 

2.  Sales — v)hen  evidence  insut^cient  to  show  otonerahip  hy  cor- 
poration of  premiaea  on  which  factory  was  huUt  in  action  for  fraud 
in  aale  of  stock.  In  an  action  for  fraud  and  deceit  in  the  sale  of 
certain  shares  of  capital  stock  of  a  corporation,  where,  for  the  pur- 
pose of  proving  that  at  the  time  the  stock  was  sold  to  plalntlfP 
the  corporation  did  not  own  or  have  a  deed  of  the  property  on 
which  its  factory  was  located,  under  an  allegation  in  the  declara- 
tion that  the  defendant  bad  falsely  represented  that  the  corpora- 
tion did  then  have  a  deed  for  said  property,  the  secretary  of  a  trust 
company  which  had  been  appointed  receiver  for  the  corporation 
produced  In  evidence  a  certain  lease  by  the  corporation  as  lessee 
of  said  property  which  he  testified  had  been  sent  with  other  papers 
and  books  by  the  president  of  the  corporation  to  the  clerk  of  the 
court  and  had  been  delivered  by  the  clerk  to  the  witness,  who 
did  not  know  whether  the  buildings  of  the  corporation  were  erected 
upon  the  premises  described  In  the  lease,  and  there  was  no  other 
evidence  as  to  the  ownership  by  the  corporation  of  said  prem4ses, 
held  that  there  was  no  competent  evidence  tending  to  prove  such 
allegation  of  the  declaration  as  to  ownership  by  the  corporation 
of  the  premises  on  which  Its  factory  was  built. 

3.  Sales — when  declaration  atatea  good  cauae  of  action  for 
fraud  in  aale  of  atock,  A  declaration  In  an  action  for  fraud  and 
deceit  In  the  sale  by  defendant  to  plaintiff  of  certain  shares  of 
capital  stock  of  a  corporation,  based  upon  alleged  false  representa- 
tions by  the  defendant,  charging  that  defendant  recklessly  made 
the  false  representations  as  of  his  own  knowledge  without  know- 
ing whether  they  were  true  or  false  with  Intent  to  deceive  and 
defraud  plaintiff,  held  to  state  a  good  cause  of  action. 

4.  iNSTBUcnoNS,  S  118^ — when  erroneoua  aa  not  conforming  to 
evidence.     The  giving  of  an  Instruction,  in  an  action  for  fraud 
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and  deceit  in  the  sale  of  certain  shares  of  capital  stock  based  upon 
alleged  false  representations  as  to  the  value  of  such  shares,  stat- 
ing a  correct  proposition  of  law  in  regard  to  when  the  value  of 
stock  may  be  a  material  fact,  held  erroneous  for  the  reason  there 
was  no  competent  evidence  on  the  question  of  such  value. 

5.  iNSTBUcnoNS,  S  75* — when  erroneous  as  assuming  fads.  In 
an  action  for  fraud  and  deceit  in  the  sale  of  certain  shares  of 
capital  stock  based  upon  certain  alleged  false  representations  by 
the  defendant,  an  instruction  which  assumed  that  defendant's  rep- 
resentations were  false  and  fraudulent,  held  to  be  erroneous. 

6.  Sales,  {  419* — when  instruction  erroneous  in  action  for  fraud 
in  sale  of  stock,  In^an  action  for  fraud  and  deceit  in  the  sale  of 
certain  shares  of  capital  stock  based  upon  certain  alleged  false 
representations  by  the  defendant,  an  instruction  attempting  to  set 
out  what  representations  were  material  and  enumerating  among 
others  certain  statements  by  the  defendant  as  to  value  of  the  stock 
and  ownership  by  the  corporation  of  certain  property  of  which 
there  was  no  competent  evidence,  held  to  be  erroneous. 

7.  Appeal  and  ebbob,  f  1300* — when  presumed  that  leading  ques- 
tions were  of  no  importance.  Where  objection  was  mtade  in  argu- 
ment that  the  court  erred  in  permitting  leading  questions  which 
were  not  presented  in  the  brief  and  no  reference  to  the  abstract 
where  such  questions  might  be  found  was  made,  held  that  it  would 
be  assumed  such  questions  were  of  no  importance. 


City  of  LaHarpe^  Appellee,   t.   George   Watts,   Sr., 

Appellant. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  County  Court  of  Hancock  county;  the  Hon. 
E.  W.  Dunham,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.    Reversed.    Opinion  filed  April  16,  1917. 

■ 

Statement  of  the  Case. 

Prosecution  by  the  City  of  LaHarpe,  j)laintiflF, 
against  George  Watts,  Sr.,  defendant,  for  violation  of 

•Sm  nilBols  Note*  DIceat,  Toll.  XI  to  XT,  mad  CvmnlAtlTo  Quart«rljr,  mmbo 
tople  Mid  MOtkn  nnmbor. 


Appellate  Cotjbts  of  Illinois. 


City  of  LaHarpe  v.  Watts*  205  IlL  App.  3. 


an  ordinance  of  the  plaintiff  concerning  dramshops, 
wholesale  stores  and  the  sale  of  intoxicating  liquors. 
From  a  judgment  of  conviction  and  adjudging  defend- 
ant to  pay  one  hundred  and  sixty  dollars,  defendant 
appeals. 

Plantz  &  Lambt  and  Habtzell  &  Cavanagh,  for  ap- 
pellant. 

C.  W.  Warnbb  and  J.  W.  Williams,  for  appellee. 

ft 

Mb.  Justice  EIdbedoe  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  IHTOziCATiNo  UQU0B8,  f  17* — When  license  ordinance  invalid. 
Ordinance  No.  88  of  the  City  of  LaHarpe,  providing  that  when  the 
city  council  should  elect  to  grant  a  license  to  keep  a  dramshop  or 
to  sell  Intoxicating  liquors  the  council  should  at  the  time  of  grant- 
ing such  license  determine  and  fix  the  amount  of  the  fee  to  be 
paid,  etc.,  held  Yoid  in  not  definitely  fixing  the  amount  of  such  fee. 

2.  iNTOXicATiNo  UQUOBS,  {  40* — Validity  of  license  issued  under 
void  ordinance.  A  dramshop  license  issued  ,under  a  city  ordinance 
which  is  void  affords  no  protection  to  the  holder  of  it 

3.  Intoxicating  uquobs,  fi  17* — when  license  ordinance  sus- 
pended, A  city  ordinance  for  the  licensing  of  dramshops  passed 
prior  to  the  time  the  city  became  anti-saloon  territory,  held  to  be 
suspended  during  the  time  such  city  remained  anti-saloon  territory, 
under  J.  Jb  A.  t  4644,  providing  that  ordinances  for  the  restric- 
tion, regulation  or  prohibition  of  the  sale  of  Intoxicating  liquors, 
so  far  as  ihconsistent  with  the  status  of  such  territory  as  anti- 
saloon  territory,  shall  be  suspended  during  the  time  It  remains 
such  territory. 

4.  iNTOziOATiNo  LIQU0B8 — When  no  conviction  may  he  had  for 
violation  of  suspended  license  ordinance.  No  conviction  may  be 
had  for  violation  of  a  city  ordinance  for  the  licensing  of  dram- 
shops while  such  ordinance  stands  suspended,  under  J.  ft  A. 
\  4644,  providing  that  ordinances  for  the  restriction,  regulation  or 
prohibition  of  the  sale  of  intoxicating  liquors,  so  far  as  inconsistent 
with  the  status  of  territory  as  anti-saloon  territory,  shall  be  sus- 
pended during  the  time  such  territory  remains  anti-saloon  territory. 
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5.  Iinx>xzGiTiHQ  LIQU0B8 — When  prosecution  Mhould  he  in  name 
of  People  of  State,  Where  intoxicating  liquors  were  sold  in  anti- 
saloon  territory  in  a  city  whose  ordinances  provided  for  the  li- 
censing of  dramshc^M  and  for  a  penalty  for  selling  such  liquors 
without  having  such  license,  held  that  a  prosecution  for  selling  such 
liquors  should  be  in  the  name  of  the  People  of  the  State  under  the 
law  by  which  the  anti-saloon  territory  was  created  and  not  in  the 
name  of  the  city  under  such  ordinances. 


C.  B.  Oones,  Appellee^  t.  Illinois  Printing  Company 

et  aL^  Appellant^. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  VenniUon  county;  the  Ron. 
AuensTus  A.  Pabtlow,  Judge,  presiding.  Heard  in  this  court  at  the 
Oetotaar  term,  191$.    Reversed  and  remanded.    Opinion  filed  April 

Statement  of  the  Case. 

Action  by  C.  B.  GoneSi  plaintitf,  against  Illinois 
Printing  Company,  a  corporation,  J.  G.  Fisher  and 
Newton  Shields,  defendants,  to  recover  damages  for 
personal  injuries  sustained  by  being  run  into  by  an 
automobile  belonging  to  defendant  Fisher.  From  a 
judgment  for  plaintiff  for  $5,000,  defendants  appeal. 

Bau'h  M.  Jinkins  and  John  H.  Lewman,  for  ap- 
pellants. 

Walteb  T.  Gukn  and  Thomas  A.  Graham,  for  ap- 
pellee. 

Mb.  Justice  Eldbedgb  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  CittPOBATZOHS,  I  310* — when  declaration  in  action  againet 
tervant  of  corporation  for  negligence  in  erecting  fence  in  street 
insufficient.  In  an  action  to  recoYer  damages  for  personal  in- 
juries against  several  defendants  where  the  only  allegation  in  the 
declaration  as  to  one  defendant  was  that  another  defendant,  a  cor- 
i>oration,  had  "by  and  through  its  servant  [said  first  defendant] 
erected  and  maintained"  a  certain  fence  in  a  street  which  it  was 
alleged  had  prevented  plaintiff  from  avoiding  the  third  defendant's 
automobile  which  ran  into  plaintiff  and  injured  him,  held  that  such 
declaration  did  not  charge  the  first  defendant  personally  with  any 
negligence  and  failed  to  state  a  cause  of  action  against  him. 

2.  MumoiPAL  ooBPOBATioNS,  |  896* — u)hat  are  rights  of  public  in 
street.  While  the  public  has  a  paramount  right  to  the  use  of  a 
public  street,  this  right  is  not  absolute  but  relative. 

3.  Municipal  cobfobations,  (  917* — what  does  not  constitute  an 
ohstruction  of  street.  In  the  improvement,  erection  or  repair  of 
buildings  and  the  construction  of  drains  and  sewers  therefor  or  of 
other  adjuncts,  the  placing  of  building  materials  in  the  street  pre- 
paratory to  building  on  the  land  is  not  unlawfully  obstructing  the 
street. 

4.  MimioiPAL  ooBPORATioirs,  (  1038*— irftot  is  nature  of  need  au- 
thorizing placing  of  Jmilding  material  on  street.  The  necessity  of 
using  a  public  street  for  the  placing  of  building  material  prepara- 
tory to  improving,  erecting  or  repairing  buildings  or  drains  or 
sewers  therefor  need  not  be  an  absolute  but  it  is  sufficient  if  it  be 
a  reasonable  one. 

6.  Municipal  gobpcaationb,  i  1038* — when  leaving  of  building 
materials  on  street  not  wrongful  ohstruction.  In  an  action  to  re- 
cover damages  for  personal  injuries  sustained  by  plaintiff  being  run 
into  by  the  automobile  of  one  defendant,  which  it  was  alleged  plain- 
tiff was  unable  to  avoid  because  of  a  certain  fence  erected  by  an- 
other defendant  in  the  street  under  a  permit  from  the  city  to  enable 
such  defendant  to  place  building  material  preparatory  to  building, 
the  fact  that  the  limit  of  time  fixed  in  the  permit  for  the  obstruc- 
tion had  expired  when  the  accident  happened,  held  not  to  make 
such  obstruction  wrongful,  as  it  was  one  which  such  defendant  had 
the  right  to  make  without  a  permit,  no  ordinance  or  facts  being 
pleaded  showing  any  such  permit  was  required. 

6.  Municipal  coBPcaATioNs,  (  1038* — when  fence  in  street  not 
proximate  cause  of  injury  to  bicycle  rider  by  automobile.  In  an  ac- 
tion to  recover  damages  for  personal  injuries  sustained  by  plaintiff 
being  run  into  by  th«  automobile  of  one  defendant  which  it  was 

•Sm  lUlnoU  Notes  IHvMt,  Toll.  XI  to  XV,  Mid  OanmlaAiYV  Qurterly.  hum 
topic  and  soetlon  numbor. 


Thibd  Disteict — Apbil,  1917. 


Wallace  y.  Citizens'  State  Bank,  205  111.  App.  7. 

alleged  plaintiff  could  not  avoid  because  of  a  certain  fence  erected 
by  another  defendant  in  the  street  under  a  permi^  from  the  city 
for  building  purposes,  where  the  plaintiff  as  he  was  going  on  his 
bicycle  towards  a  street  intersection  where  the  fence  was  located 
could  see  the  automobile  two  hundred  feet  away  on  the  cross  street 
and  th<^  automobile  was  proceeding  down  the  middle  of  the  street 
and  plaintiff  was  struck  by  it  when  he  was  four  or  five  feet  beyond 
the  fence,  held  that  the  fence  was  not  shown  to  be  the  proximate 
cause  of  the  injury. 

7.  Municipal  ccaporations,  f  1038* — when  existence  of  fence  in 
Btreet  after  expiration  of  huilding  permit  not  proximate  cause  of 
injury  to  bicycle  rider  1>y  automobile.  Where  a  fence  was  erected  in 
the  street  under  a  permit  for  building  purposes,  the  fact  that  the 
time  limit  fixed  in  it  had  expired  does  not  make  the  fence  the 
proximate  cause  of  an  injury  sustained  by  a  party  riding  a  bicycle 
being  struck  by  an  automobile  on  an  intersecting  street  where  such 
fence  was  located,  &a  he  was  attempting  to  cross  such  intersecting 
street. 

8.  Judgment,  {  200* — when  judgment  against  several  defendants 
jointly  reversed  as  to  alh  A  judgment  against  several  defendants 
jointly,  in  an  action  to  recover  damages  for  personal  injuries, 
against  one  of  whom  no  cause  of  action  was  set  up  in  the  declara- 
tion, must  be  reversed  as  to  alL 


J.  H.  Wallace  et  aL,  Appellees^  y.  Citizens'  State  Bank 

of  Windsor  et  aL,  Appellants. 

(Not  to  be  reported  In  fulK) 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon.  Thomas 
Bl  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

■ 

Bill  for  an  inounction  by  J.  H.  Wallace,  W.  H.  Own- 
by,  J.  A.  Erwin,  C.  C.  Firebaugh,  and  Ruth  Wallace 

•See  nUnots  Notes  Digest,  Vols.  XI  to  XV,  and  ComuUitlTe  Qwuterly,  Mune 
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Firebaughy  complainants,  against  the  Citizens'  State 
Bank  of  Windsor,  Illinois,  and  the  officers  and  stock- 
holders of  such  banky  except  complainant  J.  H. 
Wallace,  defendants,  to  compel  the  transfer  to  com- 
plainant of  certain  shares  of  the  capital  stock  of  the 
defendant  bank.  From  a  decree,  on  demurrer  to  the 
bill,  in  favor  of  the  complainants,  defendants  appeal. 

Vause,  Hughes  &  Kioeb  and  E.  A.  Richardson,  for 
appellants. 

Whitakeb,  Ward  &  Pugh,  Edward  C.  Craig,  Don- 
ald B.  Craig  and  James  W.  Craig,  Jr.,  for  appellees. 

Ma.  Justice  Eoldredge  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  CoBPOBATioNB,  i  165* — When  transfer  of  ttoch  valid  om  hettoeen 
parties.  As  between  the  parties,  a  transfer  of  stock  by  delivery  of 
the  certificates  with  power  of  attorney  or  indorsed  in  blank  passes 
title  without  transfer  on  the  books  of  the  company,  even  when  the 
by-laws  of  the  company  provide  to  the  contrary. 

2.  CoBPOBATiONs,  f  153* — tohen  blank  transfer  of  stock  may  he 
filled  in  with  name  of  remote  transferee.  A  blank  transfer  of  stock 
may  be  filled  in  with  the  name  of  a  remote  transferee  whose  name 
concerns  only  the  purchaser  of  the  stock. 

8.  CoBPMiATions,  i  156* — what  is  duty  as  to  transfer  of  stock  on 
hooks  and  issuance  of  certificates.  A  bank  is  but  the  custodian  of 
the  shares  of  its  capital  stock,  whose  duty  as  such  trustee  it  is  to 
transfer  on  its  books  such  shares  to  the  owner  of  the  actual  title 
and  issue  to  him  certificates  for  the  same. 

4.  CoBPOftATioNS,  i  156* — when  duty  to  transfer  stock  and  issue 
certificates  enforceable  in  equity.  The  duty  of  a  bank  to  transfer 
on  its  books  shares  of  its  capital  stock  to  the  actual  owners  and  to 
issue  to  him  certificates  for  the  same  may  be  enforced  in  a  court  of 
equity. 

6.  EQurrr,  f  146* — when  hiU  not  multifarious.  Where  a  bill  was 
filed  by  several  complainants  to  compel  the  transfer  of  eertain 
shares  of  the  capital  stock  of  the  defendant  bank,  some  to  one  com- 
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plainant  and  some  to  others,  based  in  part  upon  a  single  certificate 
in  which  all  were  interested,  each  owning  a  portion  of  the  shares 
represented  therein  as  transferee  of  the  original  holder  of  such 
certificate,  held  that  such  bill  was  not  multifarious. 

6.  CoBPORATiows — what  is  right  of  owner  of  certificate  to  have 
new  and  smaller  certificates  isBued.  The  owner  of  shares  of  capital 
stock  represented  by  a  single  certificate  has  the  right  to  surrender 
such  certificate  and  have  new  certificates  made  out  for  smaller 
numbers  of  shares  in  the  names  of  any  one  whom  he  sees  fit 

7.  CoBPOBATioNs,  i  154* — who  may  join  in  suit  to  compel  tratisfer 
of  shares  of  stock.   All  owners  of  shares  of  capital  stock  represented 
by  a  single  certificate  may  join  in  a  suit  to  compel  a  proper  transfer^ 
of  such  shares  made  upon  the  books  of  the  company. 

8.  Appeal  Ain>  ebbob,  (  760* — when  affidavits  not  part  of  record 
not  considered.  The  Appellate  Court  will  not  take  notice  of  afil- 
davlts  filed  to  show  whether  an  assignment  of  error  was  presented 
or  called  to  the  attention  of  the  trial  court,  but  must  decide  the 
question  raised  upon  the  record  before  it. 

9.  *OoBPORATiow8,  S  154* — When  Mil  to  compel  transfer  of  corpo- 
rate stock  on  hooks  sufficiently  avers  tJiat  complainant  is  assignee. 
Where  the  owner  of  certain  shares  of  capital  stock  transferred  and 
Indorsed  the  certificate  representing  same  to  his  daughter  by  her 
maiden  name,  and  suit  was  brought  by  her  in  her  married  name,  to 
compel  transfer  on  the  books  of  the  corporation  in  which  the  bill 
alleged  that  such  shares  were  so  assigned  and  that  such  assignee 
was  the  owner's  daughter,  and  exhibits  attached  to  and  made  a 
part  of  the  bill  stated  that  by  such  assignment  complainant  became 
the  owner  of  such  shares,  held  that  there  was  sufficient  averment 
that  complainant  was  such  assignee. 
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Marietta  Kitchen^  Appellant^  t.  George  E.  Weatherby, 

Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Ck)urt  of  Macon  county;  the  Hon.  Wil- 
liam K.  Whitfield,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Marietta  Kitchen,  plaintiff,  against 
George  E.  Weatherby,  defendant,  to  recover  damages 
for  personal  injuries  sustained  by  plaintiff  in  a  col- 
lision between  her  automobile  and  defendant's  car. 
From  a  judgment  for  defendant  on  a  directed  verdict, 
plaintiff  appeals. 

Redmon,  Hogan  &  Redmon,  for  appellant 

Mills  Bbothebs,  for  appellee. 

Mb.  Justice  Eldbedge  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  PABKirr  AND  CHILD,  (  39* — liahility  of  parent  for  torts  of  child, 
A  parent  is  not  liable  for  the  torts  of  a  minor  child. 

2.  PABBNT  AND  CHILD,  {  39* — ioheti  evidence  insufficient  to  show 
thai  child  had  permiBsion  to  use  automobile.  Evidence  held  insufl^ 
cient  to  show  that  defendant's  son  had  general  permission  from  de- 
fendant to  use  defendant's  automobile,  in  an  action  to  recover 
damages  for  personal  injuries  sustained  by  plaintifF  in  a  collision 
with  defendant's  automobile  while  it  was  being  driven  by  defend- 
ant's son. 

3.  Pabekt  and  child,  f  39*— lo/ien  evidence  insufficient  to  sTiOiD 
liability  of  parent  for  negligence  of  son  using  father's  automobile. 
In  an  action  to  recover  damages  for  personal  injuries  sustained  by 
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plaintiff  in  a  collision  with  defendant's  automobile  while  it  was 
being  driven  by  defendant's  son,  where  there  was  no  evidence 
whether  said  son  was  a  minor  or  an  adult,  or  that  the  car  was 
being  used  on  defendant's  business,  or  that  the  son  had  ever  re- 
ceived defendant's  permission  to  use  the  car,  or  was  at  the  time 
of  the  accident  using  it  with  defendant's  knowledge  or  consent  or 
had  ever  so  used  It,  held  that  the  evidence  was  insufficient  to  show 
defendant's  liability  for  the  accident. 


City    of    HontleellOy    Appellee^    r.    Ira    Clodfelter, 

Appellant. 

(Not  to  be  reported  In  fall.) 

Appeal  firom  the  County  Court  of  I'latt  county;  the  Hon.  W.  A. 
Doss,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.     Alfirmed.     Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  in  debt  by  the  City  of  Monticello,  plaintiff, 
against  Ira  Clodf elter,  defendant,  to  recover  for  viola- 
tion by  defendant  of  an  ordinance  of  plaintiff  as  to  in- 
toxicating liquors.  From  a  judgment  for  plaintiff  up- 
on two  counts,  one  for  selling  such  liquors  and  one  for 
keeping  a  place  where  such  liquors  were  sold,  and  as- 
sessing a  fine  of  fifty  dollars  upon  each  count,  defend- 
ant appeals. 

J.  L.  Hicks,  for  appellant. 

P.  M.  Shonkwilbb,  for  appellee. 

Mb.  Justice  Eldbedge  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  IirroxiOAiiNG  iiQUOBB,  I  62* — when  dty  Juu  power  to  make  or- 
dinance reffulatitig  «ale  of,  A  city  located  in  territory  which  has 
become  anti-saloon  territory  under  the  Local  Option  Act  has  power 
to  make  an  ordinance  prohibiting  the  sale  of  intoxicating  liquor 
within  the  city  not  inconsistent  with  that  act  and  proriding  for  a 
violation  of  its  prorisions. 

2.  IiTTQZiCATiNG  LIQX70BB,  |  62* — When  Ordinance  prohihiting  Male 
of  is  iHilid,  An  ordinance  of  a  city,  located  within  anti-saloon  ter- 
ritory, providing  that  any  person  selling  intoxicating  liquors  within 
the  city  shall  be  fined  not  less  nor  more  than  certain  amounts,  and 
that  any  place  where  such  liquors  are  sold  or  kept  for  sale  shall 
be  deemed  a  nuisance  and  the  keeper  of  same  fined  not  less  nor 
more  than  certain  amounts,  held  not  to  be  inconsistent  with  the 
Local  Option  Act  and  a  valid  ordinance. 

3.  JuBT,  I  57a* — when  evidence  insujlMent  to  show  incompetency 
of  iuror.  Evidence  held  Insufllcient  to  show  that  a  certain  Juror 
was  mentally  unbalanced  to  such  an  extent  as  to  make  him  incom- 
petent to  act  as  such. 


Otto  Harrold,  by  Amos  Harrold,  Appellee,  t.  Clinton 
Gas  &  Electric  Company,  Appellant. 

(Not  to  be  reported  In  fnlL) 

Appeal  from  the  Circuit  Court  of  De  Witt  county;  the  Hon. 
George  A.  Sentkl,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.  Reversed  and  remanded.  Opinioh  filed  April 
16,  1917. 

Statement  of  the  Case. 

Action  by  Otto  Harrold,  a  minor,  by  Amos  Harrold, 
his  next  friend,  plaintiff,  against  the  Clinton  Gas  & 
Electric  Company  and  the  National  Telephone  &  Elec- 
tric Company,  defendants,  to  recover  damages  for  per- 

•8«e  nilBols  Note*  Divest,  Vols.  XI  to  XV,  and  CnmuUtlTO  QwMrterly,  mubo 
topie  Mid  section  number. 
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sonal  injuries  sustained  by  plaintiff  from  certain  wires 
of  the  defendants  in  contact.  From  a  judgment  for 
plaintiff  against  the  defendant  Clinton  Gas  &  Electric 
Company  for  $1,250,  and  for  the  defendant  National 
Telephone  &  Electric  Company  on  a  directed  verdict, 
defendant  Clinton  Gas  &  Electric  Company  appeals. 

L.  W.  Ingham,  Hebbick  &  Hekbiok  and  F.  E.  Lemon, 
for  appellant. 

ft 

E.  J.  Sweeney  and  L.  0.  Williams,  for  appellee. 

Mb.  Justice  Eldeedge  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  NEOuaENCB,  I  63* — when  contributory  negligence  of  another 
no  defense.  A  defendant  Is  liable  when  guilty  of  the  negligence 
charged  without  regard  to  whether  the  negligence  of  another  also 
contributed  to  the  injury. 

2.  Neolioence,  S  22S* — when  inttruction  on  JiaHUty  where  negli- 
gence of  another  contributes  to  injury,  correct  In  an  action  to  re- 
cover damages  for  personal  injuries,  an  instruction  that  to  recover 
in  the  case  it  must  be  shown  by  the  greater  weight  of  the  testimony 
that  the  negligent  act  or  omission  of  the  defendant  was  the  cause 
which  produced  the  injury,  if  any,  but  that  it  need  not  have  be^n 
the  sole  cause,  and  that  it  was  sufficient  if  it  concurred  with  some 
other  cause  acting  at  the  same  time  which,  in  combination  with  it, 
caused  the  injury,  or  that  it  set  in  motion  a  chain  of  circumstances 
and  operated  on  them  in  continuous  sequence  unbroken  by  any  new 
or  independent  cause,  held  to  be  correct 

3.  Damaobb,  (  213* — when  instruction  in  action  for  person<a 
injuries  not  misleading.  In  an  action  to  recover  damages  for 
personal  injuries,  where  an  instruction  was  to  the  effect  that  in  as- 
sessing damages,  upon  finding  for  the  plaintiff,  the  Jury  had  the 
right  to  consider  the  character  and  extent  of  such  injuries,  if  any, 
which  wwe  proven  by  the  evidence,  the  pain  and  suffering  endured, 
if  any  were  proven,  and  the  permanent  character  of  the  injuries,  if 
the  evidence  showed  the  plaintiff  was  permanently  injured,  held 
that  there  was  nothing  in  such  instruction '  nor  in  the  evidence 
which  could  lead  the  Jury  to  believe  that  they  were  authorized  to 

damages  for  injury  to  plaintifTs  earning  power  during  his 


•flee  IlllMle  Netoe  IHvwt,  Vela.  XI  te  XT,  and  Cnmalalhre  Qoatierlr. 
teple  ABd  mcMm  avaber. 
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minority  and  in  the  instruction  to  mislead  the  Jury  into  assessing 
damages  on  account  of  plaintiff's  nervous  condition  shown  in  the 
evidencei,  in  view  of  the  further  instruction  that  such  damages 
could  not  he  allowed. 

4.  Damages,  9  206* — when  instruction  erroneout  <u  not  conform- 
ing to  evidence  in  action  to  recover  for  personal  injuries.  In  an*  ac- 
tion to  recover  damages  for  personkl  injuries,  an  instruction  that 
the  Jury  in  assessing  damages,  on  finding  for  the  plaintiff,  must 
estimate  same  from  the  facts  and  circumstances  in  proof  and  hy 
considering  them  in  connection  with  their  knowledge,  observation 
and  experience  in  the  ordinary  affairs  of  life,  held  erroneous  under 
a  declaration  alleging  plaintiff  had  incurred  expense  of  four  hun- 
dred dollars  in  and  about  attempting  to  he  cured  where  there  was 
no  evidence  of  any  expense  incurred  hy  plaintiff  but  only  that  he 
had  been  treated  by  several  physicians. 

5.  Daicages,  S  189* — necessity  of  proof  of  medical  services. 
Medical  services  are  capable  of  definite  proof  and  if  recovery  is 
sought  therefor,  in  an  action  to  recover  damages  for  personal  in* 
Juries,  such  proof  must  be  made  and  the  Jury  have  no  right  to 
assess  such  damages  from  their  own  knowledge,  observation  and 
experience  in  the  affairs  of  life. 

6.  Damages,  S  250* — when  excessive  verdict  cured  hy  remittitur. 
In  an  action  to  recover  damages  for  personal  injuries,  held  that  any 
error  of  the  jury  in  assessing  a  considerable  portion  of  the  dam> 
ages  under  an  erroneous  instruction  was  curable  by  remittitur. 

7.  Electmcity,  S  26* — tohen  ordinance  prohibiting  entry  on 
school  grounds  inadmissible  in  action  against  electric  companies  for 
negligent  injuries.  In  an  action  by  a  minor  child  against  two  elec- 
tric companies  to  recover  damages  for  personal  injuries  sustained 
by  plaintiff  from  wires  of  defendants'  in  contact  when  he  went, 
while  at  play  in  the  street,  upon  certain  school  property  to  recover 
a  ball  which  had  bounced  thereon,  an  ordinance  of  the  city  pro- 
hibiting any  person  from  going  upon  property  used  for  school  pur- 
poses under  a  penalty,  excepting  those  attending  the  school  and 
others  going  on  such  property  for  the  transaction  of  any  lawful 
business,  held  to  be  properly  excluded. 

8.  Infants,  f  24* — liability  for  crime,  A  child  eight  years  of  age 
cannot  be  guilty  of  any  crime  or  misdemeanor. 

9.  Damages,  S  133* — when  verdict  excessive.  In  an  action  by  a 
child  eight  years  of  age  to  recover  damages  for  personal  injuries, 
where  the  injuries  consisted  only  of  some  deformity  of  the  first 
joint  of  one  finger,  some  pain  and  suffering,  and  several  scars  on  the 
body  not  visible  when  plaintiff  was  clothed,  a  verdict  for  1 1,250  held 
excessive  to  the  extent  of  |400. 


*8c«  lUlnolii  Notes  Direst,  Vols.  XI  to  XV.  and  CnmnlatlTo  Qiuuterly,  Mune 
topic  and  lection  nomlier. 
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Charles  T.  Stevenson  et  aL,  Appellants,  r.  Thomas  W. 

Stevenson,  Executor,  Appellee. 

1.  Wills,  S  383* — when  contingent  estate  in  remainder  created. 
A  clause  in  a  will:  "I  desire  that  the  following  named  nephews 
and  nieces  shall  be  paid  the  amounts  herein  designated,  provided 
they  are  living  at  the  time  of  the  death  of  my  wife/'  held  to  create 
a  contingent  estate  in  remainder  in  the  nephews  and  nieces  and 
not  a  vested  estate  in  remainder. 

2.  Wills,  9  495* — when  share$  of  deceased  devisees  go  into  re- 
siduary  fund.  Under  a  will  bequeathing  certain  amounts  to  certain 
persons,  provided  such  persons  are  living  at  the  time  of  the  death 
of  another  person,  held  that  if  any  of  such  devisees  were  not  alive 
at  the  time  of  the  death  of  the  life  tenant  the  shares  designed  for 
them  would  go  into  the  residuary  fund  and  pass  to  the  residuary 
legatee. 

8.  Wills,  t  ^^^^ — what  is  effect  of  renunciation  of  will  giving  a 
life  estate  hy  widow.  The  only  effect  of  the  renunciation  by  a 
widow  of  a  will  giving  her  a  life  estate  in  the  testator's  property 
on  the  funds  of  the  estate  would  be  to  lessen  the  residuary  estate 
by  the  amount  of  the  property  she  took  absolutely. 

4.  Wills,  (  395* — when  postponed  vested  legacy  accelerated.  A 
postponed  vested  legacy  will  be  accelerated  by  the  renunciation  of 
the  life  estate  which  precedes  it 

6.  Wills,  S  395* — when  contingent  legacy  or  remainder  accel- 
erated. A  contingent  legacy  or  remainder  will  not  be  accelerated 
by  the  renunciation  of  the  life  estate  which  precedes  it  unless  such 
appears  to  have  been  the  intention  of  the  testator. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon.  Co- 
LOBTiN  D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1915.    Affirmed.    Opinion  filed  April  16,  1917. 

M.  A.  Brbnnan  and  Ralph  J.  Hbffbbnan,  for  appel- 
lants. 

Babby  &  MoBRissBY,  for  appellee. 

Mb.  Justice  Gbaves  delivered  the  opinion  of  the 
court. 

•Sre  lUlnoln  Notes  Digest,  Vols.  XI  to  XT.  and  Cwmnlalfv  Quarterly,  mubo 
to|>lc  and  Metlon  number. 
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Appellants  filed  a  bill  in  chancery  asking  for  a  con- 
struction of  the  will  of  one  John  C.  Stevenson,  de- 
ceased, and  other  relief.  It  appears  from  the  bill  that 
the  will  in  question,  omitting  the  formal  parts,  is  as 
follows : 

"1st.    It  is  my  will  that  all  my  just  debts  be  paid. 

**2nd,  I  do  hereby  give,  bequeath  and  devise  unto 
my  wife  EUa  A.  Stevenson,  all  of  my  estate,  botii  real 
and  personal. 

"3rd,  I  do  hereby  appoint  and  constitute  my  wife, 
ESla  A.  Stevenson,  executrix  of  this  my  last  will  and  it 
is  my  will  that  no  bond  be  required  of  her  as  executrix. 

"4th.  My  executrix  is  hereby  fully  empowered  to 
execute  all  deeds  or  other  conveyances  that  may  be 

necessary  in  order  to  pay  my  debts  or  settle  my  estate. 

•  •  •  •  •  •  •  •.« 

"Whereas:  I,  John  0-  Stevenson,  did  on  the  21st 
day  of  December,  1882,  make  my  last  will  and  testa- 
ment, I  do  now,  by  this  writing  add  this  codicil  to  my 
said  will  to  be  taken  as  a  part  thereof. 

*  *  First :    I  desire  that  all  my  just  debts  be  paid. 
"Second:    I  desire  that  the  sum  of  One  Thousand 

Dollars  be  paid  to  my  brother,  Adlai  E.  Stevenson. 

"Third:  I  desire  that  all  my  remaining  property, 
both  real  and  personal,  shall  be  held  for  the  benefit  of 
my  wife,  Ella  *  A.  Stevenson,  and  that  all  the  in- 
come from  said  property  shall  be  for  her  use  and  bene- 
fit so  long  as  shfe  shall  live,  and  that  any  money  on 
hands  or  in  the  bank  at  the  time  of  my  death,  shall  be 
given  to  her  or  used  for  her  immediate  wants. 

"Fourth:  On  the  death  of  my  wife,  I  desire  the 
sum  of  Three  Hundred  Dollars,  to  be  set  aside  for  the 
purchase  of  suitable  markers  or  stones  for  the  graves 
on  the  cemetery  lot  in  which  I  am  buried. 

* '  Fifth :  I  also  desire  that  the  sum  of  Two  Hundred 
Dollars  be  left  in  trust  with  the  Peoples  Bank  of  this 
city,  the  interest  on  which  sum  shall  be  used  for  the 
care  of  the  cemetery  lot. 

*  *  Sixth :  I  desire  that  the  following  named  nephews 
and  nieces  shall  be  paid  the  amounts  herein  desig- 
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Bated,  provided  they  are  living  at  the  time  of  the  death 
of  my  wif  e,  vi«. : 

*  *  To  Charles  T.  Stevenson,  the  smn  of  Five  Hundred 
Dollars. 

**To  James  B.  Stevenson,  the  sum  of  Five  Hundred 
Dollars. 

'  *  To  Ida  Stevenson  Hayes,  the  snm  of  Five  Hundred 
Dollars. 

**To  Catherine  McCaughey  Brown,  the  sum  of  One 
Thousand  Dollars. 

"To  Annie  Stevenson  Bullis,  the  sum  of  One  Thou- 
sand Dollars. 

**To  Lettie  McCaughey  Snyder,  the  sum  of  Five 
Hundred  Dollars. 

*  *  Seventh :  I  also  will  to  Mrs.  Anna  M.  Sweeney  the 
sum  of  Five  Hundred  Dollars,  provided  she  remains 
with  my  wife  as  nurse  or  attendant  up  to  the  tune  of 
Mrs.  Stevenson's  death. 

"Eighth:  All  of  the  remaining  portion  of  my  es- 
tate, both  real  and  personal,  I  wUl,  bequeath  and  de- 
vise to  my  brother  Thomas  W.  Stevenson,  and  appoint 
him  at  the  time  of  my  death  in  conjunction  with  my 
wife  as  executor  of  my  estate  without  bond,  with  pow- 
er to  buy,  sell  or  lease  my  property  as  they  may  deem 
best'' 

It  further  appears  from  the  bill  that  Ella  A.  Ste- 
venson renounced  the  provisions  of  the  will  and  accept- 
ed certain  property  which  was  agreed  upon  by  her  and 
the  representatives  of  the  estate,  in  lieu  of  what  was 
devised  to  her  in  said  will. 

The  theory  of  the  bill  is  that  the  effect  of  the  re- 
nunciation by  the  widow  of  the  provisions  of  the  will 
is  to  accelerate  the  special  bequests  mentioned  in  the 
sixth  clause  of  the  codicil  to  the  will. 

Appellee  demurred  to  the  bill  for  the  specific  rea- 
sons following: 

"1st:  The  renunciation  of  Ella  A.  Stevenson,  the 
widow  of  John  C.  Stevenson,  of  the  provision  made  for 
her  by  the  third  paragraph  of  the  codicil  and  her  re- 
ceipt and  acceptance  of  all  the  property  that  was  due 
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or  coming  to  her  under  the  statutory  provision  made 
for  her  in  case  of  such  renunciation,  does  not  alter  the 
time  of  payment  of  the  legacies  bequeathed  in  the 
sixth  paragraph  of  the  codicil. 

**2nd:  The  legacies  bequeathed  by  the  sixth  para- 
graph of  said  codicil  are  not  payable  until  the  happen- 
ing of  the  contingency  therein  designated,  and  as  such 
contingency  has  not  come  to  pass,  petitioners  are  not 
entitled  to  relief  prayed  for. 

**3rd:  The  placing  of  the  time  of  payment  of  the 
legacies  at  the  death  of  Ella  A.  Stevenson  was  not 
made  solely  for  the  benefit  of  the  wife  of  deceased,  but 
also  to  protect  the  residuary  legatee. 

*'4th:  The  will  and  codicil  of  John  C.  Stevenson 
are  cleat*  and  unambiguous  and  express  directly  the  in- 
tention of  the  testator  in  such  a  manner  that  they  are 
not  susceptible  of  more  than  one  construction." 

The  demurrer  was  sustained,  complainants  elected 
to  stand  by  their  bill,  which  was  thereupon  dismissed 
for  want  of  equity. 

The  determination  of  this  case  involves  the  con- 
struction of  the  sixth  clause  of  the  codicil  to  the  will 
and  the  determination  of  the  question  whether  the  re- 
nunciation of  the  widow  has  accelerated  the  bequests 
to  the  persons  named  in  that  clause. 

The  construction  of  the  clause  mentioned  requires  a 
determination  of  whether  the  language  employed  in 
its  opening  paragraph,  viz.:  *'I  desire  that  the  fol- 
lowing named  nephews  and  nieces  shall  be  paid  the 
amounts  herein  designated,  provided  they  are  living  at 
the  time  of  the  death  of  my  wife,"  creates  contingent 
or  vested  legacies. 

**A  vested  remainder  is  one  which  throughout  its 
continuance  gives  to  the  remainderman  or  his  heirs 
the  right  to  the  immediate  possession,  whenever  and 
however  the  preceding  estate  is  determined."  Lach- 
enmyer  v.  OeMbach,  266  HI.  11 ;  Carter  v.  Carter,  234 

m.  507. 
A  contingent  remainder  is  one  limited  to  take  effect 
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either  to  an  xmcertain  person  or  npon  an  nncertain 
event,  but  it  is  not  always  true  that  a  remainder  which 
is  subject  to  a  contingency  is  a  contingent  remainder. 
If  the  contingency  upon  which  the  remainder  depends 
is  a  condition  precedent,  the  remainder  is  contingent; 
if  it  is  subsequent,  the  remainder  is  vested  though  the 
happening  of  the  condition  subsequent  may  devest  it. 
HUl  V.  Hai,  264  ni.  219. 

The  contingency  in  the  will  before  us  is :  **  Provided 
they  are  living  at  the  time  of  the  death  of  my  wife. '  *  • 

Equivalent  expressions  have  been  held  to  create  con- 
tingent estates  in  the  following  cases : 

In  Starr  v.  Willoughby,  218  111.  485,  the  bequest  was 
to  such  of  the  children  of  the  testator  **as  may  be  liv- 
ing at  that  time. ' ' 

In  Cummings  v.  Hamilton,  220  HI.  480,  the  contin- 
gency was :    *  *  If  he  survives  the  life  tenant. '  * 

In  Barr  v.  Gardner,  259  HI.  256,  the  bequest  was  to 
the  testator's  wife  and  at  her  death  to  his  lineal  heirs 
should  there  be  any  living,  but,  if  not,  then  to  the  heirs 
of  the  testator's  blood. 

In  Haward  v.  Peavey,  128  HI.  430,  the  language  con- 
sidered to  be  sufficient  to  create  a  contingent  estate 
was:    **To  such  of  them  as  shall  be  living." 

The  language  referred  to  in  the  case  at  bar  clearly 
creates  a  contingent  estate  in  the  nephews  and  nieces 
to  whom  specific  bequests  were  given  in  the  sixth 
clause  of  the  codicil  of  the  will,  unless  it  be  held  that 
the  postponement  of  these  legacies  was  to  let  in  the 
life  estate  of  the  widow  created  by  the  will.  There  is 
nothing  in  the  will  that  would  warrant  such  a  holding. 
It  is  averred  in  the  bill  that  the  time  fixed  for  the  pay- 
ment of  the  legacies  mentioned  in  that  clause  was 
"solely  for  the  benefit  of  the  testator's  widow." 

That  averment,  however,  is  not  an  averment  of  fact 
but  is  merely  a  conclusion  of  the  pleader,  and  its  truth 
is  not  admitted  by  the  demurrer.  There  is  therefore 
in  this  record  nothing  from  which  the  court  could  con- 
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olnde  that  the  time  fixed  for  the  payment  of  these  leg- 
ades  wai^  postponed  for  the  benefit  of  the  life  tenant 
On  that  state  of  record  the  clear  and  specific  language 
of  the  will  should  prevail  as  against  any  naked  pre- 
sumptions that  would  result  in  defeating  the  manifest 
intention  of  the  testator. 

In  Barr  v.  Gardner,  259  HI.  256,  the  will  created  a 
life  estate  in  favor  of  the  wife  of  the  testator  for  her 
maintenance  and  sui^ort  with  remainder  over  at  her 
death  to  the  testator's  lineal  heirs  if  there  should  be 
any  living,  and  if  not,  then  to  the  heirs  of  his  blood, 
and  the  court  said:  ^^ There  was  no  present  fixed 
right  of  future  enjoyment  in  a  determinate  person  or 
persons  until  the  death  of  his  wife,  but  the  uncertainty 
was  as  to  whether  lineal  heirs  or  heirs  of  the  blood 
would  take.  The  postponement  was  not  for  the  pur- 
pose of  letting  in  the  life  estate  of  the  widow,  but  on 
account  of  the  uncertainty  as  to  whether  there  would, 
be,  at  the  death  of  the  widow,  living  lineal  heirs.  The 
remainder  was  contingent  because  it  was  limited  to 
take  effect  to  dubious  and  uncertain  persons. ' ' 

The  will  before  us  creates  a  life  estate  in  the  widow 
of  the  testator,  with  specific  bequests  out  of  the  re- 
mainder to  certain  named  persons  provided  they  are 
alive  at  the  time  of  the  death  of  the  widow  and  life 
tenant.  If  those  persons,  or  any  of  them  to  whom 
those  bequests  were  made,  were  not  alive  at  the  time 
of  the  death  of  the  life  tenant,  then  the  shares  de- 
signed for  them  would  under  the  law  go  into  the  resid- 
uary fnnd  and  pass  to  appellee,  who  is  the  residuary 
legatee.  Grerar  v.  Williams,  145  111.  625 ;  GUliland  v. 
Bredin,  63  Pa.  St.  893.  There  was  no  present  fixed 
right  of  future  enjoyment  in  any  determinate  person 
until  the  death  of  the  widow,  in  any  of  the  sums  of 
money  so  devised  to  the  named  nephews  and  nieces  of 
the  testator.  It  might  go  to  the  persons  so  named  or 
it  might  go  to  appellee,  the  uncertainty  being  whether 
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any  of  the  nephews  And  nieces  named  would  be  alive 
when  the  death  of  the  life  tenant  occurred.  The  post- 
ponement was  clearly  not  for  the  benefit  of  the  life 
tenant,  but  was  for  the  benefit  of  the  residuary  legatee  , 
whose  legacy  would  be  increased  by  death  of  any  of 
the  nephews  and  nieces  named  before  the  death  of  the 
wife  of  the  testator.  The  legacies  to  the  nephews  and 
nieces  were,  under  the  rulings  of  the  Barr  case,  siipra, 
contingent  and  could  not  vest  until  the  death  of  the 
life  tenant 

The  only  effect  the  renunciation  by  the  widow  of 
the  provisions  of  the  will  had  on  the  disposition  of  the 
funds  of  the  estate  was  to  lessen  by  the  amount  of 
the  property  she  took  absolutely ;  the  residuary  estate 
under  the  will  was  to  go  to  appellee.  If  dhe  had  not 
renounced,  he  would  have  received  at  her  death  all  of 
the  estate  except  that  which  was  applied  to  the  pay- 
ment of  the  special  bequests.  Since  she  has  renounced 
the  will  he  will  take  all  at  her  death  of  the  estate 
except  what  is  applied  to  the  payment  of  the  special 
bequests,  and  except  that  part  which  the  widow  takes 
absolutely.  With  that  exception  the  property  is  dis- 
tributed under  the  provisions  of  the  will.  Marvin  v. 
Ledtpith,  111  HI.  lU;DiAnshee  v.  Dunshee,  251  HI.  405; 
Wakefield  v.  Wakefield,  256  HI.  296. 

While  a  postponed  vested  legacy  will  be  accelerated 
by  the  renunciation  of  the  life  estate  which  precedes  it,  V 

Northern  Trust  Co.  v.  Wheaton,  249  HI.  606,  a  con- 
tingent legacy  or  remainder  will  not  be  so  accelerated 
unless  it  appears  that  such  was  the  intention  of  the 
testator. 

Frcmi  anything  that  can  be  discovered  from  the  rec- 
ord before  us,  the  bill  was  properly  dismissed. 

The  decree  dismissing  the  bill  is  affirmed. 

Decree  affirmed. 
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Charles  D.  Bodgers^  Defendant  In  Error^  t.  Orah  B. 

Bidgley^  Plaintiff  In  Error. 

1.  Pleading,  |  150* — what  toot  purpo$e  of  Legislature  in  pasHnQ 
ad  relating  to  alMavitM  of  defense.  The  purpose  of  the  Legislature 
In  passing  in  its  present  form  section  55  of  the  Practice  Act  (J.  lb 
A.  1  8i592),  relating  to  affidavits  of  defense  as  to  the  whole  or  a 
portion  of  the  plaintifTs  demand,  and  providing  that  the  plaintiff 
should  have  Judgment  for  that  portion  of  his  demand  to  which  no 
such  affidavit  should  be  filed  and  that  the  action  should  proceed  as 
to  the  balance  of  such  demand  in  dispute,  was  to  narrow  the  issues 
to  be  tried  an4  give  notice  to  the^laintiff  what  defenses  he  must 
be  prepared  to  meet 

2.  PucAonTG,  S  153* — what  are  requisites  of  affidavit  of  defense  to 
portion  of  plaintifTs  demand.  When  a  defense  is  presented,  under 
section  55  of  the  Practice  Act  (J.  ft  A.  t  8592),  providing  that  where 
an  afOdavit  of  defense  is  made  to  a  portion  of  the  plaintifTs  de- 
mand the  action  shall  proceed  as  to  such  portion  and  that  plaintiff 
shall  be  entitled  to  Judgment,  as  by  default  for  the  balance  of  his 
demand,  to  only  part  of  plaintiff's  demand,  that  part  must  be  set 
out  so  fully  and  precisely  that  the  court  can  determine  what 
amount  is  admitted  to  be  due  and  render  Judgment  therefor,  and  a 
trial  be  had  as  to  the  contested  part  of  the  demand. 

3.  Plbading,  S  15Z*—when  affidavit  of  defense  insufficient.  De- 
fendant's affidavit  of  defense  held  properly  stricken  from  the  files 
for  insufficiency,  as  it  did  not  purport  to  present  a  defense  to 
plaintiffs  entire  demand  or  definitely  state  what  part  of  the  de- 
mand was  admitted  to  be  Just  and  correct  or  state  facts  sufficiently 
for  the  court  to  determine  what  part  of  such  demand  was  admitted 
to  be  due  and  what  part  contested. 

Error  to  the  Circuit  Ck)urt  of  Piatt  county;  the  Hon.  Whuah  K. 
WsamsLD,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Chables  Mansfield,  D.  H.  Glass  and  Whitakeb, 
Wabd  &  PuoH,  for  plaintiff  in  error, 

Chables  C.  LbFobgbe,  William  G.  McGinley, 
Geobge  W.  Black  and  Thomas  W.  Samuels,  for  de- 
fendant in  error. 

•8«e  niinoln  NoCm  Dls«st,  Volt.  XI  to  XT,  aod  Canmlatfvc  Qoattorly, 
■%lo  aad  ■octlon  number. 
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Mb.  Justice  Gbaves  delivered  the  opinion  of  the 
court. 

This  suit  was  begun  to  the  June  term  of  the  Circuit 
Court  of  Piatt  county,  1915,  by  the  defendant  in  error 
to  recover  of  plaintiff  in  error  on  five  promissory 
notes  signed  by  her. 

Defendant  in  error  filed  a  declaration  containing 
five  special  counts  and  the  common  counts;  each  spe- 
cial count  declared  on  a  separate  note.  With  this  dec- 
laration an  affidavit  of  the  claim  was  filed  stating  the 
total  amount  due  on  all  the  notes  to  be  $27,428.65. 

After  having  filed  numerous  original  and  amended 
pleas,  to  all  but  one  of  which  demurrer  was  sustained, 
and  after  filing  two  or  more  so-called  affidavits  of  mer- 
its she  confessed  to  be  bad  by  taking  leave  to  amend 
the  same,  plaintiff  in  error  in  December,  1915,  filed 
still  other  original  and  amended  pleas  and  a  final 
amended  affidavit  of  merits. 

Because  the  last  affidavit  of  merits  as  amended  was 
considered  insufficient,  the  court  struck  the  same,  and 
all  pleas  not  already  disposed  of,  from  the  files,  and 
entered  judgment  in  favor  of  defendant  in  error  for 
the  amount  shown  by  the  affidavit  of  claim  to  be  due. 

It  is  provided,  among  other  things,  by  section  55  of 
the  Practice  Act  of  this  State  (J.  &  A,  If  8592),  that: 
"If  the  plaintiff  in  any  suit  upon  a  contract,  express 
or  implied,  for  the  payment  of  money,  shall  file  with 
his  declaration  an  affidavit  showing  the  nature  of  his 
demand,  and  the  amount  due  him  from  the  defendant, 
after  allowing  to  the  defendant  all  his  just  credits,  de- 
ductions and  set-offs,  if  any,  he  shall  be  entitled  to 
judgment,  as  in  case  of  default,  unless  the  defendant, 
or  his  agent  or  attorney,  shall  file  with  his  plea  an  affi- 
davit, stating  that  he  verily  believes  the  defendant  has 
a  good  defense  to  said  suit  upon  the  merits  to  the 
whole  or  a  portion  of  the  plaintiff 's  demand,  and  speci- 
fying the  nature  of  such  defense,  and  if  a  portion 
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specifying  the  amount  •••.//  the  affidavit  of 
defense  is  to  only  a  portion  of  the  plaintiff's  demand, 
the  plaintiff  shaU  be  entitled  to  a  judgment  for  the 
bcda/nce  of  his  dem^a/nd,  and  the  suit  shall  thereafter 
proceed  as  to  the  portion  of  the  plaintiff's  demand  in 
dispute  (ks  if  the  suit  had  been  brought  therefor.  •  •  •  *» 

The  purpose  of  the  Legislature  in  passing  the  sec- 
tion of  the  statute  referred  to  in  its  present  form  was 
to  narrow  the  issues  to  be  tried  and  give  notice  to  the 
plaintiff  what  defenses  he  must  be  prepared  to  meet. 
Kadison  v.  Fortune  Bros.  Brewing  Co.,  163  111.  App. 
276;  Perry  v.  Krausz,  166  HI.  App.  5.  When  a  de- 
fense is  presented  to  only  part  of  the  demand,  that 
part  must  be  set  out  so  fully  and  precisely  that  the 
court  can  determine  what  amount  is  admitted  to  be  due 
and  render  judgment  therefor,  and  a  trial  be  had  as  to 
the  contested  portion  of  the  demand. 

The  affidavit  that  was  stricken  from  the  files  does 
not  meet  the  requirements  of  that  section  because  it 
does  not  purport  to  present  a  defense  to  the  entire  de- 
mand, nor  is  it  definitely  stated  therein  what  part  of 
the  demand  is  admitted  to  be  just  and  correct.  Neither 
are  the  facts  averred  sufficient  to  render  it  possible  for 
a  court  to  determine  what  part  of  the  claim  is  admitted 
to  be  due  and  what  part  of  it  is  contested. 

The  Circuit  Court  properly  struck  the  pleas  and  af- 
fidavit from  the  files  and  rendered  judgment  as  in 
cases  of  default. 

The  affidavit  was  insufficient  in  other  respects  and 
most,  if  not  all,  of  the  pleas  were  bad,  but  no  usfeful 
purpose  would  be  subserved  by  a  discussion  of  those 
questions. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed^ 
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Edward   F.   Trego,  Trustee,  Appellee,   v.   Estate  of 
James  A.  Ciiiiningliam,  Deceased,  Appellant. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
JoHH  H.  Mab8haix»  Judge,  prefliding.  Heard  in  this  court  at  the 
April  term,  1916.  Affirmed.  Opinion  filed  April  16,  1917.  OertiO' 
rari  denied  by  Supreme  Court   (making  opinion  final). 

Statement  of  the  Case. 

Claim  by  Edward  F.  Trego,  trustee,  for  the  use  of 
Waiiam  Moore  and  the  estate  of  A.  H.  Trego,  de- 
ceased, claimant,  against  the  estate  of  James  A.  Cun- 
ningham, deceased,  defendant,  for  contribution  to  ap- 
proximately $300,000  claimed  to  have  been  paid  by 
William  Moore  and  A.  H.  Trego  in  liquidation  of  cer- 
tain notes  on  which  they  and  James  A.  Cunningham 
and  others  were  indorsers.  From  a  judgment  for 
claimant  for  $113,490.67,  defendant  estate  appeals. 

For  decisions  on  a  former  appeal,  see  Trego  v.  Cwn- 
ningham's  Estate,  267  111.  367,  rev^g  188  111.  App,  70. 

Dyeb  &  Dtbb,  Lindlby,  Penwbll  &  Lindley,  W.  M. 
Acton  and  Beabick  &  Meers,  for  appellant. 

H.  M.  Steely,  J.  B.  Mann  and  H.  M.  Steely,  Jr.,  for 
api>ellee. 

Mb.  Justicb  Gbayes  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Decision. 

1.  BzBcuTOBS  AND  ADMINI8TBAT0B8,  |  237^ — When  cloim  tiot  pre- 
maturely  filed  or  contingent,  Wliere  the  maker  and  three  out  of 
Biz  joint  indorsers  of  certain  notes  were  insolvent,  and  two  of  the 
others  paid  such  notes  partly  hy  cash  and  partly  by  new  notes 
given  subsequently  to  the  death  of  the  third  solvent  indorser,  and 
filed  a  claim  against  the  latter's  estate  within  one  year  after  letp 
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ters  of  administration  were  issued  therein  for  contribution  to  such 
payments  made  on  their  Joint  obligation,  held  that  such  claim 
would  not  be  subject  to  objection  that  it  was  prematurely  filed,  or 
contingent  or  payable  only  out  of  subsequently  discovered  assets. 

2.  BXECUTOB0  AND  AOMiNisTRATOBB,  S  264^ — When  wHtten  pleadr 
ings  unnecessary.  In  a  suit  to  compel  contribution  by  the  estate 
under  a  joint  obligation  of  the  decedent  and  the  claimant  originally 
begun  by  filing  a  claim  in  the  Probate  Court,  no  written  pleadings 
would  be  necessary  to  present  questions  as  to  the  premature  filing 
of  the  claim  or  its  contingent  character,  or  that  it  was  only  pay- 
able out  of  subsequently  discovered  assets. 

3.  BzEcuTOBS  AifD  ADMINISTBAT0B8,  §  101* — iohen  duty  of  execu- 
tors to  make  defense  to  a  claim.  It  is  the  duty  of  executors  of  an 
estate  to  make  defense  to  a  claim  against  the  estate  as  to  its  pre- 
mature filing  or  contingent  character,  or  that  it  is  payable  out  of 
subsequently  discovered  assets  at  the  first  trial  in  the  Probate  Court 
and  in  all  courts  through  which  the  case  may  pass. 

4.  Appeal  and  ebbob,  {  1725* — when  decision  on  former  appeal 
res  judicata.  The  holding  by  the  Supreme  Court  on  appeal  from 
a  Judgment  on  a  former  trial  that  certain  claims  presented  in  the 
Probate  Court  which  were  objected  to  on  a  second  trial  as  being 
prematurely  filed  should  be  allowed,  and  certain  other  claims  could 
be  allowed  if  certain  facts  not  involving  the  time  of  their  presenta- 
tion were  shown,  held  to  be  res  judicata  that  such  claims  were  duly 
and  timely  filed,  on  appeal  from  a  judgment  on  such  second  triaL 

5.  Judgment,  S  442* — what  doctrine  of  res  judicata  embraces. 
The  doctrine  of  res  judicata  embraces  not  only  what  has  been  ac- 
tually determined  in  the  former  suit  but  extends  to  any  other 
matter  which  might  have  been  raised  and  determined  in  it 

6.  Contribution,  9  1* — when  joint  indorsers  liable  to  contribute 
to  payment  of  note.  The  liability  of  Joint  indorsers  on  a  note  to 
contribute  to  payment  of  the  note  made  by  part  of  them,  held  not 
to  be  affected  by  the  fact  such  note  was  not  by  its  terms  due  at  a 
time  certain  and  was  not  negotiable  where  such  indorsers  were 
original  Joint  obligors. 

7.  CoNTBiBunoN — when  evidence  of  indebtedness  to  corporation 
of  joint  obligors  on  note  of  corporation  inadmissible.  Where  two  of 
three  Joint  obligors  and  indorsers  on  the  note  of  a  certain  corpora- 
tion filed  a  claim  against  the  estate  of  the  third  Joint  obligor  to 
compel  contribution  to  a  payment  made  by  such  two  joint  obligors 
of  such  note,  evidence  that  the  latter  were  indebted  to  the  corpora- 
tion for  unpaid  subscriptions  and  for  money  borrowed,  held  in- 
admissible. 

•See  nilnols  Notes  Divert,  Voii.  XI  to  XV,  and  Cnnwlattve  Qoaiterly,  Mune 
topic  and  leetlMi  number. 


Thibd  Distbiot — ^Apbil,  1917.  27 

Dunham  v.  Estate  of  Stephens,  206  IlL  App.  27. 


Polly  Dunham,  Plaintiff  In  Error,  t.  Estate  of  Abra- 
ham Stephens,  Deceased,  Defendant  In  Error. 

(Not  to  be  reported  In  fnlL) 

Brror  to  the  Circuit  Court  of  McLean  county;  the  Hon.  Thoicab 
M.  Hasbib,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Berersed  and  remanded  with  directions.  Opinion  filed 
AprU  16,  1917. 

Statement  of  the  Case. 

Petition  by  Polly  Dunham,  plaintiff,  against  the 
estate  of  Abraham  Stephens,  deceased,  defendant,  to 
establish  plaintiff's  right  as  half-sister  and  heir  at  law 
of  the  decedent  to  one-quarter  of  a  certain  fund  saved 
to  the  defendant  from  the  amount  devised  to  Mary 
Ella  Chapman  and  Anna  D.  O'Harra  by  the  decedent, 
by  the  settlement  and  compromise  of  a  certain  suit  to 
contest  the  decedent's  will.  From  a  decree  dismissing 
the  petition,  plaintiff  brings  error.  For  case  on  prior 
hearing  decided  by  the  Appellate  Court,  see  Dunham 
V.  Stephens'  Estate,  190  111.  App.  554,  reversing  a  de- 
cree dismissing  the  petition  on  demurrer  and  remand- 
ing. 

TnuBMAir,  Hum  &  Kennedy  and  Livingston  & 
Bach,  for  plaintiff  in  error. 

Stbhlino  &  Whitmobe  and  De  Mange,  Gillespie  & 
Db  Mange,  for  defendant  in  error. 

Ms.  JT7BTICE  Obaves  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  f  1818* — when  decision  on  appeal  ia  con- 
clusive on  second  trial.    The  holdings  of  the  Appellate  Court  on 
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topic  iu>u  section  namber. 
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tActs  admitted  by  a  demurrer  are  oonclusiye  on  the  Circuit  Court 
on  a  trial  of  the  same  caee  on  the  merits  if  the  same  facts  are 
established  by  the  evidence. 

2.  Appeal  aitd  ebbob,  |  1726* — tohen  decision  on  former  appeal 
conclmive  on  Appettate  Court.  The  holding  of  the  Appellate  Court 
on  facts  admitted  by  a  demurrer  are  conclusive  on  that  court  on 
a  review  of  the  record  on  a  trial  of  the  same  case  on  the  merits 
if  the  same  facts  are  established  by  the  evidence,  notwithstanding 
there  has  been  a  change  in  the  personnel  of  the  court 

8.  Appbal  AiVD  BBBOB,  |  1152* — how  Appellate  Court  may  review 
its  own  holdings.  The  only  way  the  Appellate  Court  ean  sH  in  re- 
view of  its  own  holdings  is  on  a  petition  for  a  rehearing  filed  in 
the  proper  time. 

4.  ExEcuTOBs  AUD  ADMiinBTBATOBS— trA€n  evidence  sufficient  to 
show  existence  of  funds  subject  to  distribution.  Evidence  held  suffi- 
cient to  show  that  there  was  saved  by  the  settlement  of  a  certain 
will  contest  from  certain  legacies  a  certain  amount  of  intestate  funds 
subject  to  distribution,  in  a  suit  by  an  heir  at  law  to  establish  a 
right  to  a  portion  of  such  funds. 


Stacey  Tan  Talkenburg,  Appellee,  t.  Oranlte  Llye 
Stock  Insuranee  Gompanj,  Appellant. 

(Not  to  be  reported  In  fnll.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
John  H.  Mabshall,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.  Reversed  with  finding  of  fact  Opinion  filed 
April  16,  1917. 

Statement  of  the  Case. 

Action  by  Stacey  Van  Valkenburg,  plaintiff,  against 
the  Granite  Live  Stock  Insurance  Company,  a  corpo- 
ration, defendant,  to  recover  on  a  policy  in  defendant 
company  insuring  plaintiff's  mare.  From  a  judgment 
for  plaintiff,  defendaiit  appeals. 


•See  miiMle  Note*  Dlseat,  Vols.  XI  to  XY,  and  ConidAttve  Qmrterljr. 
topie  mad  leetloii  avmber. 
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V«n  Talkenburg  v.  Oraalte  LiTe  8took  Ins.  Oo.,  205  IlL  App.  M. 

,  Thoicas  J.  Gbaydon  and  Lindley,  Pbnwbll  &  Lind- 
usYy  for  appellant. 

AcTov  &  AcTOKy  fot  appellee. 

Mb.  Jubticb  Gbayes  delivered  the  opinion  of  the 
conrt. 

Abstraet  of  the  Deelsion. 

1.  lnwvmkvcK  I  439*-^ic^efi  pnnfUion  for  notice  to  insurer  of 
accident  to  or  illneig  of  animat  U  valid,  A  provision  in  a  live- 
Btock  insnranoe  policy  that  there  should  be  no  liability  of  the  in- 
sorer  thereunder  for  a  loss  if  the  assured  in  case  of  accident  or 
sickness  to  the  insured  animal  should  fail  to  render  "at  once"  no- 
tice to  the  insurer  of  such  sickness  or  accident,  with  the  name  and 
addvsss  of  the  Tetarinary  employed,  heid  to  be  a  reasonable,  ma- 
terial and  enforceable  part  of  tiie  contract  of  insurance. 

2.  Ikbubanob,  I  489* — what  is  effect  of  failure  to  comply  with 
proviaUm  In  policy  as  to  notice  of  Hchness  of  or  accident  to  animat 
Under  a  provision  in  a  live-stock  insurance  policy  ttat  there  should 
be  no  liability  of  the  insurer  thereunder  for  a  loss  if  the  assured 
in  case  of  accident  or  sickness  to  the  insured  animal  should  fail  to 
render  "at  once"  notice  to  the  insurer  of  such  sickness  or  accident, 
with  the  name  and  address  of  the  veterinary  employed,  held  that 
the  assured  was  bound  to  give  such  notice  "at  once"  upon  such 
sickness  or  accident  under  penalty  upon  failure  to  do  so  of  a  want 
of  liability  on  the  part  of  the  insurer  under  the  policy  if  death 
should  result  from  such  sickness  or  accident. 

3.  iNsuBAifOB,  I  439* — what  is  meaning  of  words  **at  once*^  in 
provision  in  poltoy  for  notice  of  sickness  of  or  injury  to  animal. 
The  words  "at  ence^'  used  in  a  live-stock  insurance  policy,  provid- 
ing that  the  assured  should  give  notice  "at  once*'  to  the  insurer  of 
any  sickness  or  accident  to  the  insured  animal,  held  to  mean  what 
the  average  person  would  understand  them  to  mean,  namely, 
promptly,  as  soon  as  could  reasonably  be  done,  and  not  a  full  week 
after  such  sickness  or  accident 

4.  INSXTBAKGB,  f  666* — What  is  evidence  of  knowledge  5y  insured 
of  failure  to  give  prompt  notice  of  sickness  of  animnh  In  an  action 
to  recover  on  a  live-stock  insurance  policy,  requiring  the  assured  to 
give  notice  to  the  insurer  "at  once"  of  any  sickness  or  accident  to 
the  insured  animal,  the  fact  that  the  assured  when  he  filed  his 

•Sm  minali  N«tM  DIsMft.  Vol*.  XI  to  XV,  Mid  C«miiliiilTe  duwiMlr.  imm 
tovie  and  Bttiilmk  mmber. 
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Van  Yalkenburg  r.  Western  I4tb  Stock  Ina.  Ca»  206  UL  Am,  80* 

proofs  ot  death  of  the  insured  animal  stated  that  it  first  showed 
signs  of  sickness  on  July  6th,  when  the  proof  showed  conclasiTely 
that  it  first  showed  signs  of  sickness  on  July  2nd  snd  continued  to 
grow  steadily  worse  until  its  death,  held  to  be  strongly  suggestive 
of  the  fact  that  the  assured  appreciated  that  notice  of  sickness  had 
not  been  promptly  given. 

6.  iNBUBiLNOB,  {  441^-^ioAol  If  not  exouie  far  naneampHance  wUh 
provUian  for  notice  of  ticknets  of  animal.  Under  a  provision  in  a 
live-stock  insurance  policy  requiring  the  assured  to  give  notice  to 
the  insurer  "at  once"  of  any  sickness  or  accident  to  the  insured 
animal,  the  tect  the  assured  was  away  from  home  when  the  animal 
was  taken  sick  would  not  excuse  him  from  performing  such  re- 
quirement; if  he  was  not  so  situated,  for  any  reason,  that  he  could 
personally  perform  his  contract  in  respect  to  giving  such  notice  at 
once,  it  would  be  his  imperative  duty  to  arrange  with  others  to 
perform  it  for  him. 

6.  iHSUBiLNOB,  I  666*— -499^011  eviOenoe  sufficient  to  show  failure 
to  ffive  required  notice  of  eichness  of  animal.  Bvidence  held  suffi- 
cient to  show  that  the  plaintiff  did  not  give  the  defendant  notice  of 
the  sickness  of  the  insured  animal  within  the  time  required  of  him 
by  his  contract,  in  an  action  to  recover  under  a  live-stock  Insur- 
ance policy  for  the  death  of  the  insured  animaL 


Staeej  Tan  Yalkenburg,  Appellee,  t.  Western  Lire 
Stoek  Insnranee  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
JoHH  H.  MabbwatJi^  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.  Reversed  with  finding  of  tstiL  Opinion  filed 
April  16,  1$1T. 

Statement  of  the  Case. 

Action  by  Stacey  Van  Valkenburg,  plaintiff,  against 
the  Western  Live  Stock  Insurance  Company,  a  corpo- 

•See  niinoto  Note*  Divert,  Vols.  XI  to  XV,  end  ComaUittTw  <|Mfflwly,  mmi 
tople  and  lectlon  number. 
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ratios,  to  recover  on  a  live-stock  insurance  policy. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

This  policy  was  upon  the  same  animal  insured  in 
the  case  of  Van  Valkenburg  v.  Granite  Live  Stock  Ins. 
Co.,  ante,  p.  28,^  the  opinion  in  which  was  filed  the 
same  day. 

Thomas  J.  Gbaydon  and  Lindlby,  Psnwell  &  Lind- 
liEY,  for  appellant. 

AcTOK  ft  AcTOK,  for  appellee. 

Mb.  Justice  Gbavbs  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Decision. 

iHSXTE^ifCB,  I  666* — when  evidence  tufflcient  to  $hou>  failure  to 
give  required  notice  of  HckneMM  of  animal,  ETridence  held  sufficient 
to  show  that  plaintiff  did  not  give  defendant  notice  of  the  sickness 
of  the  insured  animal  within  the  time  required  of  him  by  his  con- 
tract, in  an  action  to  recoTer  under  a  live-stock  insurance  policy 
for  the  death  of  the  insured  animaL 


•8m  PHyfc^Nol—  IMsMt*  Yota.  XI  to  XV, 


CnmnlatlTe  Qoartorly, 
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The  People  t.  Kasie»  206  111.  App.  32. 


The  People  of  tke  State  of  nUnols  for  nse  of  State 
Board  of  Healtk  of  the  State  of  Illinois^  Appel- 
lanty  Y.  James  E.  Kane,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  tbe  County  Court  of  Maoon  county;  the  Hon.  JoHif 
H.  McCoT,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.    Rerersed  and  remanded.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  the  People  of  the  State  of  Illinois  for  the 
nse  of  the  State  Board  of  Health  of  the  State  of  Dli- 
noiSy  plaintiff,  against  James  E.*  Kane,  defendant,  to 
recover  the  fines  and  penalties  provided  by  law  for 
practicing  medicine  without  having  a  license  from  the 
State  Board  of  Health  so  to  do.  From  a  judgment 
for  defendant,  plaintiff  appeals. 

P,  J.  Ltjcey,  Jesse  L.  Deck  and  C.  F.  Evans,  for  ap- 
pellant. 

Whitley  &  Fitzgeeald,  for  appellee. 

Me.  Justioe  Gbaves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Physiciaitb  and  buboeons,  I  8* — when  State  Board  of  Health 
hoi  right  to  9ue  for  and  recover  penalties  for  practicing  without  cer- 
tificate. The  State  Board  of  Health  has  the  right  to  sue  for  and  re- 
cover the  penalties  provided  in  Rev.  St  ch.  91,  sec.  9  (J.  A  A. 
K  7390),  relating  to  persons  practicing  medicine  or  treating  hnman 
ailments  without  a  certificate  Issued  by  that  board,  and  providing 
that  such  persons  shaU  forfeit  and  pay  to  the  People  of  the  State 
of  Illinois  for  the  nse  of  that  board  certain  sums  to  be  recovered 
in  an  action  of  debt 

•S«e  nUnols  NotM  IMvMt.  Volt.  XI  to  XT,  and  ComnlatiTc  Qoaiterly,  mmm 
tople  and  Mctlon  nvmbor. 
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S.  Physicians  and  suboeons,  f  5* — when  penon  U  practicing 
medicine.  One  who  adyertiees,  professes,  offers,  undertakes  or  pre- 
tends to  undertake  to  diagnose,  ti:eat,  heal  or  benefit  a  patient,  re- 
gardless of  whether  that  patient  is  or  is  not  suffering  from  any 
actual  ailment  or  disease,  and  who  charges  or  accepts  compensa- 
tion therefor,  is  practicing  medicine  within  the  meaning  of  Rev.  St 
ch.  91,  sec  9  (J.  A  A.  T  7390),  providing  that  any  person  shall  be 
regarded  as  practicing  medicine  within  the  meaning  of  that  statute 
who  shall  treat  or  profess  to  treat,  operate  on  or  prescribe  for  any 
physical  ailment  or  any  physical  injury  or  deformity  of  another. 

3.  PHTsidAirs  AND  BUB0BON8,  |  8* — When  evidence  iujjMent  to 
$how  that  pergon  U  practicing  medicine^  Evidence  held  sufficient 
to  show  that  defendant  was  practicing  medicine  within  the  mean- 
ing of  Rev.  St  ch.  91,  sec.  2  (J.  A  A.  T  7378),  providing  that  it 
shall  1^  unlawful  for  any  person  to  practice  medicine  in  any  of 
its  branches  without  a  license  so  to  do  from  the  State  Board  of 
Health,  and  section  9  (J.  A  A.  T  7390),  providing  that  any  person 
shall  be  regarded  as  practicing  medicine  within  the  meaning  of 
the  statute  who  shall  treat  or  profess  to  treat,  operate  on  or  i^re- 
scribe  for  any  physical  ailment  or  any  physical  injury  or  deform- 
ity of  another,  where  the  defendant  undertook  or  pretended  to 
diagnose,  treat  and  cure  the  trouble  of  his  patients  by  a  general 
formula  of  diagnosis  that  "the  bones  or  vertebne  of  your  back  are 
out  of  their  normal  or  proper  position,  etc.,"  and  advertised  and 
assumed  or  pretended  to  be  able  to  "place  those  bones  of  the  back 
in  their  normal  or  proper  position/'  the  result  of  so  doing  to  be 
health,  such  adjustment  being  or  being  pretended  to  be  by  applying 
pressure  and  manipulation  with  his  hands. 

•8m  nilnolfl  Note*  Dlm«t»  ¥•!«•  XI  to  XV.  and  OqmvlattTV  Qovtwljr,  mmm 
topie  sad  flecCkiii  BumMr. 
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Stelnhour  t.  Merrilees,  205  111.  App.  84. 


Abraham  B.  Stelnhour,  Appellant,  t.  Dora  Herrtlees 

et  aL,  Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  trom  the  Circuit  Court  of  LogaA  county;  the  Hon.  TnoiiAS 
M.  Habbib,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Abraham  B.  Steinhour,  plaintiff,  against 
Dora  Merrilees  and  others,  defendants,  to  recover 
$1,200  advanced  by  plaintiff  under  a  contract  with  de- 
fendants for  the  purchase  of  certain  real  estate. 
From  a  judgment  for  defendants,  plaintiff  appeals. 

HuMPHBEY  &  Anderson,  for  appellant. 

Beach  &  Tbapp,  for  appellees. 

Mb.  Jt7stice  Oeaves  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Wills,  |  383* — when  e»tates  in  reversion  and  contingent  re- 
mainder created.  A  will  devising  the  testator's  estate  in  part  to 
a  certain  daughter  for  life,  and  upon  her  death  such  part  to  the 
heirs  of  her  body  or  their  survivors,  and  providing  that  in  case  of 
the  death  of  any  of  the  testator's  daughters  leaving  no  heirs  of 
her  body  such  daughter's  share  should  descend  to  the  testator's 
surviving  daughters,  held  to  create  estates  in  reversion  and  con- 
tingent remainder  based  on  the  life  estate. 

2.  Estates,  f  11* — when  life  estate  and  reversion  merged  in 
same  person  ty  conveyance.  When  the  members  of  a  class  who  are 
by  the  terms  of  a  will  to  take  the  remainder  at  the  death  of  a  Ufe 
tenant  cannot  be  ascertained  until  that  event  takes  place,  and  the 
life  tenant  and  the  owner  of  the  reversion  convey  their  interests  to 

•Bee  lUliioU  NotM  DIfMl,  Tola.  XI  to  XV,  and  CnmoUitlvo  Clwwtorly, 
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Simpson  Y.  Roberts  et  aL,  206  IlL'  App.  85. 

the  same  person,  the  life  estate  and  the  reversion  merge  in  such 
person. 

3.  Remaindebs,  I  16* — when  contingent  remainder  defeated.  A 
contingent  remainder  is  defeated  by  merger  of  the  life  estate  and 
the  reversion. 

4.  Appeal  Ain>  ebbob,  f  1471* — when  admittion  of  evidence  of 
oral  modification  of  contract  it  harmles»  error.  In  an  action  to  re- 
cover money  advanced  under  a  contract  for  the  purchase  of  real 
estate  conditioned  upon  defendant  furnishing  a  deed  convesring 
good  title,  the  admission  of  evidence  that  a  modification  of  the 
contract  was  made  in  a  conversation  between  the  parties  whereby  it 
was  agreed  that  certain  deeds  tendered  should  be  accepted  as  con- 
veying good  title,  heldt  even  if  erroneous,  to  be  harmless  error 
where  the  deeds  tendered  were  sufficient  to  convey  good  title. 

5.  Appbax  A2n>  BBBOB,  |  384* — when  ohjections  m^y  not  he  availed 
of  on  appeal.  Objections  not  presented  to  or  passed  upon  by  the 
trial  court  cannot  be  availed  of  on  appeal. 


O.'P.  Simpson,  Administrator,  Appellant,  t.  Artamlsa 
Boberts  and  i.  0.  Roberts,  Conseryator,  Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Shelby  eounty;  the  Hon.  Thomas 
11  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  April  16/1917. 

Statement  of  the  Case. 

Action  by  0.  P.  Simpson,  administrator  of  the  es- 
tate of  William  Simpson,  deceased,  plaintiff,  against 
Artamisa  Roberts  and  J.  0.  Roberts,  conservator 
of  Artamisa  Roberts,  feeble-minded,  defendants,  to 
recover  money  claimed  to  have  been  expended  and 
services  claimed  to  have  been  rendered  for  Artamisa 
Roberts  while  the  decedent  was  conservator  for  her 
over  and  above  the  amount  received  by  him  for  her  use. 

»8e<  JPMMJ;.y«to»  Dig— t,  Voto.  XI  to  XV,  —d  Cam«l«ttTo  gwartwiy, 
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Simpson  t.  Roberts  et  al.,  205  IlL  App.  36. 

From  a  judgment  for  defendants,  plaintiff  appeals. 

LooAK  G.  Griffith  and  Buckingham,  MoDavid  & 
MoNBOE,  for  appellant. 

J.  C.  WiLLARD,  for  conservator. 

Tbuman  E.  Ames,  conservator  ad  litem. 

Mb.  Justiob  Graves  delivered  the  opinion  of  the 
conrt. 


Abstract  of  the  Deelston. 

1.  EviDENCB,  I  22S*— what  is  necessary  foundation  for  proof  of 
conservator's  reports.  In  an  action  by  the  administrator  of  the 
estate  of  a  conservator  for  a  feeble-minded  person  to  recoTor  for 
moneys  expended  and  services  rendered  by  the  decedent  for  his 
ward,  certain  reports  filed  in  the  County  Court  by  or  for  the  de- 
cedent of  his  acts  and  doings  as  such  conservator,  held  to  be  In- 
competent evidence,  even  prima  facie,  of  the  facts  contained  in  such 
reports  without  proof  of  an  adjudication  of  the  correctness  of  such 
reports  by  the  court  in  which  they  were  filed. 

2.  E3vn)BNCB,  f  228* — when  proof  of  adjudication  of  correctness 
of  reports  of  conservator  insufficient.  Proof  of  an  adjudication  of 
the  correctness  of  certain  reports  filed  by  a  conservator  of  a  feeble- 
minded person  In  the  County  Court  of  his  acts  and  doings  as  such 
conservator  can  only  be  made  by  the  record  of  that  court,  and  a 
mere  memorandum  on  such  a  report  to  the  effect  that  it  had  been 
approved  by  the  "County  Judge"  would  be  insufficient  as  proof  of 
such  adjudication,  in  an  action  wherein  such  reports  were  Intro- 
duced in  evidence  to  establish  payments  made  or  services  rendered 
by  such  conservator. 

3.  GxTABDiAir  AND  WABD,  |  1* — how  conscrVotor  may  not  act. 
There  is  no  law  authorizing  a  conservator  to  act  by  attorney  in  f&ct. 

4.  Gttabdian  aitd  wabd,  f  74* — what  not  proper  charge  against 
ward.  The  funeral  expenses  of  the  mother  of  a  ward  under  con- 
servatorship are  not  primarily  a  necessity  of  nor  a  proper  charge 
against  the  ward. 

*S««  Illinois  Notes  Disest,  Vols.  XI  to  XV,  and  Gnmiibittve  Qiutfterljr. 
topie  mad  seeftkm  number. 
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8ami>Bon  t.  Harahman  et  aL»  205  IlL  App.  37. 


Ollle  Sampson,  Plaintiff  In  Error,  t.  Betta  L.  Harsh- 
man  and  Clement  E.  Harshman,  Defendants  In 
'         Error. 

(Not  to  be  reported  In  fall.) 

Error  to  the  Circuit  Ck)urt  of  Moultrie  county;  the  Hon.  William 
K.  WHrmELD,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    AIDrmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Ollie  Sampson,  plaintiff,  against  Betta  L. 
Harshman  and  Clement  E.  Harshman,  defendants,  to 
recover  damages  for  personal  injuries  sustained  by 
plaintiff  by  the  wagon  in  which  he  was  riding  being 
upset  by  a  runaway  team  belonging  to  one  of  defend- 
ants, whereby  plaintiff's  ankle  was  sprained.  From  a 
judgment  for  plaintiff  for  twenty-five  dollars,  plaintiff 
brings  error. 

J.  K.  Mastin  and  Jbnninqs  &  Eldeb,  for  plaintiff  in 
error. 

E.  J.  MnjiEBy  for  defendants  in  error. 

Mb.  Jtjstiob  Gbavbs  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Peetsion. 

Damaaes,  I  191* — when  determination  of  queMtUm  for  jury.  In 
an  action  to  recover  damages  for  a  sprained  ankle,  where  there  was 
no  evidence  that  plaintiff  did  not  in  fact  receive  his  contract 
wages  for  the  time  he  was  laid  up  after  the  accident,  or  that  his 
^foilure  to  work  during  that  time  testified  to  was  due  to  the  acci- 
'  dent,  or  that  he  expended  any  money  for  medical  services,  medicine 
or  anjrthing  else  in  and  about  being  healed,  held  that  the  amount 
of  damages  plaintiff  was  entitled  to  receive  was  a  matter  of  esti- 
mate, not  of  definite  proof,  and  was  peculiarly  within  the  province 
of  the  Jury  to  determine. 


•8ee  nilnois  Notes  Dlffest.  Vols.  XI  to  XV,  and  OmaadtMf  Qnartorly,  Mune 
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A.  B.  Bleliy  Administrator,  Defendant  In  Error,  t. 
Blueford  Wilson  and  William  Cotter,  Beeelyers, 
Plaintiffs  In  Error. 

(Not  to  be  reported  In  fnlL) 

Error  to  the  Circuit  Court  of  Jersej  county;  the  Hon.  Norman  Lb 
Jones,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1918.    Reversed  and  remanded.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  A.  B.  Bich,  administrator  of  the  estate  of 
Bizpah  Hudson  Bich,  deceased,  plaintiff,  against  Blue- 
ford  Wilson  and  WiUiam  Cotter,  receivers  of  the  Chi- 
cago, Peoria  &  St.  Louis  Bailroad  Company,  defend- 
ants, to  recover  pecuniary  damages  for  the  benefit  of 
the  next  of  kin  because  of  the  death  of  a  little  giri  four 
years  old,  caused  by  a  collision  betw^een  defendants' 
train  and  an  automobile  in  which  the  decedent  was 
riding  driven  by  her  mother.  From  a  judgment  for 
plaintiff  for  $5,000,  defendants  bring  error. 

H.  L.  Child,  for  plaintiffs  in  error;  P.  B.  Wabeen, 
of  counsel. 

W.  J.  Chapman  and  D.  J.  Sullivan,  for  defendant 
in  error. 

Mb.  Justice  Gbaves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deetston. 

1.  Rahboadb,  I  775* — when  instruction  a$  to  giving  of  warning 
Migndls  by  train  approaching  crossing  is  erroneous.  In  an  action  to 
recover  damages  for  death  due  to  a  collision  between  an  automobile 
'-  -vhich  the  decedent  was  riding  and  a  railroad  train,  an  instruc- 

UiBoli  Not««  DlgMl.  Vols.  XI  to  XV,  Mid  CHimiiUtiTe  Qmrtorly, 
d  MctloD  Dumber. 
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tion  that  the  law  required  the  defendant  railroad  to  have  a  bell 
ringing;  continuously  or  a  whistle  sounding  continuously  on  the 
engine  of  a  train  for  eighty  rods  immediately  before  reaching  a 
public  crossing,  held  to  be  erroneous,  as  the  railroad  company  had 
the  option  of  sounding  the  bell  part  of  the  time  and  the  whistle 
part  bf  the  time  or  of  sounding  the  bell  or  the  whistle  all  of  the 
time,  but  was  not  required  to  sound  either  all  of  the  time. 

2.  Death,  f  73* — when  instruction  on  erroneouM.  In  an  ac- 
ti<m  to  recover  damages  for  death  due  to  a  collision  between  an 
automobile  in  which  decedent  was  riding  and  a  railroad  train,  held 
that  an  instruction  that  the  jury  "should  fix  such  damages  at  such 
amount  as  they  may  believe  from  the  preponderance  of  the  evi- 
dence will  Justly  and  fairly  compensate  the  next  -of  kin"  was 
erroneous. 

3.  Death,  |  67* — vDhen  verdict  for  death  of  child  excessive. 
In  an  action  to  recover  damages  for  the  death  of  a  four-year-old 
child  for  the  benefit  of  the  next  of  kin,  where  there  was  no  evidence 
of  whether  the  child  was  well  and  strong  or  sickly  and  weak,  or 
whether  it  was  bright  or  foolish,  or  whether  its  characteristics 
were  such  as  would  likely  render  it  a  burden  or  a  benefit  to  the 
next  of  kin,  a  verdict  of  $6,000  damages  held  to  be  excessive. 


Fred  Baber,  Trustee,  Appellee,  y.  Erastas  Hurst  et  al., 

Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon.  John 
H.  Mabshaix,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.     Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Bin  by  Fred  Baber,  trustee,  complainant,  against 
Erastus  Hurst  and  others,  defendants,  to  restrain  the 
collection  of  a  certain  judgment  and  to  vacate  the 
same.  From  a  decree  in  favor  of  the  complainant,  de- 
fendant Hurst  appeals. 

•flee  nilnols  Notes  DIrMt,  Vol*.  XI  to  XV,  and  CamnUttlTe  Qmuterly,  aame 
topic  and  MCtton  mimb«r. 
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S.  J.  Gee  and  T.  H.  Cunningham,  for  appellant. 

W.  H.  Clinton  and  O'Haib  &  Bhoads,  for  appellee. 

Mb.  Justice  Gbaves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  f  852* — to^hen  recital  in  certificate  of  evi- 
dence in  9uit  in  equity  is  improper.  Where  a  certificate  of  evidenpe 
signed  by  the  trial  Judge  contained  a  purported  order  for  an  appeal 
reciting  that  the  certificate  of  evidence  should  be  "presented"  within 
ninety  days,  held  that  such  recital  was  improper  and  inoperative, 
in  a  suit  in  chancery. 

2.  Appsal  and  ebbob,  |  853* — what  it  function  of  certificate  of 
evidence  in  chancery  9uit,  The  sole  function  of  a  certificate  of  evi- 
dence in  a  chancery  suit  Is  to  truly  set  forth  the  evidence  offered, 
rejected,  received  and  considered  on  the  hearing,  and  any  attempt 
to  make  it  subserve  any  other  purpose  is  without  warrant  of  law. 

3.  Clebks  of  ooubts,  f  5* — what  clerk  required  to  enter  of  record 
in  chancery  $uit.  All  written  motions  and  the  orders  made  thereon 
are  matters  to  be  entered  of  record  by  the  clerk  In  a  chancery  suit 

4.  Appeal  and  ebbob,  f  958* — when  court  of  review  l>ound  hy 
clerk*8  record.  A  court  of  review  is  bound  by  the  clerk's  record  of 
written  motions  and  orders  made  thereon  entered  by  him  on  such 
record. 

5.  Appeal  and  ebbob,  f  862* — when  certificate  of  evidence 
stricken  from  record,  A  certificate  of  evidence  should,  on  motion, 
be  stricken  from  the  record  where  it  is  not  filed  within  the  time 
fixed  in  the  order  allowing  appeaL 

•See  Ullnoto  Notes  Dlsest,  Vols.  XI  to  XV,  and  ComiilatiT*  Qiutftorljr, 
topic  and  •ection  nombmr. 
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F.  J.  Athon,  Appellant,  y.  W.  B.  HcAlllster,  Sheriff, 

Appellee. 

1.  Fa/iUDuiANT  G0NVETAI7CB8,  f  15* — nohcn  transfer  uHthin  Bulk 
Bales  Act.  A  transfer  by  a  party  of  certain  office  furniture,  horses, 
colts,  wagons,  trucks,  drays,  harness,  farm  machinery,  hogs,  pigs, 
growing  corn  and  the  like,  used  or  produced  either  in  the  dray  and 
transfer  business  or  in  the  business  of  farming  in  which  such  party 
had  been  engaged,  held  to  be  within  the  Bulk  Sales  Act  of  1913, 
Rev.  St  ch.  121a,  sec.  1  [Cal.  111.  St  Supp.  1916,  H  10021(1)]. 

2.  Execution,  {  92* — when  levy  may  he  made  upon  personalty. 
A  sheriff  may  levy  an  execution  in  his  hands  upon  personal  prop- 
erty after  he  has  levied  the  same  on  real  estate  and  before  the 
real  estate  is  sold  -under  such  levy. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon.  John 
H.  Marshazx,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

W.  H.  Clinton  and  0  'Hate  &  Ehoads,  for  appellant. 

E^EBY  Andbbws,  James  K.  Lauheb  and  Stbwabt  W. 
KiNCAiD,  for  appellee. 

Mb.  Justice  Gbaves  delivered  the  opinion  of  the 
court. 

Appellee,  as  sheriff  of  Edgar  connty,  levied  on  cer- 
tain real  estate  and  later  on  some  personal  property 
by  virtne  of  an  execution  issued  on  a  judgment  against 
one  Moreau  Athon  and  S.  L.  Sheets  and  in  favor  of 
Philip  Bibo. 

Appellant  replevied  the  personal  property  levied  on, 
claiming  that  Moreau  Athon  had  transferred  it  to  him 
in  consideration  of  the  payment  by  appellant  of  a  cer- 
tain promissory  note  of  the  said  Moreau  Athon,  held 
by  the  First  National  Bank  of  Paris,  Illinois,  for  $12,- 
075,  on  which  appellant  was  surety. 

Moreau  Athon  was  engaged  in  the  dray  and  transfer 

•See  Ullnols  Notes  Digest.  Vols.  XI  to  XV.  and  Cumal^tlre  Quarterly, 
topic  and  Mctlon  norober. 
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business  and  in  farming.  The  personal  property  con- 
veyed had  all  been  used  or  produced  in  one  or  the 
other  of  these  businesses  and  consisted  of  oflSce  furni- 
ture, horses,  colts,  wagons,  trucks,  drays,  harness, 
farm  machinery,  hogs,  pigs,  growing  corn  and  the  like. 

The  Circuit  Court  tried  the  case  without  a  jury  and 
held  that  the  transfer  of  the  property  was  void  under 
the  provisions  of  the  Act  of  the  General  Assembly 
of  the  State  of  Illinois,  approved  May  3,  1913,  known 
as  the  Bulk  Sales  Act,  and  entered  judgment  for  the 
defendant  and  ordered  the  property  returned  to 
the  defendant  to  be  sold  under  the  execution  by  virtue 
of  which  it  was  levied  upon. 

Section  1  of  cha:pter  121a,  Eev.  St.  [Cal.  111.  St. 
Supp.  1916,  H  10021(1)],  known  as  the  Bulk  Sales  Act, 
provides,  so  far  as  its  provisions  are  important  here, 
as  follows: 

**That  the  sale,  transfer,  or  assignment  in  bulk  of 
the  major  part  or  the  whole  of  a  stock  of  merchandise, 
or  merchandise  and  fixtures,  or  other  goods  and  chat- 
tels of  the  vendor's  business,  otherwise  than  in  the 
ordinary  course  of  trade  and  in  the  regular  and  usual 
prosecution  of  the  vendor's  business  shall  be  fraudu- 
lent and  void  as  against  the  creditors  of  said  vendor, 
unless  the 'said  vendee  shall,  in  good  faith,  at  least  five 
days  before  the  consummation  of  such  sale,  transfer 
or  assignment  demand  and  receive  from  the  vendor  a 
written  statement  under  oath  of  the  vendor  or  a  duly 
authorized  agent  of  the  vendor  having  knowledge  of 
the  facts,  containing  a  full,  accurate  and  complete  list 
of  the  creditors  of  the  vendor,  their  addresses  and  the 
amounts  owing  to  each  as  near  as  may  be  ascertained, 
and  if  there  be  no  creditors,  a  written  statement  under 
oath  to  that  effect;  and  unless  the  said  vendee  shall 
at  least  five  days  before  taking  possession  of  said 
goods  and  chattels  and  at  least  five  days  before  the 
payment  or  delivery  of  the  purchase  price,  or  consid- 
eration of  any  evidence  of  indebtedness  therefor,  in 
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good  faith,  deliver  or  cause  to  be  delivered  or  send  or 
cause  to  be  sent  personally  or  by  registered  letter 
properly  stamped,  directed  and  addressed,  a  notice  in 
writing  to  each  of  the  creditors  of  the  vendor  nam^  in 
the  said  statement  or  of  whom  the  said  vendee  shall 
have  knowledge  of  the  proposed  purchase  by  him  of 
said  goods  and  chattels  and  of  the  price,  terms  and 
conditions  of  such  sale    •    •    •/> 

Appellant  presents  but  two  questions  for  our  deter- 
mination: First.  Does  the  Bulk  Sales  Act  apply  to 
the  facts  in  this  caset  Second.  Had  the  sheriff  a 
right  to  levy  the  same  execution  on  personal  property 
after  he  had  levied  the  same  on  real  estate  and  before 
the  real  estate  had  been  sold,  or,  in  other  words,  was 
the  levy  of  the  execution  on  real  estate  a  satisfaction 
of  the  judgment  until  by  a  return  of  the  execution  un- 
satisfied the  contrary  appears  t 

Appellant  insists  that  the  determination  of  the  first 
question  should  be  governed  by  what  is  said  in  Heslop 
V.  Golden,  189  HI.  App.  388,  and  H.  S.  Richardson  Coal 
Co.  V.  Cermaky  190  111.  App.  106. 

The  court  in  the  case  of  E.  S.  Richardson  Coal  Co. 
V.  Cermak,  supra,  seems  to  rest  its  holding  on  a  con- 
struction of  the  statute  here  under  consideration  that 
it  does  not  apply  to  the  sales  of  all  kinds  of  personal 
property  but  was  intended  to  apply  only  to  such  prop- 
erty as  was  a  part  of  a  **  business  or  trade  where,  in 
the  ordinary  course  and  regular  prosecution  thereof, 
the  goods  or  chattels,  whatever  they  might  consist  of, 
are  not  ordinarily  and  regularly  sold  by  the  owner  in 
bulk,'^  and  in  Heslop  v.  Golden,  supra,  the  statute  was 
held  to  apply  only  to  property  **used  in  connection 
with  the  husvness  of  selling  merchandise,  commodities 
or  other  wares. ' ' 

A  former  Bulk  Sales  ^ct  was  held  unconstitutional 
and  void  in  Charles  J.  Off  <&  Co.  v.  Morehead,  235  111. 
40,  because  that  act  was  construed  to  apply  only  to 
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mercliants  selling  their  stocks  in  trade,  and  to  be, 
therefore,  special  legislation.  The  holdings  in  the 
Heslop  and  Richardson  cases,  supra,  seem  to  be  an  ap- 
plication of  the  principles  announced  in  the  Morehead 
case,  supra,  to  the  present  Bulk  Sales  Act.  We  are 
driven  to  tibe  conclusion  that  the  present  act  is  not 
faulty  in  the  respect  which  the  Supreme  Court  held 
caused  the  former  act  to  be  void. 

The  present  act  was  passed  shortly  after  the  opin- 
ion in  the  Morehead  case  was  handed  down,  and  the 
Legislature  in  passing  it  evidently  intended  to  obviate 
in  the  new  act  the  things  that  were  fatal  to  the  old  one. 

Section  3  of  the  Act  now  in  force  [Cal.  HI.  St.  Supp. 
1916,  If  10021(3)]  is  as  follows: 

**  Vendors  and  vendees  under  this  act  shall  include 
corporations,  associations,  copartnerships  and  indi- 
viduals, who  shall  be  party  to  any  sale,  transfer  or  as- 
signment of  goods  and  chattels  in  bulk.  But  nothing 
contained  in  this  act  shall  apply  to  sales  by  executors, 
administrators,  receivers,  trustees  in  bankruptcy,  or 
by  any  public  officer  under  judicial  process  nor  to  sales 
of  exempt  property  or  any  sale  or  transfer  made  in  the 
ordinary  course  of  trade  and  in  the  regular  and  usual 
prosecution  of  the  vendor's  business,  nor  to  sales 
made  in  good  faith  at  public  auction,  where  notice  of 
such  sale  is  given  in  a  newspaper  of  general  circula- 
tion within  the  county  where  such  sale  is  made,  at  least 
ten  days  before  such  sale  or  by  posting  of  notices  in 
at  least  five  public  places  at  least  ten  days  before  said 

sale. ' ' 

The  opinion  in  G.  S.  Johnson  Co.  v.  Beloosky,  236 
HI.  363,  was  written  by  the  same  learned  justice  of  the 
Supreme  Court  who  wrote  the  opinion  in  Charles  J. 
Off  £  Co.  V.  Morehead,  supra,  and  after  calling  atten- 
tion to  the  difference  in  the  language  of  the  two  acts 
the  court  holds  that  the  last  act  obviates  the  objection- 
able features  in  the  first  one,  because  it  **  prohibits  the 
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sale  of  any  goods  and  chattels  in  hulk,  otherwise  than 
in  the  ordinary  course  of  trade/* 

In  Page  v.  Wright,  194  HI.  App.  149,  a  sale  of  a 
livery  stock  was  held  to  be  within  the  prohibitions  of 
the  Bulk  Sales  Act.  The  judgment  of  the  Appellate 
Court  in  that  case  was  reviewed  -by  the  Supreme  Court 
on  a  i>etition  for  certiorari,  which  was  denied. 

It  cannot  be  denied  that  the  sale  of  the  property  in 
this  case  was  in  bulk,  neither  can  it  be  claimed  that  the 
sale  was  in  the  ordinary  course  of  trade,  or  that  any 
attempt  was  made  to  comply  with  the  provisions  of  the 
Bulk  Sales  law.  The  Circuit  Court  was  clearly  right 
in  holding  that  the  attempted  transfer  of  the  goods 
here  involved  from  Moreau  Athon  to  appellant  was 
void,  and  that  appellant  acquired  no  rights  thereby  as 
against  the  creditors  of  Moreau  Athon. 

The  contention  that  by  levying  the  execution  on  real 
estate  the  right  to  levy  on  personal  property  was  lost 
is  answered  adversely  in  Everingham  v.  National 
City  Bank  of  Ottawa,  124  111.  527.. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Jolin   B.  Myers,  Appellee,  t.  Modern   Woodmen   of 

America,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  VTil- 
jjAU  K.  Whitfield,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1916.    Affirmed.    Opinion  filed  April  16,  1^17. 

Statement  of  the  Case. 

Action  by  John  E.  Myers,  plaintiff,  against  the  Mod- 
em Woodmen  of  America,  defendant,  to  recover  on  a 
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fraternal  benefit  certificate  as  the  beneficiary,  named 
therein  issned  by  the  defendant  to  Henry  M.  Myers, 
deceased.  From  a  judgment  for  plaintiff  for  $2,058, 
defendant  appeals. 

Tbuman  PiiANTz  and  Oeobgb  0.  Pebbin,  for  appel- 
lant. 

Chbstbb  a.  Smith,  for  appellee. 

Mb.  Justiob  Gbavbs  delivered  the  opinion  of  the 
court* 

Abstract  of  the  Decision. 

1.  Inbusakcb,  i  826* — what  U  right  of  holder  of  benefit  certifi' 
oate  to  change  heneficiarieM.  A  member  of  a  fraternal  beneficial  as- 
■ociatlon  has  the  undoubted  right  during  his  lifetime  to  change  the 
benefioiarieB  named  in  his  original  certificate. 

2.  IsrauBAifCB,  §  827* — when  attempted  change  in  heneficiary  in 
benefit  certificate  become*  effective.  No  attempted  change  in  the 
beneficiary  named  in  a  benefit  certificate  issued  by  a  fraternal  bene- 
ficial association  will  be  effective  until  a  new  certificate- has  been 
issued  during  the  lifetime  of  the  member  in  which  a  new  beneficiary 
is  named. 

3.  Inbuba.nci»  I  823* — when  equitable  rule  <u  to  change  of  bene- 
fMQriee  inajfplioable  in  action  at  law.  The  equitable  rule  that  when 
a  member  of  a  fraternal  beneficial  association  has  done  all  that  he 
can  do  to  change  his  beneficiary  it  will  be  regarded  as  done  has  no 
application  in  actions  at  law  where  the  distinction  between  law 
and  equitable  Jurisdiction  is  preserved. 

4.  IsrsuaANCB,  i  822*— 4cften  benefMarieM  have  vested  rights  in 
benefit  certificate.  The  beneficiaries  named  in  a  certificate  issued 
by  a  mutual  beneficial  association  have  no  vested  rights  therein 
until  the  death  of  the  member. 

5.  ijasvMJLjacBf  |  822* — when  rights  of  beneficiary  in  benefit  cer- 
tificate attach.  The  rights  of  the  beneficiary  named  in  a  certificate 
of  membership  in  a  mutual  beneficial  association  attach  immedi- 
ately upon  the  death  of  such  member. 

•Stm  nilnoU  Note*  DISMt,  Volt.  XI  to  ZV.  and  OuoUittv*  Qiwrtorij.  sum 
tople  a^  — " ^•'^ 
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Thomas   A.   MeMahoiiy   Appellant,  t.   Selena   Crone, 

Appellee. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Greene  county;  the  Hon.  Nob- 
man  L.  JONBS,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    AfDrmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  €ase. 

Action  by  Thomas  A.  McMahon,  plaintiflF,  against 
Selena  Crone,  defendant,  to  recover  on  a  promissory 
note  amounting,  with  interest,  to  $266.88,  and  a  loan 
of  $41.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals. 

Thomas  A.  McMahok  and  Sumner  &  Beardon,  for 
appellant. 

Frank  A.  Whiteside,  for  appellee. 

Mr.  Justice  ^raves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Trial,  |  153* — when  determination  of  weight  of  evidence  is 
for  jury.  The  evidence  as  to  the  claim  sued  on  being  conflicting, 
held  that  it  was  the  province  of  the  jury  to  weigh  the  evidence  and 

pass  upon  the  credibility  of  the  witnesses.  j 

2.  Bills  and  notes,  i  443* — when  evidence  9ufflcient  to  $how 
faiiwre  of  oonsideraHon,  Bvidaice  held  suffloieat  to  support  the 
finding  in  favor  of  the  defendant,  in  an  action  on  a  note  claimed 
in  defense  to  have  been  without  consideration  and  not  to  have 

been  delivered,  and  on  a  payment  by  plaintiff  to  defendant  claimed  I 

by  plaintiff  to  have  been  a  loan  to  defendant  and  by  defendant  to 
have  been  payment  of  a  loan  by  defendant  to  plaintiff. 

•See  mineta  Notes  Digest,  VeU.  XI  to  XV.  Md  Omiralatlve  Ouvterly,  mum 
topic  and  Metlon  number. 
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-  -  ■  III  

3.  AesuMPSiT,  AcnoN  OF,  i  88* — wh^  evidence  as  to  making  of 
loan  i9  admisaihle.  In  an  action  to  recover  money  claimed  to  have 
been  loaned  defendant,  where  it  was  claimed  in  defense  that  the 
money  was  a  repayment  by  plaintifC  of  a  loan  to  >im  by  defendant, 
evidence  as  to  the  amount  of  the  claimed  loan  by  defendant  to 
plaintiff  and  other  evidence  tending  to  show  that  such  loan  had 
been  made,  held  to  be  properly  admitted  as  corroborating  evidence 
in  support  of  such  defense. 


Frank  L.  Trntter,  Administrator,  Appellee,  t.  Glileago 
ft  Alton  Railroad  Company,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbexghtok,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1916.  Reversed  with  finding  of  fact  Opinion  filed 
April  16,  1017. 

Statement  of  the  Case. 

Action  by  Frank  L.  Tmtter,  administrator  of  the 
estate  of  Joel  Wilkerson,  deceased,  plaintiff,  against 
the  Chicago  &  Alton  Railroad  Company,  defendant, 
under  the  Federal  Employers '  Liability  Act  to  recover 
on  account  of  the  death  of  decedent  from  injuries  re- 
ceived while  he  was  engaged  in  defendant's  employ  as 
car  inspector.  From  a  judgment  for  plaintiff  for 
$4,900,  defendant  appeals. 

Patton  &  Patiok,  for  appellant;  Silas  H.  SxaAwv, 
of  counsel 

GuLLBTT  &  GuLLBTT,  A.  M.  FrTZGSBAU)  and  W.  A. 
BuEoo,  for  appellee. 

•See  nilnoU  N«te«  Dtgest,  Vols.  3U  to  XV,  and  Cvmiil«ttv«  Qaartorljr,  sum 
tople  and  lectlon  number. 
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Cory  T.  City  of  Hillsboro,  205  IlL  App.  49. 

Mb.  Justiob  Graves  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

ICabtbb  Ain>  8EBVANT,  |  177* — when  railroad  company  not  guilty 
of  negligence  in  shunting  cars  on  stcitching  track.  In  an  action 
under  the  Federal  Employers'  Liability  Act  to  recover  for  the  death 
of  defendant's  employee  as  car  inspector  on  defendant's  railroad, 
where  there  was  no  proof  showing  how  the  decedent  was  injured, 
or  what  he  was  doing  when  injured  or  what  car  ran  over  him,  and 
no  one  saw  him  injured,  and  he  was  last  seen  alive  by  an  alleged 
vice  principal,  who,  while  on  his  way  out  of  the  switching  yard, 
observed  that  some  cars  which  were  being  shunted  on  a  switching 
track  had  the  air  hose  thereon  uncoupled  and  started  to  couple  , 
them,  but  upon  seeing  the  decedent  approaching  assumed  that  he 
was  about  to  couple  the  hose  and  turned  and  left  the  yards  without 
knowing  of  the  accident  to  the  decedent,  who  was  found  after  the 
accident  on  another  track,  and  the  proof  showed  the  usual  and 
customary  manner  of  placing  cars  in  making  up  trains  in  the  yards 
where  decedent  was  injured  was  to  shunt  them  in  and  that  the 
decedent  knew  of  such  manner  of  placing  cars,  held  that  defendant 
was  guilty  of  no  negligence  in  connection  with  the  circumstances 
resulting  in  the  decedent's  death. 


Mary  M.  D.  Cory  et  al..  Appellants,  v.  City  of  Hillsboro, 

Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the  Hon. 
Jakes  C.  McBams,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Bill  by  Mary  M.  D.  Cory  and  others,  complainants, 
against  the  City  of  Hillsboro,  defendant,  for  injunc- 

•See  Ulinoie  Notes  Dlffeel,  Vols,  3U  to  XV,  mod  Cvmnhitlve  Quarterljr,  mom 
tople  and  eection  namber. 
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tion  to  restrain  defendant  from  rebuilding  a  certain 
highway  dyke  or  grade  washed  away  by  a  flood  and 
to  require  defendant  to  remove  such  dyke  or  grade  as 
an  obstruction  to  the  natural  flow  of  the  water.  BVom 
a  decree  denying  the  relief  asked  and  finding  the  com- 
plainants guilty  of  laches  as  to  removal  of  the  existing 
grade,  complainants  appeal. 

W1UL.IAM  Abbot  and  Hill  &  Bullington,  for  ap- 
X>ellants. 

J.  M.  Bakeb,  for  appellee ;  Lane,  Dbyeb  &  Bbown,  of 
counsel. 

Mb.  Justice  Obaves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Equity,  |  73* — what  constituteM  lache;  Laches  is  negligence 
or  omission  to  assert  a  right. 

2.  Equitt,  %  73* — what  comtituteM  loo/ie*.  Laches,  In  a  general 
sense,  Is  the  neglect  for  an  unreasonable  and  unexplained  length 
of  time  to  do  that  which  could  and  should  have  been  done  earlier. 
If  at  aU. 

3.  Equttt,  I  74* — what  U  rule  ob  to  determination  of  laches. 
There  is  no  absolute  rule  by  which  to  determine  what  constitutes 
laches,  but  It  depends  on  the  circumstances  of  each  particular  case. 

4.  BQumr,  |  79*^4o/iat  is  Mature  of  laches  as  defense.  .Laches  Is 
an  equitable  defense  and  Is  allowed  to  do  justice  between  the  par- 
ties under  all  the  circumstances  without  regard  to  the  statute  of 
limitations  or  the  passage  of  any  definite  period  of  time. 

5.  EQumr,  |  74* — discretion  of  court  as  to  determination  of 
laches.  What  will  constitute  laches  In  a  given  case  rests  largely 
In  the  conscience  and  discretion  of  the  court 

6.  Appeal  and  ebbob,  |  1350* — when  decision  of  court  as  to  what 
constitutes  laches  not  disturbed.  Unless  the  discretion  of  the  court 
In  determining  the  question  of  laches  In  a  case  Is  abused  It  will 
not  be  Interfered  with  by  a  court  of  review. 

7.  Equity,  {  74* — when  delay  in  bringing  suit  is  bar  to  recovery. 
Failure  to  use  reasonable  dlUgence  In  bringing  a  suit  to  enforce  a 

•See  nilnoli  Notes  Digest,  Vols.  3U  to  ZV,  and  CnmnUtly*  Qttrtpfly,  mum 
topie  wid  section  nnmbor. 
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riglit  after  tl^e  tects  are  known  to  a  complainant  la  fatal  to  hla 
right  to  recorer. 

8.  BQuirr,  |  78* — when  delay  in  fiUng  tuit  fcr  injunction  against 
cUy  to  require  removal  jof  grade  ii  fatal.  Where  a  city  unlawfully 
raised  the  grade  of  a  certain  highway  several  feet  above  the  natural 
surface  and  complainants  had  personal  knowledge  of  such  grade, 
and  that  a  great  amount  of  work  was  being  done  and  money  ex- 
pended by  the  city  in  raising  such  highway  and  they  made  no  effort 
to  prevent  such  grading  for  fifteen  years  until  the  time  of  filing 
suit  against  the  city  for  an  injunction  to  require  removal  of  such 
grade*  held  that  the  finding  in  such  suit  that  complainants  had 
slept  on  their  rights  and  decree  denying  such  injunction  were  not 
an  abuse  of  the  court's  discretion. 


John  W.  Dnnswortli,  Appellee,  t.  Ghiesgo  ft  Alton 

Bailroad  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Greene  county;  the  Hon.  Nob- 
icAir  Lu  Jones,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Afllrmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  John  W.  Dimsworth,  plaintiff,  against  the 
Chicago  &  Alton  Bailroad  Company,  defendant,  to  re- 
cover for  f ailnre  of  defendant  to  deliver  certain  cattle 
shipped  by  plaintiff  from  CarroUton,  Greene  connty, 
niinqis,  to  Bast  St.  Lonis,  and  there  reshipped  to  Van 
Norman,  Lawler  &  Company,  commission  merchants, 
at  the  Union  Stockyards,  Chicago,  over  defendant's 
railroad.  From  a  judgment  for  plaintiff  for  $4,140, 
defendant  appeals. 

»  DUimU  NotM  DlgMt,  Vols.  XI  to  ZV,  aod  Ciimiil*tlT«  Quarterly, 
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T.  I.  McKnight^  for  appellant ;  Silas  H.  Stbawn,  of 
counsel. 

Whiteside  &  Wbig^,  for  appellee. 

Me.  Justice  ,Gbaves  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Cabbiebs,  I  4* — when  connecting  railroiid  and  transfer  com- 
pang  are  common  carrier$.  Where  the  defendant  railroad  received 
certain  live  stock  for  shipment  from  a  point  outside  of  Chicago  to 
a  consignee  at  the  Union  Stockyards,  Chicago,  under  an  arrange- 
ment with  another  railroad  for  the  cars  of  defendant  to  pass  over 
the  tracks  of  the  other  railroad  from  Western  avenue,  Chicago,  to 
unloading  chutes  at  the  Union  Stockyards  at  a  certain  price  per 
car,  defendant's  trainman  doing  the  actual  work  of  conducting  or 
transferring  the  cars  from  Western  avenue  to  such  chutes,  and  with 
-the  Union  Stockyards  ft  Transit  Company  for  the  unloading  of  such 
cars  at  such  chutes  and  delivery  to  the  consignee  at  a  certain  price 
per  car,  held  that  such  other  railroad  and  the  Union  Stockyards  ft 
Transit  Company  were  common  carriers  connecting  with  defendant 
in  such  shipmeiit. 

2.  Cabbiebs,  i  188* — when  connecting  railroad  and  atockyardM 
company  are  agents  of  initial  carrier.  Where  the  defendant  rail- 
road received  certain  live  stock  for  shipment  from  a  point  outside 
of  Chicago  to  a  consignee  at  the  Union  Stockyards,  Chicago,  under 
an  arrangement  with  another  railroad  for  such  cars  to  pass  over 
the  tracks  of  the  other  railroad  from  Western  avenue,  Chicago,  to 
unloading  chutes  at  said  yards  at  a  certain  price  per  car  and  with 
the  Union  Stockyards  ft  Transit  Company  for  unloading  such  cam 
at  such  chutes  and  delivering  them  to  the  consignee  at  a  certain 
price  per  car,  held  that  the  other  railroad  and  the  Union  Stock- 
yards ft  Transit  Company  were  defendant's  agents  for  the  trans- 
portation and  delivery  to  the  consignee  of  such  cars,  for  whose 
acts,  if  negligently  performed,  defendant  was  Uable  to  respond  in 
damages. 

3.  Cabbiebs,  |  190* — what  is  sutMent  proof  of  knowledge  of 
initial  carrier  of  its  duty  to  deliver  stock  to  consignee.  The  fact 
that  the  defendant  railroad  hired  and  paid  the  Union  Stockyards 
ft  Transit  Company  to  unload  and  deliver  to  the  consignee  certain 

•See  Illlnolfl  Notes  Digest,  Vols.  XI  to  XV,  and  Ciimiihitlyo  Quarterly,  gi-nr 
tople  and  aectloii  nomber. 


Thibd  Distbiot — April,  1917.  53 

Dunaworth  v.  Chicago  41  Alton  R.  Co.,  205  111.  App.  61. 

live  stock  received  for  shipment  by  defendant,  held  to  not  only 
prove  conclusively  that  said  company  was  defendant's  agent  bat  to 
prove  that  defendant's  own  construction  of  its  duty  as  a  common 
carrier  of  live  stock  was  that  it  was  obliged  to  unload  and  deliver 
the  same  to  the  consignee,  in  an  action  to  recover  damages  for 
failure  of  defendant  to  deliver  such  shipment. 

4.  Cabbocbs,  I  188* — when  dutff  of  initial  carrier  of  stock  fully 
performed,  Wbere  the  defendant  railroad  received  certain  cars  of 
cattle  for  shipment  from  a  point  outside  of  Chicago  to  a  consignee 
at  the  Union  Stockyards,  Chicago,  and  defendant,  in  its  regular 
course  of  business,  transported  such  shipments  by  another  railroad 
frcnn  Western  avenue,  Chicago,  to  unloading  chutes  at  said  yards 
at  a  certain  price  per  car,  paid  by  it  to  such  other  railroad  and  also 
paid  the  Union  Stockyards  ft  Transit  Company  a  certain  price  per 
car  for  unloading  and  delivering  such  shipments,  held  that  de- 
fendant's whole  duty  as  a  common  carrier  would  not  be  performed 
until  such  shipment  had  been  actually  delivered  to  the  consignee. 

6.  Cabbiess,  I  199* — when  burden  of  proof  on  initial  carrier  to 
show  lawful  excuse  for  failure  to  defliver  stock.  In  an  action  to 
recover  damages  for  failure  of  a  common  carrier  to  deliver  a  ship- 
ment of  live  stock,  where  the  defendant's  duty  as  initial  carrier 
to  deliver  such  shipment  and  its  failure  to  deliver  it  to  the  con- 
signee were  established,  held,  that  the  defendant  had  the  burden 
of  showing  a  sufiQcient  lawful  excuse  for  such  failure. 

6.  Cabsiebs — what  is  svfflcient  excuse  for  failure  to  deliver  live 
stock.  The  fact  that  a  shipment  of  live  stock  came  from  a  quar- 
antined territory,  held  to  constitute  a  justification  for  the  refusal 
of  the  carrier  transporting  such  shipment  to  unload  and  its  failure 
to  deliver  same  as  required  by  its  contract  of  carriage. 

7.  Animals,  |  4* — what  not  sufficient  grounds  for  destruction  of 
property  rights  in  stock  coming  from  QM^rantined  territory,  A  mere 
rumor,  the  truth  or  falsity  of  which  is  easy  of  ascertainment,  that 
a  certain  shipment  of  live  stock  came  from  quarantined  territory, 
held  not  enough  to  justify  the  destruction  of  property  rights  with- 
out even  an  attempt  to  verify  or  disprove  such  rumor,  in  an  action 
to  recover  damages  for  failure  of  the  carrier  to  deliver  such  ship- 
ment under  its  contract  of  carriage. 

8.  Cabbiebs,  S  93* — when  evidence  insufficient  to  sTiow  accept- 
ance of  shipment  of  live  stock  by  shipper.  Evidence  held  insufll- 
cient  to  show  plaintiff's  agent  had  accepted  a  certain  shipment  of 
live  stock,  where  such  agent  attempted  to  secure  possession  of 
such  live  stock  but  defendant  refused  to  permit  it  to  be  unloaded 
and  delivered,  in  an  action  by  a  shipper  to  recover  damages  for 
failure  to  deliver  such  shipment. 


•See  llllBolfl  Note*  I>ls«et»  Vols.  XI  to  XV.  and  Camalatlve  Quiwterly,  same 
topic  and  eectlon  number. 
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Nokomis  National  Bank,  Appellee,  t.  Jolm  F.  Hend- 

riekSy  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  ttie  Circuit  C!oiirt  of  Montgomery  county;  the  Hon. 
Thomab  M.  Jrrr,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1916.  Reversed  and  remanded.  Opinion  filed  April  16, 
1017. 

Statement  of  tke  Case. 

Action  by  Nokomis  National  Bank^  plaintiff^  against 
John  F.  Hendricks,  defendant,  to  recover  on  a  prom- 
issory note  for  $50  purporting  to  have  been  given 
by  defendant.  From  a  judgment  for  plaintiff  for 
$55.67,  defendant  appeals. 

J.  D.  WiLSOK  and  Lake,  Dbteb  &  Bbown,  for  appel- 
lants. 

MnjiKH  &  MoDavid  imd  W.  0.  Websteb,  for  appellee. 

Mb.  Justice  Qbaves  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Bnxs  Ain>  notes,  |  410* — when  <uHgnee  must  prove  proper 
iuHgnment  of  note.  In  an  action  to  recover  on  a  promissory  note, 
where  the  defendant  filed  an  aflELdavlt  denying  assignment  of  the 
note  to  the  plaintiff,  held  that  such  affidavit  made  It  necessary  for 
plaintiff  to  prove  that  the  note  was  duly  and  properly  assigned 
by  the  payee. 

2.  Bnxs  AND  NOTES^ — tohcn  authority  of  officer  of  corporation 
payee  of  note  to  make  aeeipnment  must  he  proved  by  assignee. 
Where  the  payee  of  a  note  was  a  corporation,  an  affidavit  fil^d  in 
defense  to  an  action  to  recover  on  the.  note  denying  assignment  of  it, 
held  to  destroy  every  presumption  of  authority  In  the  officer  or 

•See  minolfl  Notes  Dicett.  Vols.  3U  to  XV.  and  OutiilaUT*  Qwrtarly.  mom 
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UEent  purporting  to  make  the  same,  and  puts  the  burden  of  proying 
not  only  the  assignment  but  the  authority  of  the  person  making  it 
to  do  so  upon  the  party  asserting  its  validity. 

3.  Bills  and  voTKB—when  autharitv  of  agent  to  make  tuHgiV' 
ment  of  note  must  be  proved.  After  assignment  of  a  note  is  denied 
by  an  affidavit,  the  doctrine  of  apparent  authority  of  an  agent  to 
make  it  no  longer  applies,  and  such  authority  is  a  matter  of  proof. 

4.  Bills  and  notes,  |  406* — what  party  suing  on  assigned  note 
required  to  prove  at  common  law.  At  common  law  a  party  suing 
on  an  assigned  note,  if  the  general  issue  was  filed,  was  required 
to  prove  by  a  preponderance  of  the  evidence  the  validity  of  both 
the  execution  and  the  assignment  of  it 

5.  BnxB  AND  NOTES,  |  350* — wheHn  affidavit  denying  validity  of 
execution  or  assignment  of  note  is  necessary.  Since  the  enactment 
In  its  present  form  of  section  52  of  the  Practice  Act  (J.  ft  A.  K  8589), 
relating  to  denial  of  the  execution  or  assignment  of  an  instrument, 
a  defendant  in  an  action  on  a  promissory  note  is  not  permitted  to 
deny  on  the  trial  the  validity  of  either  the  execution  or  assignment 
of  the  note  unless  he  files  an  affidavit  or  a  verified  plea  denying 
the  validity  of  such  execution  or  assignment. 

6.  Bills  and  notes,  |  406* — what  proof  necessary  where  affidavit 
or  verified  plea  denying  execution  or  assignment  of  note  filed.  In  an 
action  on  a  promissory  not6  where  an  affidavit  or  verified  plea  Is 
filed  denying  the  execution  or  the  assignment  of  the  note,  the  same 
proof  of  execution  or  of  assignment  must  be  made  as  in  a  contested 
case  at  the  common  law. 

7.  Bills  and  notes,  |  406* — what  is  proper  practice  where  no 
affidavit  or  verified  plea  is  filed  denying  execution  or  assignment  of 
note.  In  an  action  on  a  promissory  note  where  no  affidavit  or  veri- 
fied plea  is  filed  denying  the  execution  or  the  assignment  of  the 
note,  the  same  practice  prevails  as  at  common  law  when  no  defense 
was  made  to  such  an  action,  except  as  such  rule  Is  varied  by  section 
59  of  the  Negotiable  Instruments  Act  (J.  ft  A.  H  7698),  providing 
that  the  holder  of  a  negotiable  instrument  is  deemed  prima  facie 
a  holder  in  due  course  and  that  when  the  title  of  one  who  negotiated 
the  instrument  is  shown  to  be  defective  the  burden  is  on  the  holder 
to  prove  that  he  or  some  person  under  whom  he  claims  acquired 
title  in  due  course. 

8.  Bills  and  notes,  |  410* — when  rule  that  burden  is  upon  liolder 
to  Shaw  acquirement  of  title  in  due  course  is  inapplicable.    Wherer 
the  title  of  any  one  who  negotiated  a  negotiable  instrument  is  shown 
to  be  defective,  the  rule  that  the  burden  is  upon  the  holder  to  prove 
that  he  or  some  person  under  whom  he  claims  acquired  title  in  due 
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course  does  not  apply  in  favor  of  a  party  who  became  bound  on  the 
instrument  prior  to  the  acquisition  of  such  defective  title. 

9.  Biixs  AND  NOTES,  |  406* — wHat  ia  rule  <u  to  lurden  of  proof 
where  holder  make*  proof  of  ataiffntnent.  When  the  course  estab- 
lished in  section  52  of  the  Practice  Act  (J.  4k  A.  1  8589),  providing 
how  a  party  must  proceed  to  require  the  holder  of  a  note  to  make 
proof  of  its  due  and  proper  assignment,  is  pursued,  the  trial  pro- 
ceeds the  same  and  the  order  and  burden  of  proof  are  the  same  as 
when  those  same  facts  were  contested  at  the  common  law. 

10.  Buj^  AND  NOTES — iDhot  does  not  amatitute  indoraement.  An 
Indorsement  by  the  "Central  Route  and  Rating  Agency"  on  a  note 
made  payable  to  the  "Central  Rate  and  Routing  Agency,"  TieZd  not 
to  be  an  indorsement  by  the  payee  of  the  note  in  the  absence  of 
proof  that  the  two  agencies  were  the  same  legal  entity. 

11.  Bills  and  notes,  |  446* — what  proof  neceaaary  to  make  aa- 
aigned  note  evidence  of  debt  to  assignee.  In  an  action  on  an 
assigned  note,  where  the  validity  of  the  assignment  was  denied  by 
affidavit,  and  the  indorsement  purported  to  be  signed  by  an  agent, 
such  note  held  to  be,  without  proof  of  the  agency  of  the  party  so 
signing  the  indorsement,  no  evidence  of  a  debt  of  the  defendant  to 
the  plaintiff  and  inadmissible. 

12.  Bills  and  notes,  |  319* — when  holder  of  note  wAiy  aue  there- 
on in  hia  own  name.  Under  section  SU.  of  the  Negotiable  Instru- 
ments Act  (J.  ft  A.  1  7690),  providing  that  the  holder  of  a  negotiable 
instrument  may  sue  thereon  in  his  own  name,  any  holder  in  whose 
hands  any  instrument  in  writing  may  be  found  may  not  sue  thereon 
regardless  of  whether  such  instrument  is  negotiable  on  delivery 
or  not 

13.  Bills  and  notes,  |  319* — what  waa  purpoae  of  atatute  al- 
lowing holder  of  negotiable  inatrument  to  aue  thereon  in  hia  own 
name.  The  manifest  intention  of  section  51  of  the  Negotiable  In- 
struments Act  (J.  ft  A.  1  7690),  providing  that  the  holder  of  a 
negotiable  instrument  may  sue  thereon  in  his  own  name,  was  to 
have  it  apply  to  the  holder  in  due  course  of  instruments  that  because 
of  the  way  they  were  originally  written,  or  because  of  a  proper  in- 
dorsement thereon,  were  negotiable  on  delivery. 

14.  Bills  and  notes,  §  412* — when  aaaignee  of  note  required  to 
prove  good  faith  of  aaaignment.  The  filing  of  an  affidavit  or  veri- 
fied plea  denying  the  validity  of  an  assignment  of  negotiable  paper 
sued  on  challenges,  among  other  things,  the  right  of  the  holder  of 
it  to  sue  it  in  his  own  name,  and  puts  him  to  proof  of  the  bona  fldea 
of  the  assignment  through  which  he  claims  the  right  to  sue. 
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National  Bank  of  Deeatur,  Appellant,  t.  Board  of  Edu- 
cation of  Beeatur  Sehool  BIstrict,  Appellee. 

1.  Schools  and  school  distbictb,  |  118^ — inappHcahility  of  itat- 
ute  08  to  orders  for  payment  of  teacher%''  wages  to  district  organized 
under  special  act.  Section  81  of  the  General  School  Act  (J.  k  A. 
T  10102),  relating  to  orders  for  the  payment  of  teachers'  wages, 
has  no  application  to  a  school  district  organized  under  a  special 
act 

2.  Schools  and  school  distbicts,  f  111^— ^Tten  special  act  pro^ 
vides  ample  means  for  horrouAng  money  for  teachers'  salaries.  The 
special  act  under  which  the  defendant  school  district  was  organized, 
held  to  provide  ample  means  for  borrowing  money  for  general 
school  purposes,  including  teachers'  salaries,  although  such  salaries 
were  not  specifically  mentioned  therein. 

3.  Municipal  oobporationb,  |  60* — when  speak  through  records 
and  documents,  A  municipal  corporation,  as  a  general  rule,  speaks 
only  through  its  records  and  properly  executed  documents. 

4.  Municipal  coxkpobationb,  f  169* — when  officer  cannot  hind  hy 
contract.  No  person,  committee  or  officer  of  a  municipal  corpora- 
tion can  bind  it  by  contract  unless  he  or  they  are  expressly  au- 
thorized to  do  so  or  the  power  to  do  so  is  necessarily  implied  from 
the  powers  expressly  given. 

6.  Municipal  cobpobations,  |  169* — what  is  source  of  authority 
of  officers  to  t>ind  hy  contract.  Authority  of  a  person,  committee  or 
officer  of  a  municipal  corporation  to  bind  it  by  contract  must  be 
given  by  statute  or  by  the  corporation  acting  within  its  powers,  and 
in  the  manner  prescribed  by  law. 

6.  EviBENCB,  I  116* — when  authority  of  officer  must  he  shown  hy 
record.  When  authority  is  given  by  a  municipal  corporation  to  any 
person,  committee  or  officer  to  bind  it  by  contract,  such  fact  can 
only  be  shown  by  the  record  of  the  corporation. 

7.  Schools  and  school  districts,  |  87* — when  contract  hy  officer 
must  he  ratified  hy  majority  vote  of  memhers  of  controlling  hoard. 
When  a  contract  is  made  by  any  person,  committee  or  officer  acting 
for  a  school  district  under  its  authority,  such  contract  when  made 
under  such  authority  must  be  ratified  by  a  majority  vote  of  the 
members  of  the  controlling  board  of  such  district. 

8.  Evidence,  |  116* — what  is  method  of  proof  of  ratification  hy 
controlling  hoard  hy  vote  of  contract  of  officer.  The  vote  of  the 
members  of  the  controlling  board  of  a  municipal  corporation  ratify- 
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ing  a  contract  made  under  its  authority  by  any  person*  committee 
or  officer  of  such  corporation  acting  for  it  in  making  such  contract 
can  only  be  shown  by  the  record  of  the  corporation. 

9.  Evidence,  f  116* — when  raiiflcatUm  of  contract  by  officer  for 
horrotoing  money  mutt  he  proved  by  records.  Where  a  contract 
entered  into  by  a  municipal  corporation  acting  by  any  person,  com- 
mittee or  officer  under  its  authority  is  of  the  character  of  a  con- 
tract for  borrowing  money  for  the  payment  of  teachers'  salaries, 
there  is  no  exception  to  the  rule  that  such  authority  to  make  and 
a  ratification  of  such  contract  can  only  be  shown  by  the  records  of 
the  corporation. 

10.  Statuixs,  I  226* — when  construed  at  controlling.  When  a 
statute  provides  how  a  thing  shall  be  done  it  excludes  all  other 
means. 

11.  Schools  and  school  districts,  |  143* — when  declaration  in 
action  against  district  to  recover  money  borrowed  is  insufficient. 
Where  a  declaration,  in  an  action  by  a  bank  against  a  school 
district  to  recover  money  borrowed  for  the  payment  of  teachers' 
salaries,  with  interest  thereon,  alleged  that  the  defendant  school 
district,  organized  under  a  special  act,  had  adopted'  the  provisions  of 
the  general  law  in  regard  to  the  payment  of  teachers  and  had  made 
a  contract  to  borrow  money  and  to  pay  interest  thereon  for  payment 
of  certain  salaries,  held  that  neither  the  adoption  by  defendant  oC 
the  general  school  law  nor  the  making  by  it^of  such  contract  was 
well  pleaded. 

12.  Municipal  cobpobationb,  f  164* — when  contra^  to  pay  inters 
est  on  money  advanced  is  illegal.  A  contract  of  a  municipal  cor- 
poration to  pay  interest  for  money  advanced  by  others  to  the 
holders  of  its  outstanding,  noninterest-bearlng  obligations  cannot 
lawfully  be  made. 

13.  Schools  and  school  di^tbicts,  |  143* — when  declaration 
averring  existence  of  contract  of  district  to  pay  interest  on  borrowed 
money  insufficient.  An  averment  in  a  declaration  of  a  contract  by 
a  school  municipal  corporation  to  pay  interest  on  money  borrowed 
by  it  to  pay  teachers'  salaries,  held  to  be  insufficient  to  show  any 
legi^l  obligation  on  such  corporation, '  because  It  set  up  a  verbal  con- 
tract with  such  corporation  and  did  not  show  who  talked  for  the 
corporation  or  that,  whoever  it  was,  had  any  authority  so  to  do,  or 
that  his  acts  were  legally  ratified. 

14.  Pleading,  f  38* — when  taken  most  strongly  against  pleader. 
W!here  a  declaration  set  up  a  certain  contract  with  a  municipal 
corporation,  without  averring  whether  It  was  written  or  oral  and 
without  filing  any  copy  of  any  contract,  held  that  the  pleading  miist 
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t>6  taken  most  strongly  against  the  pleader,  and  suck  contract  would 
be  presumed  to  be  oraL  ^ 

15.  Trial,  |  68^ — when  objection  to  offer  of  proof  properly  tus- 
tained.  In  an  action  to  recover  money  advanced  to  a  school  dis- 
trict to  pay  teachers'  salaries,  where  the  plaintiff  offered  to  prove 
that  the  defendant  corporation  had  no  money  to  pay  its  teachers; 
that  it  therefore  agreed  with  plaintiff  for  plaintiff  to  advance  money 
to  pay  defendant's  orders  for  payment  of  its  teachers'  salaries;  that 
defendant  had  issued  a  certain  order  for  such  payment  and  plaintiff 
had  advanced  the  money  therefor  under  such  prior  agreement,  and 
that  defendant  had  agreed  to  pay  interest  on  such  money,  held 
that  objection  to  such  offer  of  proof  was  properly  sustained,  as  the 
offer  did  not  show  how  or  by  whom  such  proof  was  to  be  made, 
nor  how,  when,  or  by  whom  such  agreement  was  made,  as  it  was 
a  verbal  agreement,  as  stipulated,  as  it  was  not  stated  who  the 
agent,  committee  or  officer  was  who  acted  for  the  corporation  in 
making  such  agreement,  and  as  there  was  no  offer  to  prove  that  at 
any  meeting  of  the  school  board  any  one  was  authorized  to  make 
any  contract  with  plaintifL 

16.  ETvmsNCB,  I  116* — when  oral  evidence  cts  to  actions  of  school 
hoard  at  meeting  admissible.  Oral  proof  of  the  actions  of  a  school 
board  at  a  regular  or  called  meeting  at  which  all  members  were 
present,  or  had  opportimity  to  be  present,  is  admissible  in  evidence 
after  it  is  shown  that  no  record  of  such  meeting  existed. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  Wil- 
liam K.  Whitfield,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Bedmon,  Hogak  ft  Bbdmon  and  MoCullough  ft 
WiEBMAKy  for  appellants. 

Vaujj  Mii;leb  ft  Pogue,  for  appellee. 

Mb.  Jtjbtiob  Gbavbb  delivered  the  opinion  of  the 

court. 

Appellee  is  organized  under  a  special  act  of  the  Leg- 
islature of  the  State  of  Illinois  passed  in  1865  and  is 
acting  under  that  law. 

Appellant,  a  banking  corporation,  brought  this  suit 
to  recover  sixty  dollars  which  it  gave  to  one  Carrie 
Jordan  for  an  order  which  appellee  gave  to  her  on 
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January  29,  1915,  on  its  treasurer  for  that  amount,  to 
pay  her  for  her  services  as  a  school  teacher,  and  in- 
terest thereon  at  the  rate  of  five  per  cent.  Appellee 
does  not  deny  that  it  owes  the  sixty  dollars  and  after 
this  suit  was  brought  it  tendered  to  appellant  that 
amount  together  with  all  costs  made  up  to  that  time, 
and  upon  the  tender  being  refused  brought  the  same 
into  court,  but  it  does  deny  that  it  is  liable  for  interest. 

A  demurrer  to  three  special  counts  on  the  declara- 
tion, one  of  them  being  designated  as  an  additional 
count,  was  sustained  and  appellant  stood  by  those 
counts.  The  case  was  tried  by  the  court  without  a 
jury' on  the  common  counts  and  a  plea  of  the  general 
issue.  The  court  found  that  appellee  was  not  liable 
for  interest  and  entered  judgment  against  appellant 
for  costs  subsequent  to  the  tender.    The  bank  appeals. 

The  first  of  the  three  counts  to  which  the  demurrer 
was  sustained  places  appellant's  right  to  recover  on 
the  theory  that  section  81  of  the  General  School  Act 
of  Illinois  (J.  &  A.  If  10102)  is  in  force  in  appellee 
school  district.  If  that  section  is  there  in  force,  then 
appellant  is  undoubtedly  entitled  to  interest  because 
the  steps  pointed  out  in  that  section,  which,  if  fol- 
lowed, would  make  appellee  liable  for  interest,  are 
shown  by  this  count  to  have  been  followed  in  this  case. 

That  section  is  part  of  the  general  act  which  is  com- 
plete in  itself.  Section  51  of  that  Act  (J.  &  A. 
^  10072)  provides  that  districts  existing  under  special 
acts  may  adopt  the  general  act  and  how  it  may  be  done. 
There  are  some  sections  in  that  act  so  worded  as  to 
apply  to  all  school  districts  whether  operating  under 
the  general  act  or  under  a  special  law.  Other  sections 
of  it  have  been  held  so  to  apply.  There  is  no  pretense 
that  any  attempt  has  ever  been  made  by  appellee  dis- 
trict to  adopt  the  general  school  law.  Section  81  does 
not  purport  to  apply  to  any  school  district  that  has 
not  adopted  the  general  act,  nor  has  it  ever  been  held 
in  any  court  to  apply  to  districts  acting  under  special 
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laws,  and  section  276  ( J.  &  A.  ^  10314)  of  the  general 
law  provides  that  this  act  '*  shall  not  be  construed  so 
as  to  repeal  or  change  in  any  respect  any  special  act, 
in  relation  to  schools/'  The  special  act  under  which 
appellee  is  operating  contains  ample  means  for  bor- 
rowing money  for  general  school  purposes,  which  un- 
questionably includes  teachers '  salaries,  although  such 
salaries  are  not  specifically  and  in  express  terms  men- 
tioned therein.  Frcmklin  County  v.  Layman,  145  111. 
138.  No  reason  is  apparent  justifying  a  holding  that 
section  81  of  the  General  School  Act  applies  to  appel- 
lee. 

The  second  special  count  to  which  demurrer  was 
sustained  was  drafted  on  the  theory  that  appellee  had 
contracted  to  pay  interest.  This  count  after  averring 
that  appellee  was  operating  schools  and  hiring  teach- 
ers, and  that  it  had  rfo  funds  in  the  treasury,  avers 
that  for  the  purpose  of  making  the  necessary  provi- 
sions for  continuing  said  schools  in  operation  it  did 
adopt  as  a  rule  for  carrying  their  duties  into  effect  the 
provisions  of  the  general  act  above  referred  to  in  re- 
gard to  the  payment  of  teachers,  and  did  then  and 
there  pursuant  to  the  law  as  in  said  act  provided  *  *  is- 
sue the  order  in  question ' ' ;  that  it  was  afterwards  pre- 
sented to  the  treasurer  of  appellee  and  marked: 
**  Presented  this  Feby.  1,  1915,  and  not  paid  for  want 
of  funds, '*  and  that  appellee  did  then  and  there  agree 
with  the  plaintiff  that  the  plaintiff  should  cash  said 
order  for  said  teacher  and  that  defendant  would  pay 
the  said  order  to  the  plaintiff  with  interest  thereon  at 
the  rate  of  five  per  cent,  per  annum  from  the  time 
said  order  was  presented  to  its  treasurer  until  such 
time  as  the  treasurer  had  the  money  with  which  said 
order  could  be  legally  paid.  The  transfer  of  the  order 
to  appellant  and  the  fact  that  the  treasurer  then  had 
money  in  his  hands  with  which  the  same  could  be  paid 
and  bis  refusal  to  pay  is  averred. 
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The  amended  or  third  special  count  is  substantially 
the  same  as  the  second  special  count  as  to  the  contract 
made  with  appellant  to  take  up  the  order  in  question, 
except  that  it  is  averred  that  the  contract  was  made 
before  the  order  was  issued,  and  that  it  applied  to  or- 
ders issued  to  other  teachers  as  well  as  Miss  Jordan. 

In  considering  the  sufSsciency  of  these  counts  it  must 
be  kept  in  mind  that  appellee  is  a  municipal  corpora- 
tion and  that  as  a  general  proposition  it  speaks  only 
through  its  records  and  properly  executed  documents, 
and  that  no  person,  committee  or  officer  of  sudi  a  cor- 
poration can  bind  it  by  contract,  unless  he  or  they  are 
expressly  authorized  to  do  so,  or  the  power  to  do  so  is 
necessarily  implied  from  the  powers  expressly  given, 
and  that  such  authority  must  be  given  by  statute  or  by 
the  corporation,  acting  within  its  powers  and  in  the 
manner  provided  by  law.  It  must  also  be  remembered 
that  when  authority  to  make  a  contract  is  given  by 
such  a  corporation,  that  fact  can  only  be  shown  by  the 
record,  and  the  contract  when  made  under  such  au- 
thority must  be  ratified  by  a  majority  vote  of  the  mem- 
bers of  the  controlling  board  of  such  corporation, 
which  vote  can  only  be  shown  by  the  record  of  the 
corporation.  We  know  of  no  exception  to  that  general 
rule  where  the  contract  to  be  entered  into  is  of  the 
character  of  the  one  before  us.  . 

It  is  said  in  **Cyc.''  vol.  35,  page  958:  ' 

<<The  power  of  a  school  board  or  committee  to  enter 
into  contracts  on  behalf  of  the  school  district  must  be 
exercised  by  them  as  boards  and  not  as  individuals; 
and  hence  it  is  necessary,  in  order  that  such  a  contract 
may  be  binding,  that  it  be  authorized  or  executed  at  a 
board  meeting  regularly  adjourned  to,  or  regularly 
called,  at  which  all  the  members  of  the  board  are  pres- 
ent or  have  had  notice  to  be  present  *  *  *.  In  ac- 
cordance with  these  rules  a  contract  is  not  binding 
on  the  district,  if  it  is  executed  by  members  of  the 
board  acting  separately  and  individually  and  not  as  a 
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body  convened  for  the  transaction  of  business,  al- 
though it  is  actually  executed  by  a  majority  of  the 
board  •  •  •  nor  wiU  the  ratification  of  such  a  con- 
tract by  the  individual  members  make  the  contract  val- 
id and  binding. ' ' 

The  averment  in  the  second  special  cotmt,  to  the 
effect  that  appellee  adopted  as  a  rule  for  carrying 
these  duties  into  effect  the  provisions  of  the  general 
law  in  regard  to  the  payment  of  teachers,  means 
nothing  as  to  the  legal  rights  or  abilities  of  appellant. 
In  the  first  place  the  act  under  which  appellee  was  op- 
erating provided  how  money  to  pay  its  teachers  could 
be  obtained,  and  when  a  statute  provides  how  a  thing 
shall  be  done}  it  excludes  all  other  means.  That  prin- 
ciple applies  here  doubly,  for  not  only  does  the  special 
act  provide  how  the  directors  can  raise  paoney,  but  sec- 
tion 51  of  the  General  School  Act  provides  how  that 
act  may  be  adopted  If  appellee  did  do  as  the  aver- 
ment charges,  it  was  not  acting  within  the  provisions 
of  either  the  special  act  or  the  general  law. 

The  averments  in  the  second  special  and  the  addi- 
tional or  third  special  counts  to  the  effect  that  appellee 
contracted  with  appellant  to  pay  the  teacher  ^s  salary 
orders  when  issued,  together  with  the  accrued  interest 
thereon,  is  no  better.  Assuming  that  the  making  of 
such  a  contract  was  well  pleaded,  which  it  is  not,  it 
would  violate  the  same  rule,  for  in  making  it  neither 
the  special  character  nor  the  general  law  would  be  fol- 
lowed. It  would  be  a  contract  appellee  would  have  no 
power  to  make  and  could  not  be  compelled  to  perform. 

The  averment  is  further  faulty  in  that  it  sets  up  a 
contract  of  a  municipal  corporation  to  pay  interest  for 
money  advanced  by  others  to  the  holders  of  its  out- 
standing, noninterest-bearing  obligations.  Such  a  con- 
tract as  that  cannot  lawfully  be  made.  Hardin  County 
V.  McFarlan,  82  111.  141 ;  Locke  v.  Davison,  111  HI.  19. 
In  the  case  of  Jackson  County  v.  Rendleman,  100  lU. 
379,  the  Supreme  Court  sustained  a  contract  for  the 
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payment  of  interest  for  the  reason  that  a  contract 
which  the  interest-bearing  warrants  were  issued  to 
liquidate  bore  interest. 

That  averment  is  further  insufficient  to  show  a  legal 
obligation  because  it  sets  up  a  verbal  contract  with  a 
municipal  corporation  and  does  not  show  who  talked 
for  the  corporation,  or  that  whoever  it  was  had  any 
authority  whatever  so  to  do,  or  that  his  acts  were  ever 
legally  ratified.  See  citation  from  35  Cyc.  958,  already 
quoted. 

That  it  was  a  verbal  contract  that  is  referred  to  in 
the  second  and  third  special  counts  is  shown  by  the 
counts  themselves,  for  it  is  not  averred  that  it  was  in 
writing,  neither  is  any  copy  of  any  written  contract 
filed  with  the  declaration.  Under  the  rule  that  all 
pleadings  must  be  taken  most  strongly  against  the 
pleader,  it  must  be  presumed  that  the  contract  is  an 
oral  one.  More  than  that,  during  the  trial  of  the  case 
on  the  common  counts  and  general  issue,  it  was  stipu- 
lated that  there  was  no  written  contract  and  that  there 
was  no  record  of  any  oral  one  or  of  any  action  of  the 
board  in  relation  to  any  contract,  oral  or  written. 
Neither  is  there  any  averment  in  any  of  the  counts 
that  the  board  ever  in  fact  held  a  meeting  at  which 
any  action  in  relation  to  making  the  contract  averred 
was  taken  or  considered,  or  any  authority  given  to  any 
one  to  enter  any  such  contract  or  at  which  any  such 
contract  was  ever  ratified. 

Clearly  no  legal  liability  was  averred  in  either  of 
the  three  special  counts  mentioned. 

At  the  trial  an  offer  to  prove  certain  things  was 
made  by  appellant  and  was  objected  to  by  appellee  and 
the  objection  was  sustained.  Among  the  things  which 
appellant  then  offered  to  prove,  and  now  claims  it 
should  have  been  allowed  to  prove,  is  the  following : 

* '  The  plaintiff  now  offers  to  prove  that  in  the  month 
of  January,  1915,  the  defendant  had  no  moneys  in  its 
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treasury  with  which  to  pay  its  teachers  for  services; 
that  it  entered  into  an  agreement  prior  to  that  time 
with  the  National  havk  of  Decatur  to  advance  moneys 
4  to  pay  orders  issued  by  the  defendant  to  its  teachers 
for  services  rendered  in  the  school  for  the  wages ;  that 
the  defendant  did  issue  the  order  described  in  the  dec- 
laration in  this  case,  and  that  the  plaintiff  advanced 
the  money  to  take  up  the  order  by  its  agreement  with 
the  defendant;  that  the  defendant  prior  to  that  time 
agreed  with  the  plaintiff  to  pay  interest  to  the  plaintiff 
on  the  moneys  advanced  by  it  from  time  to  time  to  pay 
its  teachers,  and  at  such  times  as  the  defendant  had 
no  moneys  in  the  treasury  with  which  to  pay  its  teach- 
ers. '  * 

The  objection  to  the  offer  was  properly  sustained. 
The  offer  does  not  show  how  or  by  whom  the  proof  of- 
fered was  to  be  made.  It  does  not  show  how,  when  or 
by  whom  the  *  *  agreement  was  made. ' '  That  it  was  not 
in  writing  appeared  from  the  stipulation  before  re- 
ferred to.  It  is  not  stated  in  the  offer  who  the  agent, 
committee  or  officer  was  who  acted  for  the  district  in 
the  making  of  the  *  *  agreement. ' '  There  is  no  offer  to 
prove  that  at  any  meeting  of  the  board  of  education  at 
any  time,  any  one  was  authorized  to  make  a  contract 
with  appellant  about  anything,  or  that  the  subject  of  a 
contract  with  appellant  concerning  the  taking  up  of 
teachers'  salary  orders  was  ever  spoken  of  or  consid- 
ered in  any  meeting  of  the  board.  Conceding  for  the 
moment  that  an  oral  agreement  made  by  some  one 
acting  for  appellee  would  be  binding  if  he  had  been 
properly  authorized  to  make  it,  that  authority  would 
necessarily  come  from  an  action  of  the  board  at  a  regu- 
lar or  called  meeting  at  which  all  the  members  were 
present  or  had  an  opportunity  to  be  present.  If  such  a 
meeting  was  had  and  such  authority  was  given,  then 
oral  proof  of  what  was  there  done  would  likely  be  ad- 
missible in  evidence  after  it  was  shown  that  no  record 
of  such  a  meeting  existed.  Vermilion  County  v.  Knight, 
2  HI.  97;  Franklin  County  v.  Layman,  145  HI.  138; 

Vol.  ccv  s 
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Smith  v.  Village  of  Sidell,  205  111.  App.  66. 

School  Directors  v.  Kimmel,  31  HI.  App.  537 ;  Bartlett 
V.  Board  of  Education,  59  HI.  364 ;  School  District  v. 
Clark,  90  Mich.  435. 

The  offer  is  loose  and  uncertain  and  abounds  in  con- 
clusions. It  should  have  been  a  statement  of  the  facts 
appellant  proposed  to  prove  by  which  the  conclusions 
reached  by  it  would  be  established. 

Other  defects  in  the  offer  might  be  mentioned,  but 
it  is  not  necessary. 

What  has  been  said  disposes  of  all  the  questions  ar- 
gued. The  conclusions  reached  by  the  Circuit  Cpurt 
were  undoubtedly  correct,  and  its  judgment  is  affirmed. 

Judgment  affirmed. 


Charles   T.   Smith,   Appellee,   t.   Tillage   of   SIdell, 

Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
Augustus  A.  Pabtlow,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Charles  T.  Smith,  plaintiff,  against  the 
Village  of  Sidell,  a  municipal  corporation,  defendant, 
to  recover  damages  for  personal  injuries  sustained  in 
a  collision  between  an  automobile  driven  by  plaintiff 
and  a  rope  stretched  across  one  of  defendant's  streets 
by  its  authorities  to  keep  off  travel  while  oil  placed 
therebn  for  improvement  of  the  road  was  fresh.  From 
a  judgment  for  plaintiff  for  one  hundred  dollars,  de- 
fendant appeals. 
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BridweU  v.  Utt,  206  IIL  App.  67. 

E.  AtjiAn  Stephens,  for  appellant. 

LiKDLBTy  Penwell  &  Liin>LEY  and  Swallow  &  Book- 
WALTBBy  for  appellee. 

Mb.  Justice  Gbaves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

MuHiciPAL  ooBPOBATions,  |  1107* — What  are  qUettionM  t<»r  fury 
in  actum  for '  injuries  received  ly  colliding  toith  rope  itretched 
across  street.  In  an  action  against  a  city  to  recover  damages  for 
personal  injuries  sustained  by  plaintllTs  automobile  running  into 
a  rope  stretched  by  defendant  across  one  of  defendant's  streets  to 
keep  off  travel  while  oil  placed  thereon  for  improvement  of  such 
street  was  fresh,  the  amount  of  the  injury*  whether  same  was  due 
to  defendant's  negligence  to  properly  warn  the  traveling  public  by 
lights  or  otherwise  of  the  obstruction  or  was  due  to  plaintiff's  negli- 
gence in  driving  into  the  rope,  held  to  be  questions  for  the  Jury. 


Qeorge    P.    Brldwell^    Appellee,    t.    John    W.    Utt, 

Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Macoupin  county;  the  Hon. 
AirDBKW  J.  DiraeAN,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.    Reversed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  George  P.  BridweU,  plaintiflF,  against 
John  W.  Utt,  defendant,  to  recover  for  certain  gro- 
ceries sold  to  defendant's  brother  on  defendant's 
credit.  From  a  judgment  for  plaintiff  for  $275.23,  de- 
fendant appeals. 

•flee  miBols  NotM  IM«Ml»  T«ls.  XI  im  XT,  and  Cvmolatlv*  iloArterlj,  wme 
teple  and  Mettoa  Bvmber. 
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Edwabd  C.  Knotts,  for  appellant. 

Thomas  K.  Binakeb  and  Thomas  Binaker,  for  ap- 
pellee. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  GuABANTT — when  evidence  tends  to  show  belief  of  creditor 
thcU  obligation  wm  originally  that  of  person  other  than  defendant. 
In  an  action  to  recover  for  certain  goods  sold  to  defendant's  brother 
on  defendant's  credit,  the  fact  that  after  defendant  made  the  state- 
ments on  which  plaintiff  relied  the  goods  were  delivered  and  charged 
by  plaintiff  to  defendant's  brother,  held  tjo  tend  to  establish  that 
plaintiff  regarded  the  obligation  to  pay  for  the  goods  was  originally 
only  that  of  defendant's  brother. 

2.  Guaranty — what  is  evidence  that  credit  was  given  io  third 
person  only.  In  an  action  to  recover  for  goods  sold  to  defendant's 
brother  on  defendant's  credit,  the  fact  that,  after  the  account  for 
the  goods  charged  to  defendant's  brother  had  been  running  for 
some  time  and  become  of  some  little  moment,  plaintiff  took  from 
defendant's  brother  his  notes  and  a  chattel  mortgage  and  credited 
the  account  a  certain  amount,  and  also  allowed  him  to  sell  part  of 
the  mortgaged  property,  and  sought  to  enforce  his  lien  against 
another  part,  and  the  fact  that  defendant  never  paid  anything  on 
the  account,  held  to  be  very  persuasive  evidence  that  credit,  was 
given  to  defendant's  brother  and  not  to  defendant. 

3.  Frauds,  Statute  of,  |  2* — what  is  test  (m  to  whether  promise 
is  original  or  collateral.  In  determining  whether  a  promise  is  orig- 
inal or  collateral  the  test  is  whether  the  credit  is  given  to  the  person 
sought  to  be  charged  or  to  some  one  else. 

4.  Guaranty — when  evidence  sufficient  to  show  giving  of  credH 
to  third  person.  Evidence  held  sufficient  to  show  credit  was  given 
to  defendant's  brother  on  a  sale  of  certain  goods  to  the  brother,  in 
an  action  to  recover  for  such  goods  claimed  to  have  been  sold  on 
defendant's  credit 

6.  Frauds,  Statute  of,  |  14* — when  promise  to  pay  for  goods 
sold  on  credit  to  third  person  not  binding.  In  an  action  to  recover 
for  goods  sold  to  defendant's  brother  claimed  to  have  been  sold  on 
the  credit  of  defendant  based  upon  certain  alleged  statements  by 
defendant,  held  that  even  if  such  promises  were  made  by  defendant 
no  liability  was  thereby  created  on  defendant  to  pay  the  blU  because 
of  the  provisions  of  the  Statute  of  Frauds. 

•Sm  Ullnotii  Notes  DIffett,  Vols.  XI  to  XV,  and  Ciimiil«tlve  Qoarterlj. 
topic  and  section  nnmbcr. 
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Ell  R.  Wagler  and  Noak  Wagler,  trading  as  Wagler 
Brothers,  Appellants,  t.  James  A.  Norris,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  flrom  the  Circuit  Court  of  Tazewell  county;  the  Hon. 
John  li.  Niehaub,  Judge,  presiding.  Heard  in  this  court  at  the 
Octob^  term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Eli  R.  Wagler  and  Noah  Wagler,  trading 
as  Wagler  Brothers,  plaintiffs,  against  James  A.  Nor- 
ris,  defendant,  to  recover  commissions  claimed  to  have 
been  earned  by  the  plaintiffs  for  selling  certain  real 
estate  for  defendant.  From  a  jndgment  for  defend- 
ant, plaintiffs  appeaL 

WiLKiKs  &  Bbboheb,  for  appellants. 

William  A.  PoTTd,  for  appellee. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
conrt 

Abstract  of  the  Decision. 

1.  Bbokkbs,  I  88*^ — when  evidence  sujBUcient  to  iustain  verdict 
for  defendant  in  action  for  commisaiona.  Evidence  held  sufficient 
to  sustain  a  verdict  for  the  defendant,  in  an  action  to  recover  com- 
missions claimed  on  a  sale  of  defendant's  real  estate. 

2.  Tbial,  I  78* — when  evidence  is  not  proper  in  reJnittah  In  an 
action  to  recover  commissions  claimed  on  a  sale  of  real  estate, 
where  one  of  the  plaintiffs  testified  in  chief  to  a  certain  conversa- 
tion between  him  and  defendant,  and  the  defendant  testified  that 
he  had  not  met  the  witness  at  the  time  and  place  testified 'to  by  the 
latter,  the  testimony  of  another  witness  offered  by  the  plaintiffs  in 
rebuttal  that  he  saw  the  former  witness  and  defendant  at  said 

•8e6  mimits  Notes  DIsett,  YoU.  XI  to  XV,  and  OvaolaUye  QuarUrlj, 
tople  and  leetlMi  munber. 
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time  and  place,  held  to  be  competent  in  chief  but  properly  excluded 
in  rebuttal. 

3.  Appeal  and  ebbob,  |  1565^ — when  modification  of  instruction 
not  prejudicial  efror.  In  an  action  to  recover  commlsalonB  claimed 
on  a  Bale  of  real  estate,  modification  of  an  instruction  offered  by 
plaintiffs  by  adding  the  words  "and  sale"  after  the  word  "purchaser" 
in  the  clause  "and  that  their  services  were  instrumental  in  securing 
a  purchaser  and  sale,"  held  to  be  Insignificant  and  not  prejudicial. 

4.  Appeal  and  ebbob,  |  1526^ — when  instructions  not  reversihly 
erroneous.  Instructions,  even  if  wrong,  held  not  reversihly  errone- 
ous where  the  verdict  and  judgment  thoroughly  comported  with 
the  manifest  justice  of  the  case. 


Mnflkegon  Tool  &  Stamping  Company,  Appellee^  t« 
AUitli-Prouty  Company,  Appellant. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
Augustus  A.  Pabtlow,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.    Affirmed.     Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Muskegon  Tool  &  Stamping  Company, 
plaintiff,  against  Allith-Prouty  Company,  defendant, 
to  recover  on  a  sale  by  plaintiff  to  defendant  of  cer- 
tain dies.  From  a  judgment  for  plaintiff,  defendant 
appeals. 

J.  B.  Mann  and  0.  D.  Mann,  for  appellant. 

LiNDLBY,  Pbnwell  &  LiNDLBY,  f Or  appellee ;  Walter 
C.  LiNDLBY,  of  counsel. 

Mr.  Jtjstiob  Gbaves  delivered  the  opinion  of  the 
court. 

*8«e  nilnoifl  Notes  IMffefft,  Vols.  XI  to  XT,  Mid  OvanlattTo  Qoaiiorijr,  mhb« 
topic  and  Mctloa  arnnber. 
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Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  804* — when  u^eight  of  evidence  ivill  not  be 
determined.  Where  certain  dies  introduced  in  evidence  were  not 
made  part  of  the  bill  of  exceptions,  held  that  the  weight  of  the  evi- 
dence could  not  be  determined  on  review. 

2.  Appeal  and  lbbob,  §  1303*— HoTten  presumed  that  evidence  toaa 
sufficient  to  support  judgment.  When  all  of  the  evidence  is  not 
contained  in  a  bill  of  exceptions,  it  will  be  presumed  in  support  of 
a  Judgment  that  there  was  all  the  evidence  necessary  to  justify 
the  one  rendered. 

8.  Sales,  {  326* — t€hen  expert  evidence  of  commercial  market- 
abiUtv  of  article  manufactured  with  dies  inadmissible.  Where  the 
defense  to  an  action  based  upon  a  sale.hy  plaintiff  to  defendant  of 
certain  dies  raised  the  question  whether  the  dies  were  fit  fdr  the 
use  for  which  they  were  purchased,  namely,  to  make  a  certain 
hinge,  a  question  asked  of  a  witness  as  a  mechanical  expert  whether 
the  dies  would  produce  the  hinges  so  the  hinges  could  be  "com- 
mercially marketable,"  held  to  be  improper,  as  the  commercial  mar- 
ketability of  the  hinges  was  not  involved  in  the  case  and  as  the 
question  was  answered  in  the  negative  and  the  answer  remained 
in  the  record. 

4.  Tbial,  §  58* — when  objection  to  question  already  answered 
properly  sustained.  Where  a  witness,  after  he  had  stated  that  he 
did  not  know  what  day  a  certain  party  was  coming  to  a  certain 
place,  was  asked  the  question:  "Tou  knew  he  was  coming,  and 
didn't  you  have  word  he  was  coming  that  day?"  held  that  an  ob- 
jection to  such  question  was  properly  sustained,  as,  if  pertinent, 
it  had  been  answered  and  there  was  no  occasion  to  clog  the  record 
with  a  repetition. 

•See  lllinoU  Notes  Dlcesl,  Tola.  XI  im  XT,  mnd  Ciimiil«tiT«  ilnartorljr,  mum 
tvpie  mnd  lectUiii  Bvmber. 
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Peter  Brethorst,  Appellee,  v.  0.  H.  Wylie,  State's -At- 
torney of  Ford  County,  Illinois,  Appellant. 

1.  Quo  WABBANTO,  %  26* — wJiat  %8  discretion  of  State's  Attorney 
as  to  presenting  petition.  Where  only  public  rights  are  ii^TOlved, 
the  State's  Attorney  has  an  arbitrary  discretion  as  to  presenting 
or  refusing  to  present  a  petition  for  quo  warranto. 

2.  Quo  WARRANTO — What  are  requisites  of  affidavit  where  pri- 
vate rights  involved.  Where  private  rights  are  partly  or  solely 
involved  in  a  petition  for  quo  warranto,  the  affidavit  in  support  of 
such  petition  must  be  made  on  knowledge  and  not  on  information 
and  belief,  and  must  be  full,  complete  and  positive,  and  so  drawn 
that  perjury  may  be  assigned  thereon  if  its  statements  be  untrue. 

3.  Quo  WARRANTO — When  affidavit  in  support  of  petition  for  quo 
warranto  insufficient.  A  notary's  certificate  that  an  affiant  "being 
first  duly  sworn  upon  his  oath,  deposes  and  says  that  he  has  heard 
read  the  above  affidavit  and  knows  the  contents  thereof  and  that  the 
matters  and  facts  therein  contained  are  true  except  as  to  those 
matters  and  things  stated  on,  his  information  and  belief  and  as 
to  those  he  believes  them  to  be  true,"  held  to  be  insufficient  to  sus- 
tain a  petition  for  quo  warranto,  as  no  one  could  tell  what  is  stated 
on  information  and  belief  and  what  on  the  affiant's  own  knowledge, 
and  as  perjury  could  not  be  assigned  on  the  affidavit,  if  untrue. 

4.  Quo  WARRANTO — When  affidavit  in  support  of  petition  for  quo 
warranto  sufficient.  Wlhere  a  notary's  certificate  that  an  affiant  had, 
on  being  duly  sworn,  stated  on  oath  that  he  had  heard  read  the 
affidavit  and  knew  the  contents  thereof  and  that  the  matters  and 
facts  therein  contained  were  true  "except  as  to  those  matters  and 
things  therein  stated  to  be  on  information  and  belief,"  etc.,  held 
that  it  was  sufficient  to  sustain  a  petition  for  quo  warranto,  as  by 
reference  to  the  body  of  the  affidavit  the  things  so  stated  could  have 
been  easily  ascertained. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon.  Thomas 
M.  Harris,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  and  remanded  with  directions.  Opinion  filed 
April  16,  1917. 

Kerb  &  Lindley,  for  appellant. 
Schneider  &  Schneider,  for  appellee. 

•Bee  nilnoifl  Notes  Dl««Bt.  Vols.  XI  to  XV.  and  Ciimal»tiT«  Qowrterlj, 
t49io  and  section  number. 
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Mb.  Justice  Gbavbs  delivered  the  opinion  of  the 
court. 

Appellant  prepared  what  purported  to  be  a  petition 
to  the  Circuit  Court  of  Ford  county  for  leave  to  file  an 
information  in  the  nature  of  quo  warranto,  for  the  pur- 
pose of  challenging  the  legality  of  a  pretended  election 
of  a  board  of  education  in  and  for  a  pretended  high 
school  district  known  as  the  Sibley  High  School  Dis- 
trict, and  for  the  further  purpose  of  challenging  the 
validity  of  the  organization  of  the  said  pretended  high 
school  district  and  presented  the  same  to  appellant  as 
State's  Attorney  of  the  said  county  of  Ford  and  re- 
quested him  to  sign  the  same  and  to  present  the  same 
to  one  of  the  judges  of  the  Circuit  Court  of  the  district 
including  the  said  county  of  Ford.  That  petition  was 
accompanied  by  a  purported  affidavit  of  appellee  in 
this  case  setting  out  various  f».laimed  defects  in  the  at- 
tempted organization  of  said  pretended  district  and  in 
the  said  pretended  election  of  a  board  of  education. 
A  paper  in  form  an  information  in  the  nature  of  quo 
warranto  was  presented  to  appellant  with  said  infor- 
mation. Appellant  refused  to  sign  and  present  to  a 
judge  of  the  Circuit  Court  the  petition  for  leave  to  file 
the  information,  and  appellee  procured  a  writ  of  man- 
damus to  issue,  commanding  appellant  to 
"receive  said  affidavit  in  support  of  petition  of  quo 
warranto  aforesaid,  that  he  sign  the  said  petition  for 
information  in  said  cause  as  State's  Attorney  of  Ford 
county,  Illinois,  and  present  the  same  to  one  of  the 
judges  of  the  11th  Judicial  District,  asking  leave  of 
said  Judge  to  file  an  information  in  the  nature  of  quo 
warranto  against  the  said  A.  J.  Casner,  H.  C.  Zander, 
Edward  Rudolph,  Frank  Elliott,  W.  E.  Liddly, 
Thomas  Christenson  and  P.  J.  Leenerman,  and  that 
he,  the  said  0.  H.  Wylie,  State's  Attorney,  as  afore- 
said, be  ordered  and  commanded  to  do  any  and  all  acts 
in  the  premises,  which  unto  law  may  appertain  and  as 
may  be  his  duty  as  such  State 's  Attorney  in  and  about 
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the  securing  leave  from  one  of  the  Judges  of  the  11th 
Judicial  District  to  file  an  information  in  the  nature 
of  a  quo  warranto  as  aforesaid.^' 

Since  this  case  was  taken  by  this  court  the  Supreme 
Court  in  People  v.  Weis,  275  HI.  581,  has  held  the  en- 
tire act  under  which  it  was  attempted  to  organize  the 
school  district  in  question  to  be  void  and  of  no  effect. 

Numerous  reasons  are  urged  by  appellant  why  the 
judgment  of  the  Circuit  Court  awarding  the  writ  of 
mandamus  is  erroneous. 

He  first  contends  that  admitting  everything  to  be 
true  that  is  stated  in  the  so-called  affidavit  presented 
with  the  petition,  still  the  petitioners  have  failed  to 
show  that  they  are  legally  entitled  to  the  relief  sought 
by  reason  of  any  private  right  which  they  are  seeking 
to  protect,  and  that  in  all  cases  where  purely  public 
rights  are  involved  he,  as  a  public  officer,  has  an  arbi- 
trary discretion  whether  or  not  to  present  to  the  court 
such  a  petition. 

In  the  view  we  take  of  this  case,  it  is  unimportant  to 
determine  whether  the  supposed  facts  relied  on  dis- 
close a  private  right  of  petitioners  to  be  enforced  or 
whether  the  matters  referred  to  relate  to  purely  pub- 
lic rights,  for  in  either  evetit  the  action  of  appellant  in 
refusing  to  sign  and  file  the  petition  in  question  was 
warranted. 

In  People  v.  Healy,  230  111.  280,  the  Supreme  Court 
said: 

**By  the  common  law  the  information  in  the  nature 
of  quo  warranto  was  solely  a  prerogative  remedy.  No 
suit  was  ever  prosecuted  by  that  remedy  at  the  in- 
stance of  a  private  person,  or  for  the  assertion  of  a 
private  right.  It  was  used  only  where  a  wrong  had 
been  done,  or  was  alleged  to  have  been  done,  to  the 
king,  and  it  was  therefore  the  rule  that  only  the  king, 
or  his  representative,  should  determine  whether  a  suit 
should  be  brought  to  enforce  the  right  of  the  king. 
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**The  discretion  possessed  by  the  Attorney  General 
at  the  common  law  is  no  doubt  possessed  by  the  Attor- 
ney General  or  State 's  Attorney  in  all  cases  which  are, 
in  fact,  prosecutions  on  the  part  of  the  people  and 
which  involve  no  individual  grievance  of  the  relator. 
•  •  *  In  cases,  however,  where  the  proposed  relator 
has  an  individual  and  personal  right,  distinct  from  the 
right,  if  any,  of  the  public,  which  is  enforceable  by  a 
proceeding  in  quo  warranto,  and  where  he  presents  to 
the  State's  Attorney  a  proper  petition  for  his  signa- 
ture with  evidence  of  the  facts  necessary  to  establish 
the  right,  it  is  the  duty  of  that  oflScer  to  apply  for 
leave  to  file  an  information  in  the  nature  of  a  quo  war- 
ranto, and  if  he  refuses  when  the  matter  is  properly 
preiynted  to  him,  he  may  be  compelled  by  mandamus 
to  sign  and  file  the  petition  for  leave. 

**The  practice  which  may  be  followed  by  one  who 
desires  to  become  relator  is  to  present  to  the  State's 
Attorney  a  petition  addressed  to  the  court,  or  to  the 
judge  thereof  in  vacation,  for  leave  to  file  an  informa- 
tion in  the  nature  of  a  quo  warranto,  which  petition 
should  be  so  drawn  as  to  be  ready  for  filing  when  the 
signature  of  the  State's  Attorney  is  thereto  attached. 
As  was  suggested  in  Cain  v.  Brown,  supra  (111  Mich. 
657),  the  «&davit  or  aflSdavits  accompanying  the  peti- 
tion must  be  full  and  positive  and  must  be  made  by  a 
person  or  persons  knowing  the  facts,  and  be  drawn  in 
such  a  manner  as  that  perjury  may  be  assigned  there- 
on if  any  material  allegation  contained  therein  is  false. 
The  affidavit  or  affidavits  accompanying  the  petition, 
after  being  inspected  by  the  State's  Attorney,  should, 
in  case  he  sign  the  petition,  be  presented  with  it  for 
consideration  by  the  court,  or  judge  thereof,  in  deter- 
mining whether  to  grant  the  leave  asked." 

It  follows  that  where  only  public  rights  are  involved 
the  State's  Attorney  is  clothed  with  an  arbitrary  dis- 
cretion to  present  or  refuse  to  present  a  petition  of 
this  character,  and  that  when  private  rights  are  also, 
or  only,  involved  then  the  affidavits  presented  with  the 
petition  must  be  made  on  knowledge  and  not  on  inf or- 
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mation  and  belief,  must  be  full,  complete  and  positive 
and  so  drawn  that  perjury  can  be  assigned  on  them  if 
found  to  be  untrue.  That  leaves  but  one  question  to 
determine  and  that  is  whether  the  affidavit  presented 
with  the  petition  is  sufficient  to  fill  the  requirements  of 
the  law. 

There  are  at  least  two  reasons  why  it  is  fatally  de- 
fective., It  does  not  purport  to  be  made  by  a  person 
who  knows  the  facts,  neither  is  it  drafted  in  such  a 
manner  that  it  can  be  determined  from  it  what  part  of 
it,  if  any,  is  intended  to  be  on  knowledge  and  what  part 
is  on  information  and  belief,  or  that  perjury  could  be 
assigned  thereon.  What  the  notary  certifies  was 
sworn  to  is  as  follows : 
'*  State  of  Illinois  i 
**  County  of  FordJ '^' 

**  Peter  Brethorst,  being  first  duly  sworn  upon  his 
oath,  deposes  and  says  that  he  has  heard  read  the 
above  affidavit  and  knows  the  contents  thereof  and  that 
the  matters  and  facts  therein  contained  are  true  except 
as  to  those  matters  and  things  stated  on  his  informa- 
tion and  belief  and  as  to  those  he  believes  them  to  be 
true. ' ' 

It  has  been  repeatedly  held  in  this  State  that  affi- 
davits in  substance  the  same  as  the  foregoing  were 
insufficient  because  no  one  can  tell  from  them  what  is 
stated  on  the  affiant's  own  knowledge  and  what  is  stated 
on  information  and  belief.  If  that  part  of  the  affi- 
davit had  been  ***  *  *  except  as  to  those  matters 
and  things  therein  stated  to  be  on  information  and  be- 
lief •  •  •>>  etc.,  then  by  referring  to  the  body  of 
the  affidavit  the  things  so  stated  could  have  been  easily 
ascertained,  but  from  the  language  employed  in  this 
affidavit  no  one  except  the  affiant  can  tell  which  mat- 
ters were  stated  from  the  personal  knowledge  of  the 
affiant  and  which  upon  information  and  belief.  On 
such  an  affidavit  perjury  could  not  be  assigned.  Chris- 
tian Hospital  V.  People,  223  111.  244;  Graharski  v. 
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Stankoivicz,  179  HI.  App.  45 ;  Von  der  Leek  v.  Baldwin 
County  Colonization  Co.,  178  111.  App.  93;  Schroth  v. 
Siegfried,  162  HI.  App.  595. 

Infitead  of  this  record  disclosing  a  dear  right  in  the 
petitioner  to  have  the  relief  sought,  it  shows  a  clear 
right  in  appellant  to  refuse  to  present  to  the  court  the 
petition  for  leave  to  file  an  information  in  the  nature 
of  quo  warranto. 

The  order  of  the  Circuit  Court  is  reversed  and  the 
cause  is  remanded  to  that  court  with  directions  to  denv 
the  writ  of  mandamus. 

Reversed  and  remanded  with  directions. 


Adolph  Seott  Gorden,  Appellant,  y.  Thomas  J.  Gorden 

and  John  M.  Gorden,  Appellees. 

1.  Affbal  and  error,  I  123* — when  freehold  involved.  When  a 
will  dlBposes  of  the  fee  of  the  testator's  real  estate,  an  appeal  from 
an  order  of  the  Circuit  Ck)urt  refusing  probate  and  dismissing  the 
petition  lies  to  the  Supreme  Court  upon  the  ground  that  a  freehold 
iB  involved. 

2.  Wnxs,  I  146* — when  order  admitting  will  to  probate  net  aside. 
Where  a  certain  will  disposing  of  the  testator's  real  estate  was  pro- 
bated without  notice  to  a  certain  party  claiming  to  be  the  testator's 
only  son  and  heir,  held,  on  petition  by  such  party  to  set  aside  such 
probate,  that  if  petitioner  was  the  son  of  the  testator  the  order 
admitting  the  will  to  probate  must  be  set  aside  for  want  of  Juris- 
diction in  the  court  that  entered  the  order. 

3.  Appeal  and  error,  §  123*— io?ien  freehold  involved,  A  petition 
by  one  claiming  to  be  the  only  son  and  heir  of  a  testator  to  set 
aside  the  probate  of  the  testator's  will  disposing  of  the  testator's 
real  estate  involves  a  freehold,  and  the  Appellate  Court  is  without 
Jurisdiction  to  review  an  order  dismissing  such  petition. 

Appeal  Arom  the  Circuit  Court  of  Christian  county;  the  Hon.  Wil- 
liam B.  Wright,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1917.  "rransferred  to  Supreme  Court.  Opinion  filed 
May  1,  1917. 

•8m  nilBols  NotM  DiTMt,  Yell.  XI  to  XV.  and  Cttiinil«ttT«  Qvartorly, 
t«p|0  wmA  feetloii  nioiber. 
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W.  B.  MgBbide,  Frxjmbebg  &  Bussell  and  Bbown- 
RiGG  &  Mason,  for  appellant. 

J.  E.  HooAN,  S.  S.  Clapfeb  and  Geobgb  T.  Wallacb, 
for  appellees. 

Pbb  Cubiam.  This  is  an  appeal  by  Adolph  Scott 
Gorden  from  a  judgment  of  the  Circuit  Court  of  Chris- 
tian county  denying  and  dismissing  a  petition  filed  by 
him  to  set  aside  the  probate  of  the  will  of  Randall  B. 
Gorden,  deceased.  The  case  was  heard  by  the  Circuit 
Court  on  appeal  by  the  petitioner  from  an  order  of  the 
County  Court  of  Christian  county  denying  his  petition. 
The  appellees  have  made  a  motion  to  transfer  the 
cause  to  the  Supreme  Court  on  the  ground  that  a  free- 
hold is  involved  and  therefore  this  court  has  no  juris- 
diction. 

The  petition  alleges,  among  other  grounds  for  set- 
ting aside  the  probate  of  the  will  of  Bandall  R.  Gor- 
den, that  the  petitioner  is  the  only  son  and  heir  of 
Bandall  B.  Gorden  and  that  he  received  no  notice  of  the 
probate  of  the  will.  The  answer  filed  on  behalf  of 
the  executors  admits  that  no  notice  was  given  to  the 
petitioner  and  denies  that  the  petitioner  i^  a  son  of 
the  deceased  testator.  The  will  devises  certain  real 
estate  in  fee  to  Thomas  J.  Gorden,  a  brother  of  the 
testator,  and  certain  other  real  estate  in  fee  to  John 
M.  Gorden,  another  brother. 

When  a  will  disposes  of  the  fee  of  the  testator's  real 
estate,  an  appeal  from  an  order  of  the  Circuit  Court 
refusing  probate  and  dismissing  the  petition  lies  to  the 
Supreme  Court  upon  the  grouhd  that  a  freehold  is  in- 
volved. More  V.  More,  191  111.  97 ;  Senn  v.  Gruendling, 
218  HI  458.  Section  21  of  chapter  148  of  the  Statute 
(J.  &  A.  II  11563)  requires  that  a  petition  for  the  pro- 
bate of  a  will  shall  be  verified  and  shall  state  the  names 
of  all  the  heirs  at  law  and  legatees  with  the  place  of 
residence  of  each,  when  known,  and  when  unknown  the 
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petition  shall  so  state,  and  that  the  clerk  shall  mail 
notice  to  the  parties  where  residence  is  known  not  less 
than  twenty  days  prior  to  the  hearing  on  the  petition, 
and  in  certain  cases  the  notice  shall  he  pnhlished. 

In  Mosser  v.  Flake,  258  HI.  233,  it  was  held  that  if 
a  party  entitled  to  notice  of  a  proceeding  to  prohate  a 
will  receives  no  notice  and  does  not  appear  or  waive 
notice,  the  court  is  without  jurisdiction  to  enter  an 
order  admitting  the  will  to  prohate,  and  Such  order 
will  he  set  aside  and  declared  of  no  eflFect  when  the 
want  of  jurisdiction  is  called  to  the  attention  of  the 
court.  In  that  case  a  will  disposing  of  real  estate  had 
been  admitted  to  probate  without  notice  to  a  legatee 
named  in  the  will,  whose  interest  was  revoked  by  a 
codicil.  Subsequently  one  of  the  executors  filed  a  peti- 
tion in  the  County  Court  to  set  aside  the  order  ainit- 
ting  the  instrument  to  probate  on  the  ground  that  no 
notice  of  the  proceeding  for  probate  had  been  given  to 
such  legatee,  and  the  legatee  had  neither  appeared  nor 
waived  notice.  The  County  Court  denied  the  petition. 
On  appeal  to  the  Circuit  Court  the  petition  was  again 
denied.  The  cause  was  then  appealed  to  the  Supreme 
Court,  which  held  that  the  County  and  Circuit  Courts 
erred  in  not  vacating  the  order  admitting  the  instru- 
ment to  probate  since  they  were  without  jurisdiction 
because  the  statutory  notice  had  not  been  given. 

If  petitioner  is  a  son  of  the  said  Bandall  E.  Gorden, 
then  the  order  admitting  the  alleged  will  to  probate 
must  be  set  aside  for  want  of  jurisdiction  in  the  court 
that  entered  the  order,  and  the  order  of  probate  being 
vacated  affects  the  title  to  the  real  estate  devised  to 
appellees.  A  freehold  is  involved  and  this  court  is 
without  jurisdiction  in  the  matter  and  the  cause  is 
transferred  to  the  Supreme  Court. 

Transferred  to  Supreme  Court. 
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A.  L.  Pulyer  and  J.  H,  KehlmaB,  trading  as  Pnlyer- 
Eoblman  Land  Ageiiey^  Appellees^  y.  Harry  Ains- 
worth,  Appellant. 

Oen.  No.  6,268.    (Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  Moline;  tlie  Hon.  Obobgb  O.  Dietz, 
Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1916.  Af* 
firmed.  Opinion  filed  February  10,  1917.  Rehearing  denied  April 
12,  1917. 

Statement  of  the  Case. 

Action  by  A.  L.  Pulver  and  J.  H.  Kohlman,  trading 
as  Pnlver-Kolilman  Land  Agency,  plaintiffs,  against 
Harry  Ainsworth,  defendant,  to  recover  commissions 
claimed  for  services  rendered  in  arranging  a  contract 
between  defendant  and  E.  and  G.  A.  Shallberg  to  trade 
and  exchange  certain  real  estate.  From  a  judgment 
for  plaintiflFs  for  nine  hundred  and  eighty  dollars,  de- 
fendant appeals. 

(80) 
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Geoboe  W.  Wood,  for  appellant. 

DiETz  &  SiNNETT,  for  appcllees. 

Mb.  Presiding  Justice  Nibhaus  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeislon, 

1.  Bboksrs,  I  93* — what  are  questions  for  jury  in  action  hy  mem- 
hers  of  real  estate  partnership  individually  for  commissions.  In 
an  action  by  two  plaintiffs  doing  business  as  a  real  estate  partner- 
ship agency  to  recover  commissions  claimed  for  arranging  a  con- 
tract between  the  defendant  and  others  for  the  exchange  of  defend- 
ant's real  estate,  the  questions  whether  there  was  a  misjoinder  of 
plaintiffs  and  whether  plaintiffs  were  acting  in  a  dual  capacity  as 
agents  for  both  parties  to  the  contract,  held  to  be  for  the  Jury. 

2.  Broksrs,  S  91* — when  evidence  sufficient  to  show  knowledge 
hy  owner  that  members  of  real  estate  partnership  were  acting  for 
both  parties.  Evidence  held  sufficient  to  sustain  the  finding  that 
plaintiffs  were  acting  as  a  partnership  In  the  transaction  sued  on 
and  that  defendant  knew  they  were  acting  both  for  him  and  for 
the  other  party  to  the  contract  Involved  in  such  transaction  for 
the  exchange  of  defendant's  real  estate.  In  an  action  to  recover 
commissions  claimed  on  account  of  such  transaction. 

3.  Appeal  and  error,  i  1525* — when  instruction  in  action  by 
brokers  for  commissions  for  exchange  of  real  estate  not  reversibly 
erroneous.  In  an  action  to  recover  commissions  claimed  for  secur- 
ing a  contract  for  the  exchange  of  defendant's  real  estate,  where 
plaintiffs  were  acting  for  both  parties  to  such  contract,  an  instruc- 
tion that  before  plaintiffs  could  recover  they  must  show  that  de- 
fendant had  knowledge  that  they  were  acting  for  and  were  to 
recover  commissions  from  both  parties,  held  to  be  erroneous  in 
omitting  the  necessary  requirement  also  that  defendant  had  agreed 
to  plaintiffs  so  acting  In  a  dual  capacity,  but  not  reversibly  errone- 
ous where  other  instructions  covered  the  point,  and  the  Jury  could 
not  have  been  misled. 

4.  Instructions,  S  154* — when  modification  proper.  Modification 
of  a  requested  instruction,  making  it  more  clear,  where  it  was 
vague  as  originally  drawn,  held  to  be  proper. 

•See  niinoifl  Note*  Digest,  Tola.  XI  to  XV,  mad  Cumulative  <|ii«rter]j,  Mune 
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Frank  E.  Furst,  Appellee,  y.  W.  T.  Bawlelgh  Hedleal 

Company  et  aL,  Appellants, 

Gen.  No.  6,130. 

1.  Appeal  Ainp  ebbob,  §  1733* — when  prior  deciHon  of  Appellate 
Court  is  conclusive  as  to  right  of  stockholder  to  examine  hooks  of 
corporation.  On  a  petition  by  a  stockholder  of  a  corporation  for 
mandamus  to  compel  the  corporation  and  its  officers  to  admit  peti- 
tioner to  its  principal  office  and  place  of  business  to  examine  its 
records  and  books  of  account,  where  the  defendants'  answer  set 
up  a  former  adjudication  wherein  an  order  was  entered  for  one 
complete  examination  by  petitioner  of  the  corporation's  financial 
aftairs,  held  that  a  demurrer  to  the  answer  was  properly  sustained, 
as  petitioner  had  by  such  examination  exhausted  his  rights  under 
such  order. 

2.  CoKPOBATioNB,  |  178* — whcn  improper  motives  of  stockholder 
are  not  har  to  right  of  inspection  of  hooks.  The  existence  of  im- 
proper motives  in  a  stockholder  of  a  corporation  seeking  mandamus 
to  compel  the  corporation  and  its  officers  to  admit  him  to  an  exam- 
ination of  its  records  and  books  of  account  is  no  bar  to  the  exercise 
of  his  rights  as  a  stockholder. 

3.  OoBPOBATioNS,  §  178* — What  records  and  hooks  stockholder  not 
permitted  to  examine.  On  petition  by  a  stockholder  in  a  medical 
company  for  mandamus  to  compel  the  company  and  its  officers  to 
allow  him  to  make  an  examination  of  its  records  and  books  of  ac- 
count, held  that  the  order  for  mandamus  should  except  from  its 
operation  the  report  register  of  salesmen,  the  correspondence  and 
contracts  with  salesmen,  and  the  formulas  and  secret  processes  of 
manufacturing  preparations  sold  by  the  company. 

4.  CoBPOBATioNS,  §  178* — whcn  stockholder  permitted  to  examine 
records  and  hooks.  An  order  for  mandamus  to  compel  a  corpora- 
tion and  its  officers  to  allow  a  stockholder  to  make  an  examination 
of  its  records  and  books  of  account  should  restrict  such  examina- 
tion to  business  hours. 

6.  CoBPORATioNS,  S  178* — whcn  right  of  stockholder  to  examine 
records  and  hooks  ceases.  An  order  for  mandamus  to  compel  a  cor- 
poration and  its  officers  to  allow  a  stockholder  to  make  an  examina- 
tion of  its  records  and  books  of  account  should  provide  that  it 
shall  cease  to  be  effective  whenever  the  stockholder  ceases  to  be  a 
stockholder  of  the  corporation. 


•See  niinolt  Notes  Digest,  VoU.  XI  to  XV,  and  Cnmnlatlve  Qoartorly. 
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Appeal  from  the  Circuit  Court  of  Stephenson  county;  the  Hon. 
BxoBAKD  8.  Fabband,  Judgo,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.  Affirmed  in  part,  reversed  in  part  and  remanded 
with  directions.  Opinion  filed  February  10,  1917.  Rehearing  denied 
April  12,  1917. 

B.  B.  Tiffany  and  0.  B.  Cbuikshank,  for  appel- 
lants. 

Louis  H.  Bubbell  and  Habold  D.  James,  for  ap- 
pellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

On  November  20,  1914,  Frank  E.  Furst  filed  in  the 
Circuit  Court  of  Stephenson  county  a  petition  against 
W.  T.  Bawleigh  Medical  Company  and  certain  of  its 
officers  for  a  mandamus  against  said  company  and 
said  officers,  commanding  them  to  admit  the  petitioner 
to  its  principal  office  and  place  of  business  at  Freeport 
at  all  reasonable  times  to  examine  the  records  and 
books  of  account  of  the  company,  his  alleged  right  to 
that  relief  being  based  on  the  fact  that  he  then  was 
and  since  August,  1905,  had  been  a  stockholder  therein. 
The  defendant  company  and  its  president  aid  treas- 
urer demurred  to  said  petition  and  that  demurrer  was 
overruled.  Jackson,  the  secretary  of  said  company, 
answered  the  petition  and  the  petitioner  demurred 
thereto  and  that  demurrer  was  sustained.  The  other 
defendants  refused  to  plead  further  and  the  defend- 
ants who  had  demurred  to  the  petition  elected  to 
stand  by  their  demurrers,  and  Jackson  elected  to  abide 
by  his  answer.  A  peremptory  writ  of  mandamus  was 
ordered,  commanding  the  defendants  to  admit  the  peti- 
tioner in  person  or  by  his  attorney  to  the  principal 
office  or  place  of  business  of  the  company  in  Freeport 
at  all  reasonable  times  and  to  make  examinations  of 
the  records  and  books  of  account  of  said  company  and 
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to  give  said  petitioner  or  his  attorney  access  to  the 
records  and  books  of  account  of  the  company.  This  is 
an  appeal  from  that  order.  The  answer  of  Jackson 
set  up  at  great  length  that  Furst  was  a  rival  in  busi- 
ness and  was  using  the  information  obtained  from  the 
company's  books  to  steal  its  methods  and  its  salesmen 
and  its  customers,  and  also  said  answer  pleaded  the 
proceedings  set  out  by  us  in  Furst  v.  Rawleigh,  154  HI. 
App.  522,  as  a  prior  adjudication.  We  held  that  the 
facts  set  up  in  said  answer  did  constitute  a  former  ad- 
judication and  that  the  demurrer  to  the  answer  of 
Jackson  should  have  been  overruled,  and  we  reversed 
and  remanded  the  cause.  Thereafter  we  granted  a 
rehearing  to  re-examine  the  question  of  former  ad- 
judication. 

Upon  a  further  consideration  of  the  former  judg- 
ment, set  out  in  full  in  said  answer,  we  find  that  by  a 
reasonable  construction  thereof  it  is  confined  to  one 
complete  examination  of  the  financial  condition  of  the 
corporation.  It  appears  from  the  allegations  of  said 
answer  that  Furst  made  one  examination  of  the  books 
of  the  company  and  it  is  a  reasonable  construction 
of  the  proceedings  that  he  thereby  exhausted  his  rights 
under  that  order.  We  therefore  conclude  that  the  for- 
mer judgment  could  not  be  resorted  to  by  petitioner  to 
procure  another  examination,  and  that  therefore  the 
court  properly  sustained  a  demurrer  to  the  answer  so 
far  as  the  question  of  former  adjudication  was  con- 
cerned. The  answer  further  indicated  that  Furst  used 
the  former  order  and  will  use  the  present  judgment, 
not  only  for  the  legitimate  purpose  of  exercising  his 
right  as  a  stockholder  to  ascertain  the  financial  condi- 
tion of  the  company,  but  also  to  gain  knowledge  to  be 
used  by  him  a,3  a  rival,  to  the  detriment  of  the  com- 
pany. We  conclude,  however,  that  the  existence  of 
improper  motives  will  not  bar  him  from  the  exercise  of 
his  rights  as  a  stockholder  and  that  the  judgment  in 
the  main  is  right. 
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We  conclude,  however,  that  the  order  is  too  broad. 
We  conclude  that  the  order  should  be  so  amended  and 
qualified  as  to  except  from  its  operation  and  from  such 
examination  the  report  register  of  salesmen,  the  cor- 
respondence and  contracts  with  salesmen,  and  the 
formulas  and  secret  processes  of  manufacturing  prep- 
arations sold  by  the  company,  and  that  the  right  to 
examine  should  be  so  modified  as  to  restrict  it  to  busi- 
nes^^  hours,  and  that  the  judgment  shojild  provide  that 
it  shall  cease  to  be  eflFective  whenever  Furst  ceases  to 
be  a  stockholder  of  the  corporation.  The  costs  here 
will  be  adjudged  against  the  appellee. 

The  judgment  is  therefore  affirmed  in  part  and  re- 
versed in  part  at  the  costs  of  appellee,  and  remanded 
with  directions  to  modify  the  judgment  in  conformity 
with  this  opinion. 
Affirmed  in  part,  reversed  in  part  and  remanded  with 

directions. 


Thomas  Sage,  Administrator,  Defendant  In  Error,  v. 
W,  0.  Johnson,  Beeeiver,  Plaintiff  in  Error, 

Oen.  No.  6,324. 

1.  Cabriebs,  I  476* — when  evidence  sufficient  to  ahato  negligence 
0/  motorman  and  due  care  of  intending  passenger,  Erldence  held 
safflcient  to  warrant  the  finding  that  the  motorman  operating  de- 
fendant's interurban  car  was  negligent  and  that  plaintiff's  intes- 
tate was  in  the  exercise  of  due  care  for  his  own  safety  at  the  time 
he  was  struck  by  said  car,  which  was  while  crossing  the  track  to 
the  platform  to  take  the  car,  on  its  arrival. 

2.  Tbial,  I  195* — when  direction  of  verdict  improper.  Where 
there  was  some  evidence  tending  to  show  defendant  was  negligent 
and  that  plaintiff's  intestate  was  in  the  exercise  of  due  care  when 
he  was  struck  and  killed  by  defendant's  Interurban  car,  held  that 

•Sm  Illinois  Notes  Di^Mt,  Vols.  XI  to  XV.  Mid  CumuUtlvo  Quartorly. 
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a  directed  verdict  for  the  defendant  was  properly  refused,  in  an 
action  to  recover  damages  on  account  of  intestate's  death. 

3.  Cabbiebs,  I  482* — when  instruction  in  action  for  death  of  in^ 
tending  passenger  hilled  by  street  car  is  erroneous.  An  instruction, 
in  an  action  to  recover  damages  for  loss  to  the  next  of  kin  of  an 
intestate  killed  by  defendant's  interurban  car  while  crossing  the 
track  to  the  platform  to  take  the  car,  on  its  arrival,  that  the  place 
where  the  accident  occurred  was  not  within  an  incorporated  city 
and  that  there  was  no  ordinance  or  law  restricting  the  speed  of 
cars  as  they  approached  such  place,  held  to  be  erroneous  where 
neither  the  pleadings  nor  the  evidence  referred  to  any  ordinance 
or  statute,  and  the  question  of  the  propriety  of  the  speed  of  the  car 
depended  on  the  facts  concerning  the  motorman's  duty  to  stop  at 
such  place  because  of  a  prevailing  custom  and  the  signals  and  pres- 
ence on  the  platform  there  of  a  person,  which  facts  the  instruction 
Ignored. 

4.  iNSTBUcnoNS,  I  482* — when  instruction  singling  out  fads  is 
erroneous.  An  instruction  which  singled  out  one  particular  fact 
and  stated  that  that  fact  alone  and  of  itself  was  not  evidence  of 
negligence  of  defendant's  motorman»  in  an  action  to  recover  dam- 
ages for  loss  to  next  of  kin  of  plaintifTs  intestate  killed  by  defend- 
urban  car  operated  by  such  motorman,  held  to  be  erroneous. 

5.  Cabriebs,  §  482* — when  instntction  in  action  for  death  of  in- 
tending passenger  properly  refused.  In  an  action  to  recover  dam- 
ages for  loss  to  next  of  kin  of  plaintifTs  intestate  killed  by  defend- 
ant's interurban  car  while  crossing  the  track  to  the  platform  to 
take  the  car,  on  its  arrival,  an  instruction  that  if  intestate  knew 
the  car  was  coming  in  time  to  avoid  being  struck  by  it,  it  made  no 
difference  whether  or  not  the  motorman  of  the  car  sounded  the 
whistle  for  the  crossing  where  the  intestate  was  struck  by  the  car, 
held  properly  refused,  as  it  ignored  the  evidence  tending  to  show 
that  thQ  intestate  had  a  right  to  expect  the  car  would  stop  before 
it  reached  the  crossing. 

Error  to  the  Circuit  Court  of  Lake  county;  the  Hon.  Claibb  C. 
Bdwabds,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.  A£Elrmed.  Opinion  filed  February  10,  1917.  Rehearing  denied 
April  12,  1917. 

BiTLL  &  Johnson  and  Chaelbs  H.  King,  for  plain- 
tiff in  error. 

C.  Helmeb  Johnson  and  James  G.  Welch,  for  de- 
fendant in  error ;  Arthur  H,  Chetlain,  of  counsel. 

•6m  nilnoli  NotM  DIfwt,  Vols.  XI  to  XV,  Mid  CnmnlattT*  Qoartorly.  mmm 
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Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

James  Sage  was  killed  on  a  highway  crossing  by  an 
interurban  car  operated  by  plaintiff  in  error.  Sage's 
administrator  brought  this  suit  against  the  receiver 
of  said  interurban  line  to  recover  damages  for  the  loss 
to  the  next  of  kin,  and  on  a  jury  trial  had  a.  verdict  and 
a  judgment  of  $1,000.  The  receiver  brings  the  judg- 
ment here  for  review  by  writ  of  error  and  contends  that 
the  evidence  did  not  warrant  the  jury  in  finding  that  the 
deceased  was  in  the  exercise  of  due  care  nor  that 
the  motorman  running  the  car  was  negligent,  and  that 
therefore  the  court  should  have  directed  a  verdict  for 
the  receiver;  and  that  the  court  erred  in  refusing  cer- 
tain instructions  requested  by  the  receiver. 

The  Chicago  &  Milwaukee  BJlectric  Railroad  Com- 
pany has  a  branch  line  running  from  Lake  Bluff  west 
to  Rockefeller.  Libertyville  is  the  only  regular  station 
between  the  termini  of  the  branch  road,  but  it  stops  on 
signal  at  various  highway  crossings.  Something  like 
two  miles  east  of  Libertyville  the  road  is  crossed  by 
a  north  and  south  highway,  and  that  is  called  St. 
Mary's  crossing.  The  road  has  a  double  track.  At 
St.  Mary's  crossing  there  is  an  elevated  platform  and 
a  small  station  building  on  the  south  side  of  the  tracks, 
and  a  platform  one  step  high  opposite  that  on  the 
north  side.  Eastbound  cars  go  by  on  the  south  track 
and  westbound  on  the  north  track.  This  branch  road 
operates  but  one  car,  which  leaves  Lake  Bluff  on  the 
even  hour  and  Rockefeller  on  the  even  half  hour.  The 
platforms  at  St.  Mary's  crossing  are  east  of  the  high- 
way. The  car  stops  at  one  of  those  platforms  if  sig- 
naled by  the  conductor  to  permit  any  one  to  leave  the 
car,  and  also  if  any  one  on  the  platform  from  which 
the  car  is  entered  signals  the  car,  and  the  presence  of 
a  person  on  the  platform  is  itself  a  signal  to  stop.  On 
Simday  evenings  the  car  usually  stops  at  St  Mary's 
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crossing,  and  this  accident  happened  on  a  Sunday  eve- 
ning. Jamies  Sage,  seventy-nine  years  old,  and  his 
wife  had  come  from  Liberty ville  that  afternoon  and 
got  off  at  that  crossing  and  had  gone  south  to  visit 
relatives,  and  had  come  back  in  a  sleigh  with  a  team 
driven  by  a  grandson,  George  T.  Hoffman,  to  take  the 
evening  car,  to  Libertyville.  When  they  reached  the 
crossing  the  car  was  coming  over  a  hill  at  the  east  and 
the  headlight  shone  upon  the  wires  and  the  leaves  of 
trees  above  them.  Hoffman  turned  his  team  up  to  a 
telegraph  pole  south  of  the  tracks  and  called  out  that 
he  would  signal  the  car  and  ran  ahead  and  across  the 
tracks  and  east  onto  the  platform  on  the  north  side, 
which  was  where  the  car  would  take  on  passengers 
going  to  Libertyville.  The  old  people  got  out  of  the 
sleigh  and  hurried  acrags.  Hoffman  was  on  the  plat- 
form before  the  car  got  to  the  top  of  the  hill  and 
stood  there  and  signaled  as  it  came  down.  The  top  of 
the  hill  was  twelve  hundred  to  fourteen  hundred  feet 
from  the  platform.  The  car  was  running  from  thirty- 
five  to  forty  miles  per  hour,  and  after  it  had  begun  to 
go  down  hill  the  motorman  shut  off  the  power  and 
coasted  down  hill.  He  did  not  see  Hoffman  until  the 
car  was  very  near  the  platform,  and  he  then  discov- 
ered the  old  i>eople  on  the  track  ahead  of  him,  just 
going  across,  and  gave  the  danger  signal  after  the 
front  of  the  car  had  passed  Hoffman.  Mr.  and  Mrs. 
Sage  were  struck  and  killed,  and  the  car  ran  some  dis- 
tance beyond  St.  Mary's  crossing  before  the  motorman 
could  stop  it.  The  jury  were  warranted  in  finding  that 
Hoffman  was  signaling  the  car  from  the  time  it 
reached  the  top  of  the  hill,  and  that  the  motorman  for 
some  reason  did  not  see  him.  The  track  was  straight. 
It  is  sought  to  excuse  the  motorman  because  the  track 
passed  through  a  cut,  and  it  is  claimed  that  the  rays 
of  the  headlight  were  directed  straight  down  the  track 
and  did  not  reach  out  at  the  side.  When  it  is  consid- 
ered that  this  car  usually  stopped  at  this  place  on  Sun- 
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day  evenings,  and  that  the  motorman  had  a  right  to 
expect  that  some  one  might  be  on  that  platform,  sig- 
naling to  stop,  and  that  Hoffman  was  there  when  the 
car  was  at  least  twelve  hundred  feet  east  thereof,  and 
was  signaling,  and  that  the  car  had  a  brilliant  head- 
light, shining  ahead,  and  that  the  motorman  did  not 
discover  Hoffman  until  he  was  almost  opposite  him, 
and  did  not  see  the  old  people  crossing  the  south  track, 
or  until  they  were  right  in  front  of  him  on  the  north 
track,  the  jury  might  well  find  from  all  the  evidence 
that  the  motorman  was  negligent  in  running  the  car 
as  he  did.  The  principal  effort  of  the  defense  was  to 
show  that  Sage  must  have  seen  this  car  coming  before 
he  got  to  the  tracks  and  especially  before  he  got  upon 
the  north  track,  and  therefore  was  guilty  of  such  neg- 
ligence as  precludes  recovery.  There  would  be  much 
force  in  this  argument  if  this  was  a  place  where  the 
car  did  not  stop.  Sage  had  often  come  to  this  place 
and  alighted  there  from  Libertyville,  and  again  taken 
the  car  there  to  return  to  Libertyville.  So  far  as  the 
evidence  shows,  the  cars  he  knew  of  always  did  stop 
there.  He  knew  that  Hoffman  had  gone  ahead  to  sig- 
nal the  car.  As  he  approached  the  crossing  from  the 
south  he  was  in  full  view  of  Hoffman  standing  on  the 
north  platform  signaling  the  car.  He  had  every  rea- 
son to  expect  that  the  car  would  stop  before  it  reached 
the  highway.  The  fact  that  the  car  was  in  sight  would 
not  lead  him  to  fear  that  it  was  going  across  the  high- 
way. The  power  had  been  shut  off  a  long  ways  east 
of  this  crossing  and  if  that  made  any  difference  in  the 
sound  of  the  approaching  car  he  would  naturally  sup- 
pose it  was  stopping.  The  jury  might  well  conclude 
that  he  could  not  tell  the  speed  of  the  car  as  it  came 
directly  towards  him.  These  were  questions  of  fact 
for  the  jury,  and  it  was  for  them  to  decide  whether 
Sage  was  in  the  exercise  of  due  care  for  his  own  safety 
in  hurrying  over  the  north  track  to  the  platform  under 
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these  circumstances.  We  would  not  be  justified  in  dis- 
turbing their  conclusion.  As  there  was  evidence  tend- 
ing to  show  negligence  by  defendant  and  due  care  by 
deceased,  the  court  properly  refused  to  direct  a  ver- 
dict for  defendant.  Libby,  McNeill  <6  Libby  v.  Cook, 
222  lU.  206. 

Complaint  is  made  of  the  refusal  of  instructions 
Nos.  14, 17, 18  and  19,  requested  by  defendant.  No.  14 
was  covered  by  No.  12,  given  at  defendant's  request. 
No.  17  was  to  the  effect  that  St.  Mary's  crossing  was 
not  within  the  limits  of  any  incorporated  city  and  that 
there  was  no  ordinance  or  law  restricting  the  speed 
of  the  car  as  it  approached  the  crossing.  No  ordi- 
nance or  statute  had  been  referred  to  in  the  pleadings 
and  no  evidence  was  offered  of  any  such  ordinance  or 
statute,  and  there  was  no  propriety  in  giving  such  an 
instruction.  Moreover,  the  question  of  the  propriety 
of  the  speed  of  this  car  at  this  crossing  depended  on 
the  facts  concerning  the  duty  of  the  motorman  to  stop 
because  of  the  prevailing  custom  and  the  signals  and 
the  presence  of  a  person  on  the  platform,  and  these 
were  ignored  in  the  instruction.  The  eighteenth  in- 
struction singled  out  one  particular  fact  and  said  that 
that  fact  alone  and  of  itself  was  not  any  evidence 
of  negligence  on  the  part  of  the  motorman.  Instruct 
tions  of  this  character  have  often  been  disapproved. 
The  reasons  therefor  are  stated  in  West  Chicago  St, 
R.  Co.  V.  Fetters,  196  111.  298 ;  and  Weston  v.  Teufel, 
213  111.  291.  See  also,  HecUea  v.  Keenan,  244  111.  484, 
and  Geohegan  v.  Union  Elev.  R.  Co.,  266  111.  482.  The 
nineteenth  instruction  was  to  the  effect  that  if  Sage 
knew  the  car  was  coming  in  time  to  avoid  being  struck 
by  it,  then  it  made  no  difference  whether  or  not  the 
whistle  was  sounded  for  St.  Mary^s  crossing.  This 
instruction  was  properly  refused  because  it  ignored 
the  evidence  tending  to  show  that  Sage  had  a  right  to 
expect  that  the  car  would  stop  before  it  reached  the 
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crossing.  It  was  also  properly  refused  under  Chicago 
d  A.  R.  Co.  V.  Smith,  180  HI.  453,  where  the  court  said: 
**Even  if  he  did  see  the  train,  we  are  not  prepared 
to  say  that  the  question  as  to  whether  the  failure  to 
give  the  signal  caused  the  injury  was  not  one  to  be 
submitted  to  the  jury.  Under  some  circumstances,  if 
one  approaching  a  railroad  crossing  sees  a  train  com- 
ing, the  ringing  of  a  bill  or  sounding  of  a  whistle  would 
accomplish  no  purpose,  while  under  other  circum- 
stances such  a  signal  might  so  arrest  the  attention  and 
apprise  him  of  the  danger  as  to  prevent  his  attempt- 
ing to  cross  the  track. ' '        * 

We  find  no  reversible  error  in  the  record  and  the 
judgment  is  therefore  affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  t.  William  MeCanney,  Plaintilf  in  Error. 

Gen.  No.  6,881. 

1.  iNTooaoATiiTO  LiQUOBS,  {  121*— whcn  refusal  of  court  to  require 
Hll  of  particularM  U  not  error.  On  a  prosecution  for  selling  intoxi- 
cating liquors  in  anti-saloon  territory,  the  refusal  of  the  court  to 
reguire  a  bill  of  particulars  as  to  the  kinds  and  brands  of  such 
liquors  alleged  to  have  been  sold,  by  whom  sold,  whether  by  princi- 
pal or  agent,  and  further  describing  the  premises  where  they  were 
sold,  held  not  erroneous. 

2.  iNDicTMXNT  Ain>  iNTOBicATioN,  |  45* — When  State  required  to 
furnish  JHll  of  particulars.  The  question  whether  the  State  should 
be  required  to  furnish  a  bill  of  particulars  and  the  character  of 
such  bill,  in  a  criminal  prosecution,  held  to  rest  in  the  sound  legal 
discretion  of  the  trial  court 

3.  Cbiminal  law,  I  495* — when  decision  of  court  in  refusing  to 
require  JHll  of  particulars  not  disturbed.  Refusal  of  a  trial  court 
to  require  a  bill  of  particulars  in  a  criminal  prosecution  wUl  not 
be  disturbed  unless  it  appears  the  defendant  could  not  properly 
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prepare  his  defense  without  such  bill  or  was  Injured  by  the  failure 
to  furnish  it 

4.  Continuance,  S  ?!• — when  motion  of  defendant  for  in  crim- 
inal case  properly  denied.  Where  the  defendant  in  a  criminal  prose- 
cution for  selling  intoxicating  liquors  in  anti-saloon  territory  did 
not  ask  for  a  bill  of  particulars  until  the  time  of  trial  and  a  month 
or  more  after  he  had  been  in  court,  held  that  his  motion  for  a 
continuance  to  allow  him  opportunity  to  see  and  investigate  the 
witnesses  whose  names  were  then  furnished  him  by  such  bill  and 
who  lived  in  other  cities  was  properly  denied. 

5.  Intoxicating  uquobs — who  are  legal  voters  at  election. 
Women  are  legal  voters  at  an  election  under  the  act  providing  for 
anti-saloon  territory. 

6.  Pleading,  {  432* — what  is  office  of  a  videlicet  The  office  of  a 
videlicet  is  to  indicate  that  the  pleader  does  not  undertake  to  prove 
the  precise  circumstances  alleged. 

7.  PI.EADING,  {  432* — when  rule  as  to  videlicet  inapplicable.  The 
rule  that  a  videlicet  indicates  the  pleader  does  not  undertake  to 
prove  the  precise  circumstances  so  alleged  does  not  apply  to  a  vide- 
licet which  is  material  to  the  charge. 

8.  Intoxicating  liquors,  S  117* — when  date  of  sale  of  may  he 
alleged  under  a  videlicet.  In  a  prosecution  for  selling  intoxicating 
liquors  in  anti-saloon  territory,  the  date  of  a  sale  is  not  material, 
provided  it  was  after  the  date  the  territory  became  anti-saloon  and 
before  the  date  of  filing  the  information,  and  may  be  alleged  under 
a  videlicet. 

9.  Witnesses,  {  267* — wh4it  weight  should  \>e  given  to  testimony 
of  a  detective.  The  testimony  of  a  detective  is  to  be  treated  like 
that  of  any  other  witness,  and  his  interest,  if  any,  in  securing  com- 
pensation from  and  success  for  his  employer  is  to  be  considered 
the  same  as  the  interest  of  any  other  witness,  and  the  jury  are 
judges  of  whether  he  shall  be  believed. 

10.  Intoxicating  liquors,  S  150* — when  proof  of  intoxicating 
Quality  unnecessary.  Proof  that  the  defendant  sold  spirituous, 
vinous  or  malt  liquors  is  sufficient  to  sustain  a#  conviction  under  the 
anti-saloon  law  without  proving  their  intoxicating  quality. 

11.  Intoxicating  liquors,  {  150* — when  proof  of  intoxicating 
quality  necessary.  To  sustain  a  conviction  under  the  anti-saloon 
law  for  selling  liquors  not  named  in  the  law  there  must  be  proof 
of  their  intoxicating  quality. 

12.  Intoxicating  uquobs — what  is  question  involved  in  prosecu^ 
tion  for  sale  of  malt  liquors.  If  a  statute  forbids  the  sale  of  malt 
liquors,  it  is  only  necessary  in  a  prosecution  thereunder  to  deter- 
mine whether  the  liquors  sold  were  malt 
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18.  Ihtoxicatino  liquobb,  S  129* — what  judicial  notice  taken  of. 
Courts  take  Judicial  notice  in  a  criminal  case  that  whisky  is  a  spir- 
ituouB  liquor. 

14.  Intoxicating  uquobs,  |  144* — when  witnesses  competent  to 
testify  as  to  quality  of  intoxicating  liquor.  Certain  witnesses  held 
competent  to  testify  whether  certain  liquors  drunk  by  them  were 
intoxicating  liquors  or  malt  liquors  or  whisky,  where  their  testi- 
mony showed  they  could  tell  the  character  and  quality  of  what  they 
drank  by  drinking  it 

15.  Intoxicating  liquobs,  S  145* — when  intoxicating  quality  of 
is  question  for  jury.  Where  the  evidence  was  conflicting  in  a  crim- 
inal case  as  to  whether  certain  liquors  sold  by  defendants  and 
drunk  by  a  certain  witness  were  Intoxicating  or  malt  or  whisky, 
held  that  the  question  was  for  the  Jury. 

16.  Intoxicating  uqcosb,  {  131* — when  evidence  of  lack  of 
knowledge  of  intoxicating  quMty  by  seller  is  incompetent.  In  a 
prosecution  for  selling  intoxicating  liquors  in  anti-saloon  territory, 
evidence  tending  to  show  the  defendant  did  not  know  the  liquors 
sold  by  him  were  Intoxicating,  held  not  competent,  as  in  cases  of 
this  character  the  defendant's  intention  is  immaterial. 

17.  Intoxicating  liquobb,  S  112* — when  former  prosecution  no 
d^ense.  A  conviction  for  violation  of  a  city  ordinance  as  to  selling 
intoxicating  liquors,  held  to  be  no  defense  to  a  prosecution  for 
violation  of  the  anti-saloon  law. 

18.  Cbiminal  law,  I  452* — what  must  appear  in  hill  of  exceptions. 
In  the  absence  of  an  order  of  court  appearing  in  the  record  of  the 
court  that  the  Jury  in  a  case  were  to  be  kept  together  during  tsial, 
held  that  fact  could  only  be  shown,  if  at  all  on  review,  by  the 
certificate  of  the  court  in  the  bill  of  exceptions. 

19.  Cbiminal  law,  |  iii^-^wh^t  must  appear  in  hill  of  excep- 
tions. What  was  done  by  the  court  in  a  criminal  case  must  be 
shown  by  the  bill  of  exceptions  containing  a  statement  by  the  trial 
Jodge  to  that  eifect,  and  cannot  be  shown  by  an  affidavit,  but  such 
affidavit  must  be  disregarded. 

20.  Cbikinal  law,  S  109* — what  is  nature  of  offense  of  selling 
liquor  in  anti-saloon  territory.  Violation  of  the  statute  relating  to 
selling  intoxicating  liquor  in  anti-saloon  territory  is  a  misdemeanor 
merely. 

21.  Cbiminal  law,  {  321* — Mohen  jury  may  separate.  In  misde- 
meanors it  is  not  error  for  the  Jury  to  separate. 

22.  Intoxicating  uquobs,  |  150* — when  evidence  sufficient  to 
sustain  conviction  for  illegal  sale.  In  a  prosecution  for  selling  in- 
toxicating liquors  in  anti-saloon  territory,  evidence  held  to  make  a 
case  under  the  twenty-four  counts  of  the  information. 

•See  minate  Netee  Dlseet,  Vols.  XI  to  XV,  and  ComnUitlTo  Qwurtorly. 
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28.  IinoxxcATiNd  LIQU0B8,  S  161* — when  judgment  exce$sive  for 
illegal  iole  in  anti^aloon  territory.  Fines  of  $75  on  each  of  twenty- 
two  counts  and  $100  on  each  of  two  counts  of  an  information  for 
▼lolatlon  of  the  statute  relating  to  selling  intoxicating  liquors  in 
anti-saloon  territory,  held,  to  he  excessiye*  where  the  information 
was  filed  soon  after  that  law  went  into  force  in  that  territory  and 
there  was  no  direct  proof  of  any  sales  to  any  residents  of  the 
territory  or  other  than  to  two  detectives  resident  elsewhere. 

24.  IirroxioATiNo  liquobs,  |  l^l^—when  flnee  reduced  and  judg- 
ment modified.  Where  the  fines  assessed  for  violations  of  the  stat^ 
ute  for  selling  intoxicating  liquors  in  anti-saloon  territory  were 
excessive,  held  that  such  fines  should  be  reduced  and  Judgment 
modified  accordingly. 

Brror  to  the  County  Court  of  Lake  county;  the  Hon.  Pebbt  L. 
Pkbsons,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.  Modified  and  affirmed.  Opinion  filed  February  10,  1917.  Re- 
hearing denied  April  12,  1917. 

Pf  L.  JoBGENSOKy  for  plaintiff  in  error. 

James  G.  Welch,  John  W.  Welch,  Ralph  J.  Dadt 
and  E.  M.  Eukyabd,  for  defendant  in  error;  W.  F. 
Weiss,  of  oounseL 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

On  June  19,  1916,  the  Staters  Attorney  of  Lake 
county  filed  an  information  in  the  County  Court 
against  William  McCanney,  charging  him  with  the 
unlawful  sale  of  intoxicating  liquor  in  the  Town  of 
Waukegan  in  said  county,  while  it  was  anti-saloon  ter- 
ritory. The  information  contained  forty-one  counts. 
He  was  tried  by  jury  and  found  guilty  under  each. 
Afterwards,  the  State  dismissed  seventeen  of  said 
counts  and  under  the  other  counts  he  was  fined  an  ag- 
gregate of  $1,850,  was  sentenced  to  imprisonment  in 
the  county  jail  for  fifty  days  in  all,  and  it  was  ordered 
that  the  place  which  he  kept  should  be  abated  as  a 
nuisance  until  he  gave  the  bond  required  by  statute, 
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and  he  afterwards  gave  snch  a;  bond  and  it  was  ap- 
proved. At  about  the  same  time  five  other  informa- 
tions were  filed  in  the  same  court,  oontaining  like 
charges  against  five  other  defendants  and  there  were 
trials  and  convictions,  and  those  cases  are  here  for  re- 
view, under  general  numbers  6332,  204  111.  App.  124; 
6333,  6334,  6335  and  6336,  post,  pp.  104,  105,  106  and 
107.  In  each  case  the  last  count  charged  the  keep- 
ing of  a  nuisance  a4id  sought  its  abatement,  and  in 
each  case  the  State,  by  leave  of  court,  filed  an  amended 
last  count  to  correct  the  description  of  the  premises 
sought  to  be  abated.  The  same  counsel  appear  in  each 
case  and  the  main  contentions  of  each  brief  are  the 
same,  there  being  in  each  brief  a  few  pages  devoted 
specially  to  that  particular  case.  Most  of  the  conten- 
tions of  the  respective  plaintiffs  in  error  will  be  dis- 
posed of  in  this  opinion. 

In  each  case  the  defendant  applied  for  a  bill  of  par- 
ticulars. The  State  complied  in  part  with  the  appli- 
cation by  furnishing  the  street  addresses  and 
places  of  residence  of  the  witnesses  whom  the  people 
would  call,  except  those  living  in  Waukegan,  who 
would  be  called  to  prove  that  it  became  anti-saloon 
territory.  The  court,  however,  refused  to  require  the 
State  to  set  forth  in  a  bill  of  particulars  the  kinds  and 
brands  of  intoxicating  liquor  alleged  to  have  been  sold 
by  the  defendant,  and  to  state  by  whom  the  liquor  was 
sold,  and  whether  the  party  selling  was  principal  or 
agent,  and  to  further  describe  the  place  where  the 
liquor  was  sold.  In  each  case  the  defendant  claims 
that  this  refusal  was  reversible  error,  and  relies 
largely  upon  what  we  said  and  the  authorities  we  cited 
in  Oilmore  v.  People,  87  HI.  App.  128.  That  was  a  con- 
spiracy to  obtain  money  by  false  pretenses  and  by  the 
confidence  game.  In  support  of  the  application  it  was 
shown  that  the  alleged  conspiracy  as  to  the  other  de- 
fendants had  proceeded  for  some  thirty  days  and 
many  of  the  acts  relied  upon  to  show  guilt  had  been 
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performed  before  Gillnore  had  any  connection  with  the 
matter,  or  had  ever  even  known  or  seen  anv  of  the 
parties  to  the  transaction,  and  he  became  acquainted 
with  the  matter  only  nine  days  before  the  completion 
of  the  alleged  conspiracy.  The  language  used  is  to  be 
considered  in  connection  with  those  facts.  Here,  each 
defendant  knew  better  than  the  State  possibly  could 
what  liquids  he  sold  at  his  place  of  business  and  what 
clerks  or  assistance  he  employed,  and  he  needed  no 
information  from  the  State  on  those  subjects,  and  the 
back  of  the  indictment  gave  him  the  names  of  those  to 
whom  the  State  would  claim  sales  had  been  made,  and 
the  State  then  furnished  to  defendant  the  addresses  of 
those  witnesses.  Since  the  Gilmore  case,  supra;  was 
decided,  numerous  later  cases  have  somewhat  modified 
the  rule  we  there  laid  down,  as  we  held  in  People  v. 
Brown,  150  111.  App.  365;  People  v.  Walker,  154  111. 
App.  3 ;  People  v.  Maas,  154  111.  App.  11,  all  of  which 
were  prosecutions  for  the  illegal  sale  of  liquor.  Since 
the  cases  which  we  there  cited,  it  has  been  held  in  Peo- 
ple V.  Smith,  239  111.  91;  People  v.  Nail,  242  111.  284; 
People  V.  Povndexter,  243  111.  68;  and  People  v.  Gray, 
251  111.  431,  that  the  question  whether  the  State  should 
be  required  to  furnish  a  bill  of  particulars,  and  the 
character  of  such  bill,  rests  in  the  sound  legal  discre- 
tion of  the  trial  court,  and  that  its  refusal  will  not  be 
error,  unless  it  is  made  to  appear  that  the  defendant 
could  not  properly  prepare  his  defense  without  such  a 
bill  or  that  he  was  injured  by  the  failure  to  furnish  it. 
We  are  of  opinion  that  the  court  did  not  err  in  this 
case  on  that  subject. 

In  the  present  case,  after  information  was  furnished 
in  answer  to  the  request  for  a  bill  of  particulars,  de- 
fendant moved  for  a  continuance  because  he  had  not 
had  an  opportunity  to  see  and  investigate  the  wit- 
nesses for  the  People,  whose  places  of  residence  had 
just  been  furnished  him  and  who  lived  in  Chicago  and 
Blooming^on.    Defendant  did  not  make  this  applica- 
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tion  for  a  bill  of  particulars  until  the  day  the  case  was 
called  for  trial.  He  had  been  in  court  for  a  month  or 
more  and  could  not  delay  the  trial  by  waiting  that 
long  before  asking  for  this  information. 

In  one  or  more  of  the  cases,  during  the  impanel- 
ment  of  the  jury,  defendant's  attorney  asserted  that 
jurors  were  being  called  who  had  worked  for  the  suc- 
cess of  the  proposition  to  make  that  anti-saloon  terri- 
tory at  the  recent  election.  He  did  not  offer  any  proof 
of  this  statement,  and,  if  the  examination  of  the  jurors 
showed  it,  he  did  not  incorporate  such  showing  in  his 
abstract.  In  one  or  two  of  the  other  cases  other  rul- 
ings in  the  impanelment  of  the  jury  are  complained  of. 
The  abstracts  do  not  show  that  any  defendant  ex- 
hausted his  peremptory  challenges  or  had  an  unfair 
juror  put  upon  him  or  was  injured  by  the  rulings  of 
the  court  in  impaneling  the  jury. 

Although  defendants  concede  in  their  briefs  that  the 
City  of  Waukegan  is  located  in  the  Town  of  Waukegan 
and  that  it  became  anti-saloon  territory  on  May  4, 
1916,  y^t  they  also  contend  that  the  court  erred  in  not 
requiring  the  State,  in  introducing  the  certificate  of 
the  clerk  showing  the  election  and  the  result  thereof, 
to  show  separately  the  vote  of  the  women  and  the  vote 
of  the  men  on  that  proposition,  and  in  one  of  the  cases 
the  defendants  proved  the  number  of  male  voters  and 
the  number  of  female  voters  who  voted  for  and  against 
said  proposition,  and  thereby  showed  that  it  was  car- 
ried only  by  the  vote  of  the  women;  and  it  seems  to 
be  contended  that  the  women  were  not  competent  to 
vote  on  that  subject  and  therefore  the  City  of  Wauke- 
gan was  not  in  anti-saloon  territory.  The  act  provid- 
ing for  anti-saloon  territory  requires  the  proposition 
to  be  submitted  to  the  legal  voters  of  the  political 
subdivision  to  be  affected  thereby.  The  Act  of 
June  26,  1913,  granting  to  women  the  right  to  vote  in 
certain  cases,  authorizes  them  to  vote  upon  proposi- 
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tions  submitted  to  a  vote  of  the  electors  of  cities,  vil- 
lages and  towns  and  other  political  divisions  of  the 
State.  In  Scown  v.  Czarnecki,  264  111.  305,  it  was  held 
that  said  act  is  constitutional,  so  far  as  it  relates  to 
propositions  submitted  at  a  referendum  election, 
which  are  not  provided  for  in  the  Constitution,  but 
only  in  the  statute.  The  proposition  to  make  a  munici- 
pality anti-saloon  territory  is  not  provided  for  in  the 
Constitution  but  only  in  the  statute,  and  therefore 
women  are  legal  voters  at  such  an  election. 

In  some  of  these  cases  there  w&s  a  variance  between 
the  dates  alleged  in  the  counts  of  the  information  and 
the  dates  when  sales  were  proved,  and  it  is  alleged 
that  such  variance  is  fatal.  All  the  dates  of  alleged 
illegal  sales  stated  in  the  information  were  laid  under 
a  videlicet.  The  office  of  the  videlicet  is  to  indicate 
that  the  pleader  does  not  undertake  to  prove  the  pre- 
cise circumstances  alleged.  2  Bouvier's  Law  Diction- 
ary, title  '^VideliceV;  Rose  v.  Mutual  Life  Ins.  Co., 
144  111.  App.  434.  This  rule  does  not  apply  if  the  mat- 
ter stated  under  a  videlicet  is  material  to  th^  charge. 
Here,  the  date  of  the  sale  was  not  material  to  the 
charge,  provided  it  was  after  the  city  became  anti- 
saloon  territory  and  before  the  information  was  filed. 
There  was  therefore  no  error  in  that  respect. 

The  evidence  of  illegal  sales  of  intoxicating  liquor 
introduced  by  the  State  was  the  testimony  of  two  men 
who  called  themselves  *  *  investigators. ' '  They  were  in 
the  employ  of  an  organization  to  enforce  the  liquor 
laws  of  the  State  at  a  certain  price  per  day  and  their 
expenses.  They  were  sent  to  Waukegan  and  placed 
themselves  under  the  direction  of  the  State's  Attor- 
ney. They  were  brothers.  They  rented  a  room  in 
which  to  live,  and  then  proceeded  under  the  direction 
of  the  State's  Attorney  to  visit  frequently  various 
places  in  the  city  where  soft  drinks  were  claimed  to  be 
sold  by  men  who  had  kept  saloons  at  those  respective 
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places  before  the  city  became  anti-saloon  territory. 
One  of  these  investigators  engaged  in  some  kind  of 
work.  They  called  for  and  obtained  various  kinds  of 
drinks  and  drank  them,  and  played  cards  and  gambled, 
and  came  to  the  various  places  from  time  to  time.  One 
of  them  carried  a  bulb  syringe  in  his  pocket  and  one 
or  more  empty  bottles.  One  of  them  would  manage  to 
lower  his  glass  or  bottle  below  the  table  and  fill  a 
syringe  from  it,  or  he  would  go  to  the  toilet  carrying 
a  bottle  of  liquor  he  had  purchased  and  there  with  his 
syringe  take  out  a  part  of  it  and  place  it  in  an  empty 
bottle  in  his  pocket.  They  would  then  return  to  their 
room,  seal  up  this  bottle  and  mark  it  so  as  to  distin- 
guish it  from  other  bottles,  and  one  of  them  would  set 
down  in  a  book  they  kept,  memoranda  showing  what 
liquor  they  had  called  for  at  each  place,  and  the  char- 
acter of  what  they  had  obtained.  The  other  one  saw  the 
entries  that  were  made.  Afterwards  they  delivered 
these  samples  to  a  chemist  at  the  Wesleyan  University 
at  Bloomington  who  analyzed  the  contents  of  the  sev- 
eral bottles  and  testified  what  kind  of  liquor  they  were 
and  what  proportion  of  alcohol  they  contained.  Be- 
fore each  trial  these  investigators  or  detectives  re- 
freshed their  recollection  from  the  minutes  they  had 
made  in  the  book  they  kept,  and  from  their  recollec- 
tion, so  refreshed,  each  gave  testimony  in  which  he 
stated  the  number  of  drinks  he  had  purchased  and 
drank  at  each  particular  place  on  each  particular  day 
and  his  opinion  of  the  character  of  the  liquor  they 
drank,  as,  that  it  was  malt  liquor,  or  that  it  was  cider 
with  whisky  in  it,  or  that  it  was  intoxicating.  It  is 
contended  that  the  jury  should  not  have  believed  these 
detectives  and  that  this  court  should  not  believe  them. 
We  expressed  our  views  on  this  subject  in  People  v. 
Gardt,  175  111.  App.  80  (affirmed  in  258  111.  468) ;  and 
in  People  v.  Sehrer,  196  IlL  App.  442 ;  and  People  v. 
Fichter,  196  HI.  App.  516.    The  true  rule  we  held  to 
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be  that  the  testimony  of  a  detective  is  to  be  treated 
like  that  of  any  other  witness,  and  his  interest,  if  any, 
in  securing  compensation  from  and  success  for  his 
employer  is  to  be  considered  the  same  as  the  interest 
of  any  other  witness,  and  that  the  jury  are  the  judges 
of  whether  he  shall  be  believed.  See  also,  Hronek  v. 
People,  134  111.  139;  People  v.  Campbell,  234  111.  391, 

The  act  relating  to  anti-saloon  territory  makes  it 
unlawful  to  sell  intoxicating  liquor  in  such  territory, 
and  section  1  of  said  Act  (J.  &  A.  ^  4637)  provides 
that  the  term  '* intoxicating  liquor"  shall  include  all 
distilled,  spirituous,  vinous,  fermented  and  malt 
liquors.  Proof  of  the  sale  of  pop  and  that  it  was  a 
malt  liquor  was  held  to  justify  a  conviction  in  God- 
friedson  v.  People,  88  HI.  284.  Proof  of  the  sale  of 
cider  is  not  sufficient  to  convict,  but  if  the  proof  also 
shows  that  it  intoxicated  those  who  drank  it,  then  a 
conviction  is  authorized.  Hertel  v.  People,  78  111. 
App.  109.  If  it  is  proved  that  defendant  sold  spiritu- 
ous, vinous  or  malt  liquor,  that  is  sufficient  to  sustain 
a  conviction  without  proving  their  intoxicating  qual- 
ity, but  as  to  liquors  not  named  in  the  statute,  it  must 
be  proved  that  they  are  intoxicating.  Hewitt  v.  Peo- 
ple, 186  111.  336.  If  a  statute  forbids  the  sale  of  malt 
liquor,  it  is  only  necessary  to  determine  whether  the 
liquor  sold  was  a  malt  liquor,  and  its  intoxicating 
properties  need  not  be  shown.  23  Cyc.  57-64 ;  State  v. 
Gumming s  (Iowa),  2  L.  R.  A.  408.  Courts  take  judicial 
notice  that  whisky  is  a  spirituous  liquor.  16  Cyc  856, 
note.  It  is  contended  that  the  court  erred  in  permit- 
ting the  detectives  to  testify  that  certain  liquid  which 
they  drank  in  the  places  of  these  several  defendants 
was  intoxicating  liquor  or  malt  liquor  or  whisky.  We 
are  of  opinion  that  they  showed  by  their  testimony 
that  they  could  tell  the  character  and  quality  of  what 
they  drank  by  drinking  it,  and  that  a  suiSScient  founda- 
tion was  laid  for  the  introduction  of  their  opinion.    It 
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was  held  in  Com.  v.  Timothy,  8  Gray  (74  Mass.)  480, 
that  it  is  competent  to  permit  a  witness  to  testify  that 
a  certain  liquor  is  a  malt  liquor.  The  defendants  of- 
fered proof  in  several  of  these  cases  to  show  that  what 
the  detectives  drank  and  what  the  defendants  sold  was 
not  intoxicating,  nor  whisky  nor  a  malt  liquor.  That 
left  a  question  of  fact  for  the  jury  to  determine,  and 
in  the  present  case  we  see  no  reason  to  differ  from 
their  conclusion. 

In  some  of  the  cases  the  defendant  succeeded  in 
proving  that  he  supposed  or  had  been  assured  that 
what  he  sold  was  not  intoxicating  but,  in  other  in- 
stances, that  proof  was  kept  out,  and  the  attorney  for 
one  defendant  was  not  permitted  to  state  to  the  jury 
that  he  would  introduce  evidence  tending  to  show  that 
defendant  supposed  that  the  drinks  he  sold  were  not 
intoxicating.  In  cases  of  this  character  the  intention 
of  the  defendant  is  not  material  and  therefore  this 
proof  was  not  competent  nor  a  defense.  McCutcheon 
V.  People,  69  HI.  601 ;  Farmer  v.  People,  77  111.  322 ; 
Maguire  v.  People,  219  HI.  16 ;  People  v.  ISTylin,  139  HI. 
App.  500,  and  236  111.  19.  The  jury  could  only  decide 
the  question  of  guilt  or  innocence  and  had  nothing  to 
do  with  the  punishment. 

In  the  present  case,  defendant  alleges  that  he 
proved  a  former  conviction  for  the  same  offense.  This 
is  not  a  correct  statement  of  the  evidence.  The  al- 
leged former  conviction  was  before  a  justice  of  the 
peace  on  May  17,  1916,  and  was  for  a  violation  of 
a  city  ordinance.  All  proof  in  this  case  was  of  sales  at 
a  later  date,  and  a  conviction  for  violation  of  a  city 
ordinance  would  not  be  a  defense  to  a  prosecution  for 
a  violation  of  the  statute  here  involved. 

Complaint  is  made  of  remarks  by  the  court  in  the 
presence  of  the  jury  in  rulings  upon  the  evidence.  We 
do  not  find  reversible  error  in  them.  It  is  to  be  noted 
that  frequently  where  the  court  overruled  an  objection 


102  Appellate  Coubts  op  Illinois. 

The  People  y.  McCanney,  205  IlL  App.  91. 

by  defendant  to  a  question,  the  answer  is  not  given  in 
the  abstract. 

In  one  of  these  cases,  in  support  of  a  motion  for  a 
new  trial,  an  affidavit  was  filed  which  stated  that  the 
court  ordered  the  jury  to  be  kept  together  during  the 
trial  and  that  in  violation  of  that  order  one  juror  went 
to  CSiicago  after  the  court  adjourned  at  night  and  re- 
turned later  in  the  evening,  and  it  is  urged  that  this 
was  a  violation  of  defendant's  rights.  We  are  unable 
to  find  either  in  the  abstract  or  in  the  record  any  order 
requiring  the  jury  'to  be  kept  together.  In  the  ab- 
sence of  any  order  appearing  in  the  records  of  the 
court,  that  fact  could  only  be  shown,  if  at  all,  by  the 
certificate  of  the  court  in  the  bill  of  exceptions.  What 
was  done  by  the  court  must  be  shown  by  the  bill  of 
exceptions  containing  a  statement  to  that  eflTect  by 
the  trial  judge,  and  cannot  be  shown  by  an  affidavit, 
and  such  affidavit  may  be  disregarded.  Mayes  v.  Peo- 
ple, 106  111.  306;  Peyton  v.  Village  of  Morgan  Park, 
172  HI.  102 ;  Deel  v.  HeUigenstein,  244  HI.  239 ;  People 
V.  Strauch,  247  HI.  220.  We  so  held  in  Tinddll  v.  Chi- 
cago £  N.  W.  Ry.  Co.,  200  HI.  App.  556,  in  which  case 
the  Supreme  Court  denied  a  certiorari.  Such  an  af- 
fidavit was  considered  tn  the  very  recent  case  of  Peo- 
ple V.  King,  276  HI.  138,  but  its  competency  was  ap- 
parently not  questioned  by  counsel.  The  authorities 
we  have  above  cited  were  not  referred  to  and  we  do 
not  think  they  should  be  considered  as  overruled  by 
implication.  Moreover,  these  are  misdemeanors  mere- 
ly, and  in  misdemeanors  it  is  not  error  for  the  jury  to 
separate.  Even  in  felonies  not  capital,  it  is  not  error 
for  the  jury  to  separate.  Sutton  v.  People,  145  III. 
279.  It  is  not  shown  that  defendant  was  harmed  in 
any  way  by  the  fact  that  the  juror  went  to  Chicago. 

In  this  case  the  judgment  rests  upon  twenty-four 
counts,  including  the  last  or  ''nuisance'*  count.  Be- 
sides sales  of  malt  liquor,  there  was  proof  of  some 
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thirty-seven  sales  of  ginger  ale  and  whisky  combined, 
and  the  chemist  testified  that  he  analyzed  one  of  the 
samples  of  the  latter  furnished  him  by  one  of  the  de- 
tectives and  found  that  it  contained  14.18  per  cent,  of 
alcohol  by  volume.  This  proof  made  a  case  under  the 
twenty-four  counts.  One  of  defendant 's  witnesses  tes- 
tified that  he  saw  one  of  the  detectives  putting  whisky 
in  the  ginger  ale.  Others  testified  that  the  buck,  etc., 
which  they  drank  at  defendant's  place  was  not  a  malt 
liquor.  A  chemist  testified  that  he  analyzed  buck  in 
Chicago  furnished  him  by  the  company  which  sold  this 
drink  to  the  defendant,  and  that  the  buck  he  so  an- 
alyzed was  not  a  malt  liquor.  None  of  this  was  proved 
to  be  the  same  liquor  or  from  the  same  receptacle 
from  which  defendant  sold  drinks  to  the  detectives. 
We  would  not  be  warranted  in  saying  that  the  jury 
should  have  believed  defendant 's  witnesses  and  should 
have  disbelieved  those  for  the  State. 

By  the  judgment  of  the  court  defendant  was  fined 
$75  on  each  of  the  counts  numbered  1  to  5  inclusive,  9 
to  12  inclusive,  27  to  39  inclusive,  and  $100  on  each  of 
the  fortieth  and  forty-first  counts,  besides  imprison- 
ment under  the  fortieth  and  forty-first  counts,  making 
the  total  of  fines  $1,850.  In  view  of  the  facts  in  this 
particular  case  shown  in  the  evidence,  and  especially 
that  this  indictment  of  this  defendant  was  obtained 
soon  after  the  anti-saloon  law  went  into  force  in  that 
territory,  and  that  there  is  no  direct  proof  that  de- 
fendant sold  intoxicating  liquor  to  any  residents  of 
said  anti-saloon  territory  or  to  any  persons  except  the 
two  detectives,  we  conclude  that  the  fines  are  imneces- 
sarily  severe  for  the  accomplishment  of  the  purposes 
of  the  law.  Unless  defendant  is  a  wealthy  man  they 
bankrupt  him  and  drive  him  out  of  a  business  which 
he  conducts  at  that  place,  and  which,  except  in  this 
one  particular,  is  entirely  legitimate.  It  has  been  a 
serious  question  with  us  how  we  can  afford  relief  in 
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this  respect.  We  conclude  to  modify  each  one  of  these 
fines  by  reducing  the  fine  under  each  count  excepting 
the  fortieth  and  forty-first  to  $37.50,  and  the  fines 
under  the  fortieth  and  forty-first  to  $50  each,  which 
will  make  the  total  fines  $925.  As  so  modified  the 
judgment  will  be  affirmed. 

Judgment  modified  and  affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, T.  Thomas  H.  McCann,  PlaintilT  in  Error. 

Gen.  No.  6,333.     (Not  to  be  reported  in  full.) 

Error  to  the  County  Court  of  Lake  county;  the  Hon.  Pebbt  L. 
Pebsons,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.  Affirmed.  Opinion  filed  February  10,  1917.  Rehearing  denied 
April  12,  1917. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Thomas  H.  McCann,  defendant,  for 
violation  of  the  act  relating  to  anti-saloon  territory. 
From  a  judgment  for  conviction  under  three  counts, 
including  the  nuisance  count,  defendant  brings  error. 

P.  L.  JoBGENSON,  for  plaintiff  in  error. 

Ralph  J.  Dady  and  E.  M.  Runyabd,  for  defendant  in 
error ;  W.  F.  Weiss,  of  counsel. 

Mb.  Justiob  Dibell  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deelslon. 

Intoxicating  liquors,  $  147* — when  evidence  sufficient  to  bus- 
tain  conviction.  The  evidence  held  to  sustain  a  conviction  under 
the  anti-saloon  law  for  selling  cider  and  buck,  proved  to  be  in- 
tozicating. 


The  People  of  the  State  of  Illinois,  Defendant  In  Er- 
ror^  T.  Mike  MeOuire,  Plaintiff  in  Error. 

Gen.  No.  6,334.     (Not  to  be  reported  In  fnll.) 

EIrror  to  the  County  Court  of  Lake  county;  the  Hon.  Pebbt  L. 
Pebsons,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.  Affirmed.  Opinion  filed  February  10,  1917.  Rehearing  denied 
April  12,  1917. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Mike  McGuire,  defendant,  for  viola- 
tion of  the  act  relating  to  anti-saloon  territory.  From 
a  judgment  for  conviction  under  four  counts,  including 
a  nuisance  count,  defendant  brings  error. 

P.  L.  JoRGBNsoN,  for  plaintiff  in  error. 

Ralph  J.  Dady  and  E.  M.  Run  yard,  for  defendant  in 
error;  W.  F.  Weiss,  of  counsel. 

Mr.  Justice  Dibell  delivered,  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

IirroxicATiNO  liquors,  §  147* — when  evidence  sufficient  to  sustain 
conviction.  Evidence  held  to  sustain  a  conviction  under  the  anti- 
saloon  law  for  selling  buck,  alco  and  cider,  proved  to  be  a  malt 
liquor  or  intoxicating. 


•See  nilnola  Noteff  Digest.  VoU.  XI  lo  XV.  snd  CumuUlttTe  Quarterly,  sam* 
t«iple  and  ■ertlon  number. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror,  T.  George  Gessar,  Plaintiff  in  Error. 

Gen.  No.  6,335.     (Not  to  be  reported  in  full.) 

Error  to  the  County  Court  of  I^ke  county;  the  Hon.  Pebrt  L. 
Persons,  Judge,  presiding.    Heard  in  this  court  at  the  October  term,- 
1916.    Affirmed.    Opinion  filed  February  10,  1917.    Rehearing  denied 
April  12,  1917. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  George  Cessar,  defendant,  for  viola- 
tion of  the  anti-saloon  territory  law.  From  a  judg- 
ment for  conviction  under  thirteen  counts,  including 
the  nuisance  count,  defendant  brings  error. 

P.  L.  JoBGBNSON,  for  plaintiff  in  error. 

Ralph  J.  Dady  and  E.  M.  Eunyabd,  for  defendant  in 
error;  W.  F.  Weiss,  of  counsel. 

Mb.  Justice  "Dibeuj  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deeislon. 

1.  Intoxicating  uquobs,  S  147* — when  evidence  sufficient  to  sus- 
tain conviction.  Evidence  held  sufficient  to  sustain  a  conviction 
under  the  anti-saloon  law  for  selling  cider,  proved  to  be  intoxi- 
cating. 

2.  Intoxicating  uquobs,  |  147* — when  evidence  sufficient  to  sus- 
tain conviction  under  nuisance  count.  Proof  justifying  conviction 
under  the  anti-saloon  law  for  selling  intoxicating  liquors,  held  to 
authorize  conviction  also  under  a  nuisance  count  under  the  law. 

•See  niinels  Notes  Dlgert,  Vols.  XI  to  XV,  and  OuralAtlTe  Qoarterlj,  mbm 
topietftod  eectleii  mimber. 
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Tke  People  of  the  State  of  Illinois,  Befendtnt  in  Er- 
ror,  T.  Joe  Polansek,  Plaintiff  In  Error. 

Gen.  No.  6,336.    (Not  to  be  reported  in  fall.) 

ft 

Brror  to  the  County  Court  of  Lake  county;  the  Hon.  Pebbt  L. 
FiBSONB,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
191S.  Affirmed.  Opinion  filed  February  10,  1917.  Rehearing  denied 
April  12.  1917. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois^ 
plaintiff,  against  Joe  Polansek,  defendant,  for  viola- 
tion of  the  act  relating  to  anti-saloon  territory.  From 
a  judgment  for  conviction  under  fifteen  counts,  in- 
cluding a  nuisance  count,  defendant  brings  error. 

P.  L.  JoBOBNSON,  for  plaintiff  in  error. 

Ralph  J.  Dady  and  E.  M.  Buntabd,  for  defendant  in 
error;  W.  F.  Weiss,  of  counsel. 

Mb.  Justicb  Dibell  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  IHTOXICATINO  IJQU0B8,  |  147* — When  evidence  insufficient  to 
MtMfi  conviction  for  selling  cider.  Bridence  held  not  to  sustain 
oonriction  under  the  anti-saloon  law  for  selling  cider,  un^er  the 
eyidttice  of  defendant,  and  the  man  from  whom  he  bought  the  cider 
shortly  before  the  sale  shown  as  the  basis  for  conviction,  that  it 
waa  sweet  cider  and  not  hard  cider  or  fermented  liquor. 

3.  iKTOKiCATiNa  UQUOBB,  |  147* — When  evidence  sufficient  to 
sustain  conviction.  Evidence  held  sufficient  to  sustain  conviction 
under  the  anti-saloon  law  for  selling  malt  liquor. 

•8e«  nitiiolfl  Notes  Diseii,  Vol*.  XI  to  XV,  and  Ciimiil«tiT«  Quarterly, 
taple  sad  •ectlon  nmnUnr. 
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Fessenden  v.  Travelera  Ina.  Co.,  205  IlL  App.  108. 


Katherine  L.  Fessenden,  Appellee,  y.  Trayelers  Insur- 
ance Company,  Appellant, 

Gen.  No.  6,344.     (Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  Aurora;  the  Hon.  ESdwabd  M.  Man- 
GAN,  Judge,  presiding.  Heard  in  this  coiTrt  at  the  October  term, 
1916.  Affirmed.  Opinion  filed  February  10,  1917.  Rehearing  denied 
April  19,  1917. 

Statement  of  the  Case. 

Action  on  a  policy  of  accident  insurance  on  the  life 
of  C.  N.  Fessenden  by  the  beneficiary,  Katherine  L. 
Fessenden,  plaintiff,  against  the  Travelers  Insurance 
Company,  defendant.  From  a  judgment  for  plaintiff 
for  $7,500,  defendant  appeals. 

Feank  M.  Cox  an,d  E.  J.  Fbllingham,  for  appellant ; 
Raymond  &  Newhall,  of  counsel. 

J.  A.  CoNNELL  and  Alsohxjleb,  Putnam  &  James, 
for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  INSURANCB,  S  667* — when  evidence  suf^dent  to  9ustain  verdict 
for  plaintiff  in  action  on  accident  policy.  In  an  action  upon  an 
accident  insurance  policy  to  recover  for  the  death  of  the  insured,  a 
man  sixty-eight  years  of  age,  and  in  good  health,  where  plaintifC 
claimed  that  death  was  caused  by  slipping  and  falling  upon  an  icy 
sidewalk  and  striking  the  back  and  head,  and  the  defense  was  that 
death  was  caused  through  the  stopping  of  the  heart  due  to  a  dis- 
eased copditlon,  and  the  coroner's  jury  found  that  the  deceased 
came  to  his  death  as  the  result  of  a  diseased-  condition,  erldence 
held  sufficient  to  sustain  a  verdict  for  plaintiff. 

•See  niinois  Notes  Divert,  Vols.  XI  to  XV,  and  Comnlatlve  Qwuierix, 
tople  And  section  Lumber. 
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2.  INBUBANGE,  |  667* — whot  is  effect  of  toitnesse*  not  testifying 
poBitively  as  to  cause  of  death.  In  an  action  upon  an  accident  In- 
surance policy  to  recover  for  the  death  of  the  Insured,  where  the 
defendant  claimed  that  there  was  a  fatal  defect  in  plaintiff's  proofs 
because  no  physician  testified  positively  that  the  fall  in  question 
caused  the  insured's  death,  held  that  such  contention  excluded  the 
Inferences  which  the  jury  might  reasonably  draw  from  the  proof 
of  what  did  occur. 

3.  Tbial,  I  78* — when  evidence  competent  in  rebuttal.  In  an  ac- 
tion upon  an  accident  insurance  poliey  to  recover  for  the  death  of 
the  insured,  where  the  defendant  objected  to  the  introduction  by 
plaintifT,  after  the  defense  had  put  in  its  proof,  of  the  testimony 
of  the  witnesses  who  held  one  of  the  post-mortems,  held  that  such 
evidence  was  competent  in  rebuttal. 

4.  Trial,  |  78* — what  is  competent  rebuttal  evidence.  Where,  in 
an  action  upon  an  accident  Insurance  policy  to  recover  for  the  death 
of  the  insured,  the  defendant's  witnesses  had  testified  that  harden- 
ing of  the  arteries  of  an  old  person  was  a  disease,  held  that  testi- 
mony for  plaintlfC  that  such  gardening  was  an  ordinary  incident 
of  old  age  and  was  not  considered  a  disease,  was  competent  in 
rebuttal. 

6.  iNSTBUcnoNS,  S  151* — when  refusal  proper.  Where  the  ma- 
terial portions  of  refused  instructions  are  contained  in  given  instruc- 
tionSy  such  refusal  is  not  error. 


Graee  L.  Ferry,  Administratrix,  Appellee,  t.  City  of 

Waukegan,  Appellant. 

Gen.  No.  6,400. 

1.  TaiAL,  I  195* — when  instruction  to  find  for  defendant  is  prop- 
erly refused.  An  instruction  to  find  for  the  defendant  must  be 
refused  where  there  is  evidence  fairly  tending  to  make  a  case  for 
the  plaintiff,  even  if  the  evidence  is  such  that,  if  a  verdict  was  re- 
turned for  the  plalntifC,  the  court  would  feel  bound  to  grant  a  ne^ 
triaL 

2.  Appeal  and  xbbob,  |  1735* — when  former  ^  decision  not  con- 
troUing  on  second  appeal.    Where  a  former  judgment  in  a  peiaonal 


•See  nilnole  Note*  Dlseet,  Yole.  XT  to  XV,  and  CnmnlAtlTe  Quarterly,  tame 
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Injury  case  was  reversed  on  the  ground  that  there  was  evidence 
fairly  tending  to  make  a  case  for  the  plaintlfT  and  that  the  court 
was  not  warranted  in  directing  a  verdict  for  the  defendant,  and, 
on  appeal  from  a  judgment  in  favor  of  plaintiff  In  the  second  trial, 
it  was  claimed  that  such  former  decision  was  decisive,  held  that 
such  former  decision  did  not  determine  that  a  weighing  of  the  evi- 
dence on  a  motion  for  a  new  trial  or  on  an  appeal  would  support 
the  verdict,  and  that  therefore  the  merits  must  he  considered  on  the 
second  appeal. 

3.  Municipal  corporations,  |  1098* — when  evidence  tutHcient  to 
sustain  finding  that  automobile  ran  over  material  in  street.  In  an 
action  against  a  city  for  death  caused  by  plaintiff's  intestate  being 
thrown  from  an  automobile  which  struck  something  while  running 
along  a  street  in  the  nighttime,  where  the  plaintiff  claimed  that  the 
automobile  struck  a  pile  of  building  material  contained  in  the  street, 
and  the  defendant  claimed  that  the  driver  ran  against  the  curb  and 
thereby  produced  the  accident,  and  did  not  run  over  the  pile  of 
material,  evidence  held  sufficient  to  sustain  the  finding  that  the 
automobile  ran  over  the  material. 

4.  Municipal  corporations,  |  1098* — what  constitutes  prima  facie 
case  of  negligence  due  to  allowing  building  material  on  street.  In 
an  action  against  a  city  for  death  caused  by  plaintiff's  intestate 
being  thrown  from  an  automobile  which  in  the  nighttime  struck 
against  a  pile  of  building  material  in  a  street,  where  it  appeared 
that  the  material  had  been  in  the  street  for  an  unreasonable  length 
of  time,  and  that  a  considerable  time  before  the  accident  in  question 
the  city  was  notified  that  it  was  dangerous  to  have  the  pile  there 
at  night  without  danger  signals  on  it,  and  that  the  proper  officers 
had  promised  to  have  that  attended  to,  but  nothing  was  done,  held 
that  the  Jury  could  reasonably  find  that  it  was  negligence  for  the 
city  to  have  the  material  in  the  street  at  the  time  of  the  accident, 
and  that  plaintiff  had  therefore  made  a  prima  facie  case. 

5.  Appeal  and  error,  $  1265* — when  presumed  that  jury  found 
against  defendant  as  to  contributory  negligence  of  occupant  of  auto- 
mobile. In  an  action  against  a  city  for  death  caused  by  plaintiff's 
intestate  being  thrown  from  an  automobile  in  which  he  was  being 
driven,  upon  its  striking  a  pile  of  material  in  a  street,  where  the 
accident  occurred  about  half  an  hour  after  sundown,  and  the  lamps 
on  the  automobile  were  not  lighted,  and  the  defendant  claimed  that 
the  failure  to  light  up  was  in  violation  of  sectioii  4  of  the  Motor 
Vehicle  Act  of  1911  (J.  A  A.  IT  10004),  requiring  motor  vehicles  to 
carry  lamps  from  sunset  to  one  hour  before  sunrise,  and  that  such 
negligence  of  the  driver  was  also  attributable  to  the  deceased,  who 
was  aware  that  the  lights  were  not  lit,  held  that  it  was  not  clear 


•Sm  Illinois  Note*  IMsest,  Vols.  XI  to  XV,  and  CnmnlatlTO  Qnarteriy, 
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from  the  evidence  that  the  failure  to  have  lights  on  the  automobile 
contributed  to  the  accident,  and  as  the  instructions  were  not  in  the 
abstract  and  no  complaint  was  made  concerning  them,  it  must  be 
presumed  that  proper  instructions  were  given  concerning  the  con- 
tributory negligence  of  the  deceased,  and  that  the  jury  determined 
that  fact  against  the  defendant 

6.  MuiaciPAi.  coBPOBATioNs,  I  1098*— tDTien  evidence  in  action 
ogcdnst  city  sufficient  to  sustain  finding  for  plaintiff  as  to  speed  of 
automolHle.  In  an  action  against  a  city  for  death  caused  by  an 
automobile  in  which  deceased  was  riding  striking  a  pile  of  material 
in  a  street,  where  the  evidence  was  conflicting  as  to  whether  the 
speed  of  the  automobile  exceeded  the  limit  of  flften  miles  per  hour 
as  fixed  by  section  10  of  the  Motor  Vehicle  Act  (J.  A  A.  Y  10010), 
and  it  appeared  that  the  blood  upon  the  pavement  furthest  from  the 
material  was  seventy-five  to  eighty-two  feet  therefrom,  and  it  was 
claimed  that  this  required  the  Jury  to  find  that  the  speed  greatly 
exceeded  fifteen  miles  per  hour,  but  there  was  the  positive  evidence 
of  several  witnesses  that  the  speed  was  less  than  fifteen  miles  per 
hour,  evidence  held  sulflcient  to  sustain  a  finding  for  plaintiff  as 
to  the  speed  of  the  automobile. 

7.  Nkolioence,  S  112* — when  negligence  of  driver  of  vehicle  not 
bar  to  recovery  by  passenger.  Negligence  of  the  driver  of  a  vehicle 
does  not  usually  bar  recovery  against  a  third  person  by  a  passenger 
who  has  no  control  over  the  driver. 

Appeal  from  the  Circuit  Court  of  Lake  county;  the  Hon.  Clatbx 
C.  Ek>wABDB,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term.  1916.  Affirmed.  Opinion  filed  February  10,  1917.  Rehearing 
denied  AprU  12,  1917. 

Abthttb  Bulkley,  for  appellant. 

Cooke,  Pope  &  Pope  and  Alex  BsAtTBiENy  for  ap- 
pellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

On  December  9,  1912,  Edward  L.  Ferry  was  killed 
in  an  automobile  accident  on  a  street  in  Waukegan. 
He  left  next  of  kin,  and  the  administratrix  of  his  es- 
tate brought  this  suit  to  recover  damages  for  their 


•See  miaoto  Not««  Dls«rt,  Vols.  XI  to  XY,  and  Cmwlstive  Qnvtorly, 
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loss.  On  the  trial  defendant  had  a  judgment,  which 
we  reversed  in  196  111.  App.  81.  Upon  another  trial 
plaintiff  had  a  verdict  and  a  judgment  for  $3,000, 
from  which  defendant  appeals.  It  is  not  claimed  that 
the  court  erred  in  any  rulings  on  the  evidence.  The 
instructions  are  not  set  out  in  the  abstract.  The  only 
grounds  on  which  a  new  trial  was  sought  were  that 
the  verdict  was  not  supported  by  the  law  or  the  evi- 
dence. 

Appellee  contends  that  our  former  decision  is  de- 
cisive of  the  case  now  presented.  At  the  former  trial 
the  verdict  was  based  upon  an  instruction  directing 
the  jury  to  find  the  defendant  not  guilty.  Our  former 
decision  was  that  there  was  evidence  fairly  tending  to 
make  a  case  for  the  plaintiff  and  that  in  such  case  the 
court  was  not  warranted  in  directing  a  verdict  for  the 
defendant.  Such  an  instruction  imder  such  circum- 
stances must  be  refused,  even  if  the  evidence  is  such 
that,  if  a  verdict  was  returned  for  the  plaintiff,  the 
court  would  feel  bound  to  grant  a  new  trial.  Libby, 
McNeill  £  Libby  v.  Cook,  222  HI.  206.  Therefore  our 
former  decision  did  not  determine  that  a  weighing  of 
the  evidence  on  a  motion  for  a  new  trial  or  on  an 
appeal  would  support  the  verdict.  Therefore  the 
merits  must  here  be  considered. 

James  Ferry,  a  brother  of  deceased,  owned  the  au- 
tomobile and  was  running  it.  A  Mr.  Neal  sat  on  the 
front  seat  with  him.  Henry  Sine  sat  on  the  back  seat 
with  deceased.  They  had  just  started  from  Waukegan 
to  return  to  their  homes  in  Zion  City.  As  they  were 
going  north  in  Sheridan  Boad,  in  a  residence  part  of 
the  city,  they  met  a  team  hauling  a  hayradt  and  nearly 
in  the  center  of  the  paved  way.  The  driver  turned  to 
the  east  to  pass  aroimd  the  wagon.  There  was  a  pile 
of  building  material,  composed  of  cement;  gravel  and 
sand,  in  the  street.  The  automobile  struck  something. 
It  is  the  contention  of  appellee  that  it  struck  this  pile 


Second  Distbict-^Febbuaby,  1917.  113 


Ferry  y.  City  of  Waukegan,  205  111.  App.  109. 

of  material ;  that  the  automobile  went  over  and  beyond 
it  some  little  distance  and  finally  ran  into  a  stepping 
block  at  the  curb.  The  left  front  wheel  of  the  automo- 
bile broke  down.  Deceased  was  flnng  into  the  street, 
was  picked  up  unconscious  and  died  that  night.  The 
pile  in  th^  street  was  a  little  ways  west  of  the  curb 
and  was  two  or  two  and  one-half  feet  high  and  prob- 
ably four  feet  wide.  The  paved  way  was  thirty-six 
feet  wide.  The  evidence  was  that  the  top  of  the  pile 
was  knocked  off  and  that  there  was  a  broad  mark 
across  at  the  top,  such  as  would  be  made  by  an  auto- 
mobile wheel.  Appellant  showed  that  there  were  on 
the  curb,  beginning  about  seven  feet  south  of  the  pile 
and  extending  north  nearly  to  said  stepping  block,  sev- 
eral fresh  abrasions  on  the  face  of  the  curb,  and  it 
contended  that  the  driver  ran  against  the  curb  and 
thereby  produced  this  accident,  and  did  not  run  over 
the  pile  of  material.  This  was  a  question  of  fact  for 
the  jury  and  we  see  no  reason  £o  disturb  its  conclusion 
that  the  automobile  ran  over  the  material. 

It  is  not  uplawf  ul  to  permit  building  materials  to  be 
placed  in  a  street  preparatory  to  building  on  the  ad- 
jacent land,  if  the  street  is  not  thereby  improperly  ob- 
structed ;  but  the  materials  must  be  removed  within  a 
reasonable  time.  Tolman  £  Co.  v.  City  of  Chicago^ 
240  m.  268.  The  evidence  makes  it  probable  that  this 
material  was  placed  on  this  street  in  July  or  August 
and  makes  it  certain  that  it  was  there  in  September. 
The  necessity  for  its  presence  on  the  street  was  over 
a  long  time  before  this  accident.  The  city  was  notified 
long  before  this  accident  that  this  material  ought  to 
be  removed,  and  its  officers  promised  to  attend  to  the 
matter,  and  they  did  remove  a  part  of  the  material 
that  had  previously  been  there.  About  two  weeks  be- 
fore this  accident  the  city  authorities  cleaned  up  this 
street  in  that  vicinity  except  that  it  left  this  pile. 
Quite  a  while  before  this  accident  the  city  was  notified 
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that  it  was  dangerous  to  have  that  pile  there  at  night 
without  danger  signals  upon  it,  and  the  proper  officers 
promised  to  have  that  attended  to,  hut  nothing  was 
done.  We  are  of  opinion  that  the  jury  could  reason- 
ably find  that  it  was  negligence  for  the  city  to  have 
that  pile  of  material  there  at  the  time  of  the  accident. 
Appellee  therefore  made  a  prima  facie  case. 

Section  4  of  the  Motor  Vehicle  Act  of  1911  (J.  &  A. 
^  10004)  requires  motor  vehicles  to  carry  lighted 
lamps  from  sunset  to  one  hour  before  sunrise.  This 
accident  occurred  about  thirty  minutes  after  sundown, 
and  the  lamps  on  this  automobile  were  not  lighted.  It 
is  claimed  that  this  was  negligence  that  should  bar  a 
recovery.  The  negligence  of  a  driver  does  not  usually 
bar  a  recovery  by  a  passenger  who  has  no  control  over 
the  driver.  Chicago  (&  A.  R.  Co.  v.  Vipond,  212  111. 
199 ;  Nonn  v.  Chicago  City  Ry.  Co.,  232  111.  378 ;  Yeates 
V.  Illinois  Cent.  R.  Co.,  241  111.  205 ;  Dudley,  v.  Peoria 
Ry.  Co.,  153  HI.  App.*  619.  But  appellant  contends 
that  to  permit  this  automobile  to  proceed  with  a  light 
in  violation  of  law  is  also  the  negligence  of  the  pas- 
senger who  is  injured,  under  Flynn  v.  Chicago  City 
Ry.  Co.,  250  111.  460.  About  a  mile  before  the  place  of 
the  accident  was  reached,  Sine,  sitting  on  the  back 
seat  with  deceased,  asked  James  Ferry,  the  driver,  if 
his  lights  were  lit,  and  the  driver  replied  that  he  would 
light  them  when  he  reached  the  end  of  the  street  lights. 
It  was  not  yet  dark  and  the  street  lights  were  on. 
Deceased  was  in  a  conversation  with  Sine  about  a 
proposal  concerning  a  business  trip  to  the  west  to  be 
made  by  the  two  together.  At  most,  it  was  a  question 
of  fact  for  the  jury  whether  deceased  should  have  in- 
sisted on  leaving  the  car  unless  its  lamps  were  im- 
mediately lighted.  It  is  not  clear  from  the  evidence 
that  the  failure  to  have  lights  on  the  automobile  con- 
tributed to  the  accident.  The  automobile  was  proceed- 
ing in  the  same  line  of  travel  as  that  on  which  the  hay- 
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rack  was  coming.  When  the  driver  nearly  reached  the 
hayrack  he  turned  suddenly  to  the  east  to  go  around 
it  and  then  was  first  confronted  with  this  pile  of  ma- 
teriaL  It  is  not  clear  that  he  would  have  seen  the 
material  any  sooner  if  his  lights  had  been  on.  As  the 
instructions  are  not  in  the  abstract  and  no  complaint 
is  made  concerning  them,  we  must  assume  that  proper 
instructions  concerning  the  contributory  negligence  of 
deceased  were  given,  and  that  the  jury  determined 
that  question  of  fact  against  appellant.  Section  10  of 
said  Motor  Vehicle  Act  ( J.  &  A.  ff  10010)  restricts  the 
speed  of  automobiles  in  the  residence  portions  of  an 
incorporated  city  to  fifteen  miles  per  hour.  The  proof 
for  appellee  was  to  the  effect  that  this  automobile  was 
running  within  that  limit.  The  proof  introduced  by 
appellant  tended  to  show  that  the  speed  greatly  ex- 
ceeded the  prescribed  limit.  The  blood  upon  the  pave- 
ment farthest  from  the  pile  of  material  proved  to  be 
from  seventy-five  to  eighty-two  feet  therefrom,  and 
it  is  insisted  that  this  required  the  jury  to  find  that 
the  speed  greatly  exceeded  fifteen  miles  per  hour. 
There  is  force  in  this  argument,  but  it  assumes  that 
the  body  of  deceased  left  the  automobile  at  the  pile  of 
material.  The  automobile  was  in  fact  in  motion  whil,e 
the  body  of  deceased  was  leaving  the  car,  and  it  may 
be  that  the  left  front  wheel  did  not  entirely  collapse, 
and  deceased  did  not  actually  leave  the  car,  until  the 
automobile  struck  the  stepping  block.  This  also  leaves 
out  of  consideration  the  angle  at  which  the  car  may 
have  approached  the  material  and  what  the  driver 
may  have  done  with  the  wheel  after  the  automobile 
struck  the  material ;  and  the  driver  was  rendered  un- 
conscious and  was  unable  to  tell  what  did  take  place. 
We  do  not  feel  warranted  in  disturbing  thq  conclusion 
of  the  jury,  supported  as  it  is  by  the  positive  evidence 
of  several  witnesses  that  the  speed  was  less  than  fif- 
teen miles  per  hour.    We  therefore  think  it  unneces- 
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sary  to  determine  whether  the  deceased,  engaged  in 
a  business  conversation  with  the  man  by  his  side  on 
the  back  seat,  was  bound  at  his  peril  to  take  notice  of 
the  speed  of  the  vehicle  and  to  require  it  to  be  reduced 
or  to  leave  the  car. 

We  find  no  reversible  error  in  the  record  and  the 
judgment  is  therefore  affirmed. 

Affirmed. 


John  M.  Smith  et  al.,  Plaintiffs  In  Error^  y.  George  W. 
Smith  and  Robert  W.  Bank,  Administrator,  De- 
fendants in  Error. 

Gen.  No.  6,234.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Rock  Island  county;  the  Hon.  Wn> 
LiAM  T.  Church,  Judge,  presiding.  Heard  In  this  court  at  the  April 
term,  1916.    Affirmed.    Opinion  filed  April  19,  1917. 

Statement  of  the  Case. 

Bill  in  equity  by  John  M.  Smith,  Nellie  M.  Clow, 
Nellie  Anderson,  Arthur  E.  Johngon  and  Anne  E. 
Smith,  as  heirs  of  John  P.  Smith,  deceased,  complain- 
ants, against  George  W.  Smith,  sole  beneficiary,  and 
Robert  W.  Rank,  administrator  with  the  will  annexed 
of  John  P.  Smith,  defendants,  to  set  aside  the  will  of 
said  deceased.  From  a  decree  dismissing  the  bill  for 
want  of  equity,  complainants  bring  error. 

William  McEniby  and  Floyd  E.  Thompson,  for 
plaintiffs  in  error. 

J.  T,  &  S.  R.  Kenwobthy,  for  defendants  in  error. 
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Mb.  Pbesidinq  Justice  Nibhaus  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Deelslon. 

1.  Wills,  |  20* — what  are  not  insane  delusions.  In  proceedings 
to  set  aside  a  will  where  it  was  claimed  that  the  unsoundness  of 
mind  of  the  testator  *wa8  manifested  hy  his  search  for  ?old  or  coal 
on  his  farm,  and  that  his  belief  that  gold  could  be  found  in  paying 
quantities  was  a  delusion  resulting  from  an  unsound  state  of  mind, 
and  it  appeared  that  the  notions  which  the  testator  had  concerning 
the  probability  of  finding  gold  or  coal  were  not  purely  imaginative 
but  had  some  basis  in  fact,  held  that  such  ideas  of  the  testator 
were  conclusions  and  not  delusions. 

2.  WojjB,  f  20* — what  constitutes  a  delusion.  In  proceedings  to 
set  aside  a  will  where  it  was  claimed  that  the  testator  suffered 
from  delusions  resulting  from  an  unsoimd  mind,  held  that  a  de- 
lusion is  not  a  deduction  from  facts*  but  something  purc-ly  imaglna- 
tiTe»  a  figment  of  the  brain. 

3.  Wills,  f  20* — what  are  not  delusions.  Where  the  notions  of 
a  testator  charged  with  suffering  from  delusions  resulting  from  an 
unsound  state  of  mind  are  based  upon  some  sort  of  evidence,  how- 
ever insuflicient,  such  notions  are  deemed  conclusions  and  not  de- 
lusions. 

4.  Wills,  f  20* — when  existence  of  insane  delusions  not  shoton. 
An  insane  delusion  is  not  established  when  the  court  is  able  to 
understand  how  a  person  situated  as  the  testator  was  might  have 
believed  all  that  the  evidence  shows  that  he  did  believe,  and  still 
have  been  in  full  rtossession  of  his  senses. 

6.  Wills,  |  20* — what  does  not  constitute  a  delusion  invalidating 
win.  Where  a  testator  has  actual  grounds  for  suspicion  of  the 
existence  of  something  in  which  he  believes,  though  in  fact  not 
well  founded  and  disbelieved  by  others,  a  misapprehension  of  the 
fact  is  not  a  matter  of  delusion  which  will  invalidate  his  will. 

6.  Wills,  {  30* — who  has  burden  of  proof  as  to  sanity  of  testator. 
In  the  contest  of  a  will  upon  the  question  of  testamentary  capacity, 
the  burden  of  proving  the  sanity  of  the  testator  is  in  the  first  in- 
stance on  the  proponents,  but  after  a  prima  facie  case  has  been 
made  out  by  the  testimony  of  the  subscribing  witnesses,  the  legal 
presumption  is  in  favor  of  sanity,  and  the  burden  of  the  whole  case 
rests  upon  the  contestants. 

7.  Wills,  f  19* — when  senile  dementia  does  not  constitute  mental 
incapacity  to  make  wiU.    While  senile  drmentia  Is  a  weakening  cou- 

•Sm  lUlnols  N«lM  Dls«tt»  ToU.  XI  to  XV.  and  Cumulative  Quarterly, 
pie  sad  aeetlaa  B«mber. 
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ditiom  of  the  mind  resulting  from  old  age  and  bringing  about  a 
diminution  of  the  mental  faculties.  It  does  not  necessarily  result 
In  mental  Incapacity  to  make  a  will. 

8.  Wills,  {  19* — when  evidera^e  iiMuHident  to  ihow  mental  incc^ 
pcLOity  to  make  will.  In  a  will  contest  where  expert  witnesses  tes- 
tified that  the  testator  had  Mcnile  dementia  on  a  certain  date  and 
that  he  was  so  afflicted  four  months  previous,  when  the  will  was 
made,  but  did  not  testify  that  such  tenile  dementia  which  the 
testator  may  have  had  during  the  month  the  will  was  made  was 
of  such  a  character  as  to  aftect  his  testamentary  capacity,  evidence 
held  insufficient  to  show  mental  incapacity  to  make  a  will. 


The  People  of  the  State  of  Illinois^  Defendant  in  Er- 
ror,^. Frank  Barney,  Plalntiif  In  Error. 

Gen.  No.  6,828.    (Not  to  be  reported  in  full.) 

ESrror  to  the  County  Court  of  Boone  county;  the  Hon.  Willta\£ 
0.  Ds  Wolf,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.    Reversed  and  remanded.    Opinion  filed  April  19,  1917. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Frank  Barney,  defendant,  for  ille- 
gally selling  intoxicating  liquor  in  anti-saloon  terri- 
tory. From  a  judgment  sentencing  defendant  to  pay 
a  fine  of  one  hundred  dollars  and  for  confinement  in 
the  county  jail  for  eighty  days  and  ordering  the  place 
in  which  the  liquor  was  sold  to  be  abated  as  a  nuisance, 
defendant  brings  error. 

William  L.  Pierce,  for  plaintiff  in  error. 

Patrick  H.  0  'DoNNELiij'  for  defendant  in  error. 

Mr.  Presiding  Justice  Niehaus  delivered  the  opin- 
ion of  the  court. 

•See  nilnols  NotM  Direct,  Tola.  XI  to  XT,  aad  OoiiiiUallT«  Qoarterly,  mmm 
tople  sad  Mctlon  number. 
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Abstract  of  the  Beeislon. 

1.  iRToxioATiNG  LiQuoBs,  I  161* — When  evidetice  insufficient  to 
sustain  conviction  for  illegally  selling  intoxicating  liquor  in  anti- 
saloon  territory.  In  a  prosecution  tor  illegally  sellinfi^  intoxicating 
liquor'  in  anti-saloon  territory  and  maintaining  a  nuisance,  where  a 
conviction  was  had  upon  two  of  eleven  counts,  and  it  appeared  that 
of  the  four  witnesses  upon  whose  testimony  the  People  relied  for 
a  conviction  one  did  not  suiBciently  connect  the  plaintiff  with  the 
sale  testified  to,  another  was  impeached  and  the  remaining  two 
must  have  heen  mistaken  in  their  testimony,  held  that  the  verdict 
was  not  hased  upon  sufficiently  reliable  evidence  to  sustain  a  con- 
viction in  a  criminal  case. 

2.  Cbzhiitai.  law,  i  207* — when  abridgment  of  right  of  cross- 
examination  prejudicial  error.  It  is  prejudicial  error  to  unduly 
abridge  the  right  of  cross-examination  to  which  a  defendant  in  a 
criminal  case  is  entitled. 


Joseph  Pedroni,  Appellee,  y.  Illinois  Third  Yein  Coal 

Company,  Appellant. 

Oen.  No.  6,887.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Circuit  Ck>urt  of  Bureau  county;  the  Hon.  Job 
A.  Davis,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1918.    Affirmed.    Opinion  filed  April  19,  1917. 

Statement  of  the  Case. 

Action  by  Joseph  Pedroni,  plaintiff,  against  the  Illi- 
nois Third  Vein  Ooal  Company,  defendant,  to  recover 
damages  for  personal  injuries  sustained  while  in  de- 
fendant's employ  as  a  coal  miner.  From  a  judgment 
for  plaintiff  for  five  hundred  dollars,  defendant  ap- 
peals. 

•Sm  UUnoto  Notes  DIvett.  Vol*.  XI  to  XV*  and  CnmiiUitlTO  Qoartorly. 
mtm  mmI  toetton  niunber. 
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McDouGALL,  Chapman  &  Baynb,  for  appellant ;  Mas- 
tin  &  Sheblogk,  of  counsel. 

J.  L.  MuEPHY,  for  appellee. 

Mr.  Presiding  Justice  Niehaus  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Statutes,  |  196* — how  construed.  Statutes  are  to  be  con- 
strued with  reference  to  the  purposes  for  which  they  are  enacted. 

2.  Mines  and  minebals — when  mine  operator  liable  for  injury 
caused  by  falling  of  top  of  cage.  In  an  action  against  a  mine  oper- 
ator for  personal  injuries  sustained  hy  a  miner  while  he  was  on 
a  cage  used  in  a  coal  mine  for  hoisting  the  miners,  where  it  ap- 
peared that  there  was  an  opening  in  the  top  of  the  cage,  that  the 
door  to  cover  this  opening  was  standing  upon  its  hinges,  that  the 
plaintiff,  while  hurriedly  getting  into  the  cage  and  reaching  up  for 
a  handhold  to  steady  himself,  grasped  the^^ge  of  this  open  place, 
and  that  as  he  did  so  the  said  door  fell  and  crushed  his  fingers, 
and  plaintiff  contended  that  the  keeping  of  the  door  open  was  in 
violation  of  that  portion  of  the  statute  requiring  such  cages  to  be 
furnished  with  a  sheet  metal  covering,  held  that  the  language  of  the 
statute  did  not  indicate  that  its  sole  purpose  was  to  protect  miners 
who  rode  in  cages  from  falling  objects,  and  that  it  was,  in  effect, 
violated  because  at  the  time  of  the  injury  the  cage  was  not  in  the 
condition  in  which  the  statute  contemplated  it  should  be,  by  rea- 
son of  the  failure  to  cover  up  the  opening  in  the  top  of  the  cage. 

3.  Appeal  and  ebbob,  f  1540* — when  instructions  not  limiting  neg- 
ligence to  that  charged  in  declaration  not  reversibly  erroneous. 
Where,  in  an  action  to  recover  for  injuries  sustained  by  a  miner 
while  in  a  cage  in  a  coal  mine,  certain  instructions  given  for  the 
plaintiff  were  subject  to  the  criticism  that  they  permitted  the  jury 
to  find  for  the  plaintiff  if  the  injury  was  caused  by  negligence  in 
failing  to  provide  a  safe  cage  for  plaintiff  to  ride  in,  without  limit- 
ing such  negligence  to  that  charged  in  the  declaration,  held  that 
as  there  was  no  evidence  of  negligence  other  than  that  charged, 
the  instructions  could  not  have  harmed  the  defendant  and  the 
error  was  not  sufficient  to  reverse. 

4.  Mines  and  minebals — what  is  purpose  of  statute  requiring 
metal  covers  on  cages.    In  an  action  by  a  miner  for  injuries  sus- 


•See  Illinois  Notes  Dlirest,  Vols.  XI  to  XV,  and  Camiil»MT9  QHMtorlj. 
topio  and  section  number. 


Second  District — ^ApBiii,  1917.  121 

Pedronl  y.  Illinois  Third  Vein  Coal  Co.,  205  111.  App.  119. 

tained  In  a  coal  mine  through  the  falling  of  a  door,  standing  upright 
on  top  of  the  cage  in  which  the  plaintiff  was  riding,  falling  on  his 
hands  while  he  had  hold  of  the  edge  of  an  opening  on  the  top  of 
the  cage,  where  the  plaintifF  claimed  that  such  opening  conptituted 
a  Yiolation  of  that  part  of  the  Mines  and  Mining  Act  requiring 
cages  used  in  the  shafts  for  hoisting  and  lowering  workmen  into 
the  coal  mine  to  be  furniehed  with  a  sheet  metal  cover,  and  the 
defendant  claimed  that  tie  only  purpose  of  the  statute  was  to  pro- 
tect persons  in  the  cage  from  falling  objects,  held  that  the  pro- 
tection of  persons  against  falling  objects  was  the  test  of  the  ade- 
quacy of  the  covering  rather  than  its  sole  purpose,  and  that  the 
obvious  meaning  of  the  statute  was,  not  only  that  such  cages  should 
be  equipped  with  metal  covers,  but  also  that  they  should  be  in  use 
as  such  when  the  cages  were  operated  for  hoisting  miners. 

6.  Instructions,  f  137* — when  properly  refused.  Instructions 
stating  that  the  Jury  must  make  their  finding  under  their  oaths  con* 
ceming  a  certain  feature  of  a  case  are  properly  refused. 

6.  Mines  and  minerals,  f  186* — iDhen  inMtruction  in  action  by 
miner  for  injuries  from  falling  of  top  of  cage  is  erroneous.  In  an 
action  for  Injuries  sustained  by  a  miner  in  a  coal  mine,  where  vio- 
lation of  a  statute  was  involved  and  the  plaintifF  also  charged 
common-law  negligence,  and  defendant  claimed  that  the  only  pur- 
pose of  the  said  statute  was  to  protect  persons  who  were  in  a  cage 
from  falling  objects,  and  that  plaintifF  was  not  entitled  to  recover 
because  he  was  not  injured  by  a  falling  object,  held  that  an  instruc- 
tion practically  directing  a  yerdict  for  the  defendant  in  cose  they 
found  that  the  injury  was  not  caused  by  a  falling  object  was  prop- 
erly refused,  as  it  limited  the  right  of  recovery  to  injuries  result- 
ing from  a  violation  of  the  statute,  and  ignored  the  plaintiff's  right 
to  recover  if  there  was  sufficient  evidence  under  the  counts  charg- 
ing common-law  negligence. 

7.  Instructions,  |  137* — when  properly  refused.  An  instruction 
leaving  the  jury  to  determine  whether  under  the  evidence  there  was 
a  Yiolation  of  a  statute  as  a  matter  of  law  is  properly  refused. 

•See  nilnote  Nat«s  Divert,  ToU.  XI  to  XV,  and  OomiilaUTe  Quarterly,  mmm 
pie  aad  Metlaa  nvmber. 
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Bey.  Father  3.  Whelan,  Appellee^  t.  Massachusetts 
Bonding  &  Insurance  Company  (Impleaded  with 
William  Underwood),  Appellant. 

Gen.  No.  6,338. 

1.  iNDBMNirr,  I  23* — when  declaration  in  action  on  huildinff 
contractor'^  l>ond  is  not  demurrable  for  failure  to  allege  pajpnent 
of  money.  In  an  action  on  an  Indemnifying  bond  Insuring  the 
performance  of  a  building  conjtract,  where  the  declaration  alleged 
as  breaches  the  failure  of  the  contractor  to  pay  for  materials  which 
he  was  bound  to  furnish  for  the  erection  of  the  buildings  resulting 
in  the  filing  of  mechanics'  liens,  and  subsequent  further  breaches 
were  assigned,  and  It  was  alleged  that  since  the  commencement 
of  the  suit  a  decree  In  favor  of  the  parties  having  mechanics' 
Hens  had  been  entered,  and  a  demurrer  to  the  declaration  on  the 
ground  that  no  payment  of  money  was  alleged,  and  that  therefore 
no  breach  of  the  bond  was  shown,  was  overruled,  and  the  defendant 
elected  to  abide  by  the  demurrer  and  default  was  entered  but  no 
damages  were  assessed  under  the  original  declaration,  held  that  the 
allegations  of  the  declaration  were  sufficient  to  cover  at  least  nom- 
inal damages,  and  that  the  plaintiff  had  the  right  to  sue  for  a  re- 
covery of  such  damages  when  no  substantial  damages  had  yet 
accrued,  and  that  under  the  Practice  Act,  sec.  85  (J.  ft  A.  f  8572), 
the  plaintiff  had  the  right  to  recover  nominal  damages  under  the 
declaration.  If  the  averment  came  within  the  Indemnity  clause  of 
the  bond,  and  afterwards.  If  he  suffered  substantial  damages,  could 
assign  additional  breaches  of  the  bond  to  recover  such  additional 
damages,  and  that  therefore  the  original  declaration  was  not  de- 
murrable. 

2.  Indemnity,  {  23* — tohen  declaration  in  action  on  bond  suffi- 
ciently alleges  delivery  to  defendant  of  written  statement  showing 
default  of  contractor.  Where,  in  an  action  on  an  indemnifying  bond, 
the  defendant  claimed  that  the  declaration  was  demurrable  on  the 
ground  that  there  was  no  proper  allegation  of  the  delivery  to  the 
defendant  of  a  written  statement  of  the  facts  showing  the  default 
of  the  contractor,  within  ten  days  of  obtaining  knowledge  of  the 
default,  held  that  the  allegation,  although  general  in  Its  terms,  was 
not  demurrable. 

3.  Pleading,  |  53* — when  declaration  is  sufficient  as  against  gen- 
eral demurrer.    An  allegation  in  a  declaration  alleging  performance 

•See  Illinois  Notee  Diirevt,  Vols.  XI  to  XV.  and  OamuUtlve  Quarterlj,  same 
topic  and  section  nomber. 
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of  precedent  conditions  in  general  terms  is  sufficient,  at  least  as 
against  a  general  demurrer. 

4.  IN1XEM17ITT,  I  23* — when  declaration  in  action  on  bond  not 
demurrable  on  ground  that  action  is  prematurely  brought.  In  an 
action  on  an  indemnifying  bond  where  it  appeared  that  certain 
notices  were  Required  to  be  sent  as  a  condition  precedent  to  Uie 
commencement  of  an  action*  and  where  a  demurrer  was  filed  on  the 
ground  that  the  action  was  prematurely  brought,  held  that  a  de- 
murrer would  not  lie  on  the  ground  stated,  as  it  did  not  afflrma- 
tiyely  appear  on  the  face  of  the  declaration  that  the  action  was 
prematurely  brought 

5.  INDBMNITT,  |  13* — whcn  noticc  of  default  waived.  The  denial 
by  an  insurance  company  of  all  liability  under  an  indemnifying 
bond  waives  the  necessity  of  proof  of  any  notice  of  default  which 
may  be  required  by  the  bond  as  a  condition  precedent  to  the  main- 
tenance of  an  action  thereon. 

6.  INDXMNITT,  I  23* — when  declaration  in  action  on  bond  to  in- 
euro  performance  of  building  contract  Mhowe  interest  of  plaintiff 
in  premises.  Where,  in  an  action  on  an  indemnifying  bond  to  in- 
sure the  carrying  out  by  the  contractor  of  a  church  and  parsonage 
building  contract,  it  was  claimed  that  no  damage  could  result  to  the 
plaintiff,  who  was  the  pastor,  on  the  ground  that  the  premises  were 
owned  by  a  bishop  of  the  church,  held  that  while  the  declaration 
contained  allegations  that  the  legal  title  was  rested  in  the  bishop, 
it  also  contained  averments  that  the  premises  were  the  property 
of  the  plaintiff,  and  the  inference  properly  to  be  drawn  under  the 
demurrer  was  that  the  title  held  by  such  bishop  was  held  by  Lim 
in  trust,  and  that  tiie  equitable  ownership  was  in  the  plaintiff. 

7.  Plbadino,  I  215* — what  is  effect  of  demurrer.  A  demurrer 
does  not  go  to  the  question  of  damages. 

8.  IiniBMNiTT,  I  5* — who  may  indemnify  himself  by  contract 
against  damage  by  loss  of  property.  The  holder  of  any  interest  in 
property  may  legally  indemnify  himself  by  contract  against  dam- 
age he  may  suffer  by  its  loss,  and  it  is  not  necessary  that  he  should 
hold  the  legal  tiUa 

9.  PLEADI170,  I  200* — what  is  effect  of  demurrer.  A  demurrer 
admits  the  averments  in  a  declaration  that  the  premises  in  quea- 
tion  were  the  property  of  the  plaintiff. 

10.  iKDKMifiTT — when  surety  on  building  construction  bond  pre- 
cluded from  raieing  objection  that  declaration  does  not  show  owner- 
ship of  premises  in  plaintiff.  In  an  action  against  a  surety  company 
on  a  bond  indemnifying  plaintiff  against  loss  under  a  building  con- 
tract where,  on  demurrer,  the  defendant  claimed  that  the  declaration 
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did  not  show  ownership  by  the  plaintiff  of  the  property  in  question, 
held  that  the  defendiant  was  not  in  position  to  avoid  the  obliga- 
tion by  denying  ownership  in  plaintiff,  it  having  contracted  with 
him  for  indemnity  and  received  valuable  consideration  therefor 
on  the  basis  of  his  ownership,  and  in  legal  effect  had  obligated 
itself  to  pay  Indemnity  on  that  basis. 

11.  iNDEMNmr,  f  23* — when  special  pleas  to  declaration  in  ac- 
tion on  building  con8trucii<m  bond  are  insufficient.  In  an  action 
against  a  surety  company  on  a  bond  indemnifying  plaintiff  against 
'loss  under  a  building  contract,  where  the  defendant  in  special  pleas 
alleged  that  the  plaintiff  had  no  right  to  recover  because  the  dam- 
ages alleged  did  not  accrue  within  the  required  period  after  the 
completion  of  the  building,  held  that  such  pleas  were  demurrable, 
as  such  allegations  were  mere  conclusions  and  no  facts  were  alleged 
upon  which  an  issue  could  have  been  tried. 

12.  INDEMNFTY,  {  24* — When  presumed  that  time  limitation  in  \ 
bond  for  recovery  of  damages  is  waived.  Where,  in  an  action  against 
a  surety  company  on  a  bond  Indemnifying  against  loss  under  a  build- 
ing contract,  it  appeared  that  the  bond  provided  that  no  recovery 
should  be  had  for  damages  accruing  after  the  lapse  of  a  certain 
specified  period,  but  it  also  provided  that  the  plaintiff  should  pre- 
serve and  exercise  all  rights  provided  for  his  protection  by  the  lien 
laws,  and  plaintiff,  before  suing'  on  the  bond,  had  contested  the 
question  of  mechanics'  liens,  and  as  such  defense  could  not  have 
been  made  within  the  time  fixed  by  the  bond,  held  that  the  defend- 
ant was  legally  presumed  to  have  waived  the  limitation,  and  it 
therefore  became  inoperative. 

13.  Indemnity,  i  23* — when  plea  in  action  on  building  construc- 
tion indemnity  bond  is  demurrable  as  raising  question  of  law. 
Where,  in  an  action  on  an  indemnifying  bond,  a  plea  was  filed  rais- 
ing the  question  as  to  whether  the  limitation  fixed  in  the  bond  rel- 
ative to  the  accruing  of  damages  was  not  waived  or  rendered  inop- 
erative, held  that  the  question  was  one  of  law  and  could  not  be 
raised  by  plea,  and  that  the  demurrer  to  the  plea  was  properly 
sustained. 

14.  iNDBMNrrr,  f  23* — what  defense  should  be  specially  pleaded 
to  original  declaration  in  action  on  building  construction  indemnity 
bond.  Where,  in  an  action  on  an  indemnifying  bond  insuring  the 
performance  of  a  building  contract,  a  default  was  entered  under 
the  original  declaration,  and  additional  breaches  were  assigned 
after  the  filing  of  the  original  declaration,  and  defendant  claimed 
that  the  Jury  should  have  been  instructed  to  find  for  the  defendant 
on  the  ground  that  the  plaintiff  failed  to  perform  and  comply  with 
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a  eonditlon  requiring  plaintiff  to  exercise  and  preserve  all  right  pro- 
vided for  his  protection  by  the  laws  relating  to  liens,  in  that  he 
failed  to  require  the  contractor  to  give  a  verified  statement  in(  writ- 
ing of  the  names  of  pariles  furnishing  materials,  etc.,  held  that  if  the 
defendant  was  entitled  to  defend  upon  the  ground  stated,  it  was 
necessary  that  such  defense  should  have  been  pleaded  specially,  and 
that  it  should  have  been  pleaded  to  the  original  declaration,  and 
as  the  question  of  plaintiff's  liability  had  been  adjudicated  by  the 
judgment  on  the  declaration  originally  filed,  the  defendant  could 
not  reopen  the  question  of  liability  In  the  matter  of  damages  result- 
ing from  the  alleged  additional  breaches,  and  could  not  reopen  the 
question  of  its  legal  liability  on  the  bond,  in  the  motion  to  direct 
a  verdict. 

Appeal  from  the  Circuit  Court  of  De  Kalb  county;  the  Hon.  Clin- 
ton F.  IBWIN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  19,  1917. 

Moses,  Bosenthal  &  Kenkedy,  for  appellant;  Wal- 

TEB  BACHBACHy  of  COUnSel. 

Oliffe  &  Clipfb  and  Pepfbbs  &  Wing,  for  appellee. 

Mb.  Pbesidikq  Justice  Niehaub  delivered  the  opin- 
ion of  the  conrt. 

The  appellee,  Rev.  John  H.  Whelan,  a  Catholic 
priest  in  charge  of  a  church  and  parsonage  as  pastor 
at  Maple  Park,  entered  into  a  contract  with  one  Wil- 
liam Underwood-  of  Waverly,  Iowa,  on  the  14th  of 
August,  1913,  for  the  purpose  of  erecting  a  church 
building  and  parsonage,  and  under  the  terms  of  the 
contract  Underwood,  the  contractor,  was  to  furnish 
the  work  and  materials  necessary  to  build  the  church 
and  parsonage,  according  to  the  plans  and  specifica- 
tions which  had  been  prepared,  and  to  complete  the 
same  on  or  before  January  1,  1914,  and  he  was  to  be 
paid  therefor  the  sum  of  $22,880.  To  secure  the  faith- 
ful performance  of  this  building  contract,  the  con- 
tractor, as  principal,  and  the  appellant  as  surety,  ex- 
ecuted to  Father  Whelan  a  bond  in  the  penal  sum  of 
$11,440,  which  bond  was  to  indemnify  Father  Whelan 
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against  any  loss  or  damage  which  might  result  to 
from  a  failure  on  the  part  of  the  contractor  to  carry 
ont  on  his  part  the  terms  of  the  huilding  contract. 

The  church  and  parsonage  were  built  by  the  con- 
tractor and  completed  within  the  time  required  by  the 
contract,  but  it  was  found  that  the  contractor  had 
failed  to  pay  for  the  materials  which  he  had  purchased 
for  the  buildings,  and  which  had  been  used  in  con- 
structing and  completing  them.  The  parties  who  had 
sold  and  delivered  the  materials  for  the  church  and 
parsonage  filed  claims  for  liens  under  the  Mechanics' 
Liens  Act,  and  commenced  suits  to  subject  the  prem- 
ises upon  which  the  church  and  parsonage  had  been 
built  to  mechanics'  liens,  which  had  accrued  to  them 
by  virtue  of  the  statute  because  of  the  failure  of  the 
contractor  to  pay.  Thereupon  Father  Whelan  brought 
suit  on  the  indemnifying  bond  in  question,  in  an 
action  of  debt,  in  the  Circuit  Court  of  DeKalb  county, 
and  this  is  an  appeal  from  the  judgment  which  was 
rendered  in  tCe  suit  in  favor  of  the  appellee  and 
against  the  appellant  for  $11,440  debt,  and  for  dam- 
ages to  the  amount  of  $5,965.11. 

The  suit  was  brought  on  the  26th  day  of  May,  1914, 
against  the  appellant  and  William  Underwood,  the 
contractor  and  principal  on  the  indemnity  bond,  but 
the  appellant  was  the  only  party  defendant  who  was 
served  with  process,  and  the  6uit  was  afterward  dis- 
missed as  to  William  Underwood.  The  declaration 
was  filed  on  October  16, 1914,  and  sets  out  the  articles 
of  agreement  entered  into  with  the  contractor  and 
the  indenmity  bond  executed  by  the  appellant  as  sure- 
ty for  the  contractor,  and  alleges,  as  breaches  of  the 
condition  of  the  bond  sued  on,  that  the  contractor  had 
failed  and  refpsed  to  pay  for  the  materials  which,  un- 
der the  articles  of  agreement,  he  was  bound  to  fuifnish 
and  provide  for  the  erection  of  the  church  and  par- 
sonage in  question ;  that  thereby  a  lien  had  aodrued  to 
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the  varions  parties  who  had  furnished  the  materials 
not  paid  for  by  the  contractor  against  the  premises  in 
question,  and  that  some  of  the  liens  had  already  been 
filed  against  the  premises.  The  appellant  filed  a  gen- 
eral demurrer  to  the  declaration,  which  was  overruled 
by  the  court.  The  appellant  elected  to  stand  by  its 
demurrer,  and  a  default  was  entered  againdt  it  for 
want  of  a  plea,  and  judgment  that  the  appellee  recover 
the  amoxmt  of  his  debt,  and  damages  by  him  sustained 
by  reason  of  the  premises,  but  no  assessment  of  dam- 
ages was  then  made. 

On  April  27, 1916,  the  appellee  made  further  assign- 
ments of  breaches  of  the  conditions  of  the  bond,  and 
it  was  then  alleged  that  since  the  commencement  of 
the  suit  certain  mechanics'  liens  against  the  premises 
had  been  prosecuted,  and  that  on  the  25th  day  of 
March,  1916,  the  court  had  entered  a  decree  ordering 
and  adjudging  that  various  parties  had  furnished  ma- 
terials to  the  contractor  for  the  erection  of  the  build- 
ings in  question,  before  and  during  the  erection  there- 
of, and  before  the  completion  thereof,  for  which  the 
contractor  had  failed  to  pay,  and  that  the  various  par- 
ties were  entitled  to  mechanics'  liens,  and  that  the 
total  amount  of  such  liens  was  $11,440. 

To  the  additional  assignments  of  breaches  of  the 
conditions  of  the  bond,  the  appellant  filed  five  pleas, 
the  first  plea  being  non  damnificatus ;  the  second  plea 
averred  that  the  additional  assignments  of  breaches 
of  the  conditions  of  Hie  bond  were  not  true ;  the  third 
plea  averred  that  the  alleged  damages  set  forth  in  the 
additional  assignments  did  not  accrue  to  the  appellee 
within  six  months  next  succeeding  the  date  specified 
in  the  contract  for  the  completion  of  the  buildings; 
the  fourth  plea  averred,  in  addition  to  the  allegation 
that  the  damages  did  not  accrue  to  the  appellee  within 
six  months  next  succeeding  January  1,  1914  (the  date 
fixed  in  the  contract  for  the  completion  of  the  build- 
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ings),  that  the  complfetion  of  the  buildings  was  not 
prevented,  delayed  or  hindered  by  any  strike  or  other 
condition  beyond  the  control  of  the  contractor;  and 
the  fifth  plea  averred  that  the  premises  in  question, 
which  were  subjected  to  the  mechanics*  liens,  set  out 
in  the  additional  assignments  of  breaches,  were  not 
the  property  of  the  appellee,  but  were  at  all  times  the 
property  of  Peter  J.  Muldoon,  Catholic  Bishop  of 
Rockford. 

The  appellee  filed  a  general  demurrer  to  the  second, 
third,  fourth  and  fifth  pleas,  which  was  sustained  by 
the  court.  A  replication  was  filed  to  the  plea  of  non 
dammficatvrS  and  issue  joined,  and  upon  this  issue  the 
case  was  submitted  to  the  jury.  The  jury  found  the  is- 
sues for  the  appellee,  and  that  the  debt  due  to  the 
appellee,  was  $11,440,  and  assessed  the  appellee's  dam- 
ages at  $5,965.11. 

At  the  dose  of  the  evidence  in  the  case  the  appellant 
made  a  motion  for  a  peremptory  instruction  to  direct 
a  verdict  in  favor  of  the  defendant,  which  was  refused. 
Various  errors  are  assigned  by  the  appellant  on  this 
appeal,  namely,  that  the  court  erred  in  overruling  ap- 
pellant's demurrer  to  the  declaration;  that  it  erred  in 
sustaining  appellee's  demurrer  to  appellant's  third, 
fourth  and  fifth  pleas  filed  to  the  additional  assign- 
ments of  breaches  of  the  bond;  and  that  the  court 
erred  in  denying  appellant's  motion  for  a  peremptory 
instruction  at  the  close  of  the  evidence ;  also,  that  the 
court  erred  in  denying  appellant's  motion  to  set  aside 
the  assessment  of  damages  made  by  the  jury  and  for 
a  new  trial,  and  in  arrest  of  judgment. 

It  is  contended  by  appellant  that  the  demurrer  to 
the  declaration  should  have  been  sustained  because  the 
bond  sued  on  is  one  of  indemnity  against  loss  and 
damage  sustained  by  the  appellee,  and  that  the  allega- 
tions in  the  declaration  do  not  show  a  breach  of  the 
conditions  of  the  bond,  because  the  appellee,  at  the 
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time  of  the  filing  of  the  declaration,  had  not  been  com- 
pelled to  pay  any  money,  and  that  no  payment  of 
money  is  alleged.  It  is  true  that  the  condition  of  the 
bond  alleged  to  have  been  broken  is  one  to  indemnify 
the  appellee  against  any  loss  or  damage  directly  aris- 
ing by  reason  of  the  failure  of  the  contractor  to  faith- 
fully perform  his  contract,  and  that  there  are  no  aver- 
ments in  the  declaration  of  any  payments  of  money  in 
consequence  of  any  failure  on  the  part  -of  the  con- 
tractor ;  and  it  is  true  that  under  the  averments  of  the 
declaration  it  does  not  appear  that  any  substantial 
damages  had  been  suffered  by  the  appellee  in  conse- 
quence of  the  breach  of  the  condition;  but  it  also  ap- 
pears from  the  averments  in  the  declaration  that  the 
premises  in  question  were  the  property  of  the  appellee ; 
that  the  contractor  failed  to  pay  for  the  materials, 
which  he  was  to  provide,  under  his  articles  of  agree- 
ment, and  that  by  reason  of  such  failure  to  pay,  cer- 
tain parties  obtained  liens,  or  had  become  entitled  to 
liens,  against  his  property ;  and  these  allegations  were 
sufficient  for  the  recovery  of  at  least  nominal  damages. 
A  demurrer  does  not  go  to  the  question  of  damages. 
{HUl  V.  Carr,  186  111.  App.  515.)  The  appellee  had 
the  right  to  sue  for  recovery  of  nominal  damages 
when  no  substantial  damages  had  yet  accrued.  {Rad- 
io ff  V.  Haase,  196  111.  365;  Dent  v.  Davison,  52  IlL  109.) 
And  under  the  authority  of  Lesher  v.  United  States 
Fidelity  &  Gimranty  Co.,  144  HI.  App.  632,  which  was 
affirmed  in  239  HI.  502,  appellee,  by  virtue  of  section 
35  of  our  Practice  Act  (J.  &  A.  IT  8572),  could  recover 
nominal  damages  xmder  this  declaration  if  the  aver- 
ment came  within  the  indemnity  clause  of  the  bond, 
and  afterwards,  if  he  suffered  substantial  damages, 
could  assign  additional  breaches  of  the  bond  to  re- 
cover such  additional  damages. 

We  are  therefore  of  the  opinion  that  the  declaration 
was  not  demurrable  upon  the  ground  urged. 

Vol  ccv  • 
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But  appellant  also  insists  that  the  declaration  was 
demurrable  because,  under  the  terms  of  the  bond  sued 
on,  appellee  was  required,  as  a  condition  precedent  to 
his  right  to  recover,  to  deliver  to  appellant  a  written 
statement  of  the  particular  facts  showing  a  default  of 
the  contractor,  and  the  date  thereof,  by  registered 
mail,  at  its  office  at  Boston,  Massachusetts,  not  later 
than  ten  days  after  appellee,  his  representative,  ar- 
chitect or  engineer  became  aware  of  the  contractor's 
default;  that  there  is  no  proper  allegation  of  the  de- 
livery of  such  statement ;  and  that  its  omission  renders 
the  declaration  fatally  defective.  The  declaration, 
however,  does  aver  that  the  appellee  promptly,  and 
within  ten  days  after  he,  his  representative,  architect 
or  engineer  became  aware  thereof,  notified  the  ap- 
pellant by  registered  mail  at  its  office  at  Boston,  Mas- 
sachusetts, in  writing,  of  each  and  all  the  defaults  of 
the  contractor;  and  that  written  statements  of  the 
particular  facts  showing  each  of  said  defaults,  and  the 
dates  thereof  respectively,  and  of  the  neglect  to  pay 
either  or  any  of  the  parties  for  the  materials  and  sup- 
plies ordered  and  purchased  by  the  contractor  for  the 
construction  of  the  improvements  mentioned  in  the 
contract,  of  which  the  appellant  became  aware  as 
aforesaid,  prior  to  June  8, 1914,  and  that  the  appellant 
accepted  and  acted  upon  such  notices  so  given  to  it, 
and  that  by  its  letter  of  the  date  mentioned  notified 
the  appellee  that  there  was  no  liability  resting  upon 
it,  by  reason  of  the  bond  in  question,  and  that  the  ap- 
pellant would  not  entertain  any  claim  thereunder. 

We  are  of  the  opinion  that  these  allegations  in  the 
declaration,  though  general  in  their  terms,  are  of  suffi- 
cient definiteness  to  meet .  the  requirements  of  the 
terms  of  the  bond  relative  to  notices  of  defaults  by  the 
contractor.  And  the  allegations  are  to  the  effect  that 
the  appellant  accepted  and  acted  on  said  notices,  and 
in  and  by  its  letter  of  June  8,  1914,  notified  appellee 
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that  it  denied  any  liability  whatever  under  the  bond  in 
question,  and  would  not  entertain  any  claim  thereunder. 
A  general  statement  in  a  declaration  of  the  performance 
of  precedent  conditions  is  sufiScient,  at  least  as  against 
a  general  demurrer.  In  the  case  of  Colonial  Mut.  Fire 
Ins.  Co.  V.  Ellinger,  112  HI.  App.  302,  the  rule  and 
practice  in  this  regard  is  referred  to.  The  court  says : 
**It  will  be  seen  from  the  statement  of  facts  that  ap- 
pellee avers  generally  the  performance  of  all  the  con- 
ditions precedent,  and  that  the  loss  did  not  happen 
by  reason  of  any  of  the  conditions  provided  against  in 
said  policy.  This  is  the  usual  and  accepted  form.'* 
To  the  same  effect  is  Aetna  Ins.  Co.  v.  Phelps,  27  HI. 
71,  and  Continental  Life  Ins.  Co.  v.  Rogers,  119  HI. 
486- 

The  averments  in  the  declaration  that  notices  were 
sent  prior  to  June  8,  1914,  which  is  alleged  to  be  the 
date  of  appellant's  letter  denying  liability,  does  not 
justify  the  inference,  which  appellant  seeks  to  draw 
therefrom,  that  the  sending  of  the  notice  was  not  prior 
to  May  26, 1914,  which  was  the  date  of  the  commence- 
ment of  the  suit  It  is  apparent,  at  any  rate,  that  it 
does  not  affirmatively  appear  in  the  declaration  that 
the  notices  required  were  all  sent  after  the  commence- 
ment of  the  suit.  To  make  a  declaration  demurrable 
on  the  ground  suggested  it  should  show  on  its  face 
that  the  condition  precedent  was  not  complied  with 
(American  Exch.  Nat.  Bank  of  Chicago  v.  Seaverns, 
121  HI.  App.  480),  and  unless  it  appears  affirmatively 
on  that  face  of  the  declaration  that  the  suit  was  pre- 
maturely brought,  because  of  noncompliance  with  the 
prerequisite  condition,  the  question  of  the  premature 
bringing  of  the  suit  can  be  properly  raised  only  by  a 
plea  in  abatement.  {New  Home  Life  Ass'n  of  Illinois 
V.  Hagler,  23  HL  App.  457 ;  Upton  v.  Swedish  Ameri- 
can  HospUal,  157  HI.  App.  126.) 

And  it  is  weU  settled  that  the  denial  of  all  liability 
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under  the  bond  by  appellant  as  alleged  in  the  declara- 
tion waives  the  necessity  of  any  proof  of  the  notice  of 
default  required  by  the  bond  as  a  condition  precedent. 
{Lohr  Bottling  Co,  v.  Ferguson,  223  111.  88;  Hansell- 
Elcock  Co.  V.  Fraaikfort  Marine  Accident  <&  Pldte 
Glass  Ins.  Co.,  Ill  111.  App.  500;.  American  Home 
Circle  v.  Eggers,  137  111.  App.  595 ;  Phenix  Ins.  Co.  v. 
Belt  By.  Co.,  182  HI.  33;  Aetna  Ins.  Co.  v.  Jacobson, 
105  HI.  App.  283 ;  Ene  Fire  Ins.  Co.  v.  HUl,  99  111.  App. 
178;  Northern  Assur.  Co.  v.  Chicago  Mut.  B.  d  L. 
Ass'n,  98  111.  App.  152;  American  Cent.  Ins.  Co.  v. 
J.  B.  Eenniger  d  Co.,  87  111.  App.  440;  Williamsburg 
City  Fire  Ins.  Co.  v.  Cary,  83  HI.  453.) 

The  appellant  insists  that  the  facts  alleged  in  the 
declaration  show  that  the  property  against  which  the 
claims  for  liens  were  filed,  and  which  was  involved  by 
the  mechanics'  lien  suits  pending,  was  not  the  prop- 
erty of  the  appellee,  but  of  Peter  J.  Muldoon,  Catholic 
Bishop  of  Rockford,  and  that  therefore  it  is  evident 
that  no  loss  or  damage  could  result  to  appellee  by  the 
subjecting  of  property,  which  was  not  his  own,  to  the 
alleged  liens.  It  may  be  said  concerning  this  conten- 
tion that  the  declaration  avers  that  the  premises  in 
question  against  which  the  liens  involved  were  filed 
and  prosecuted  is  the  property  of  the  appellee.  While 
it  also  contains  averments  which  show  that  the  legal 
title  was  vested  in  Peter  J.  Muldoon,  as  Catholic 
Bishop  of  Roct^ford,  there  is  no  inconsistency  in  these 
averments.  The  inference  properly  to  be  drawn  from 
the  averments  is  that  the  title  whida  is  vested  in  Peter 
J.  Muldoon,  as  Catholic  Bishop  of  Rockford,  is  held 
by  him  in  trust,  and  that  the  equitable  ownership,  or 
right  to  enjoy  the  same,  is  presumable  in  the  appellee. 

The  right  to  use  and  enjoy  the  premises  for  life,  or 
for  a  term  of  years,  would  be  a  sufficient  property 
right  to  constitute  ownership  for  the  purposes  of  this 
controversy.     And  in  these  rights  of  property  and 
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ownership,  though  limited  in  their  character,  appellee 
would  have  snflfered  a  loss  by  the  enforcement  of  the 
mechanics'  lien  claims.  The  holder  of  any  interest  in 
property  may  legally  indemnify  himself  by  contract 
against  damages  he  may  suffer  by  its  loss,  and  it  is 
not  necessary  that  he  should  hold  the  legal  title. 
Home  Ins.  Co.  of  New  York  v.  Mendenhall,  164  111.  458. 
The  demurrer  admits  the  averment  in  the  declaration 
that  the  premises  in  question  were  the  property  of 
appellee,  and,  as  has  been  stated,  this  averment  is  not 
inconsistent  with  the  averment  of  legal  title  in  the 
Bishop  of  Eockford.  Moreover,  appellant  was  not  in 
position  to  avoid  its  obligation  by  denying  that  appel- 
lee was  the  owner  of  the  premises,  it  having  contracted 
with  him  for  indemnity  and  received  a  valuable  con- 
sideration therefor,  on  the  basis  of  his  ownership,  and 
in  legal  effect  had  obligated  itself  to  pay  indemnity  on 
that  basis. 

None  of  the  grounds  upon  which  the  appellant  based 
its  demurrer  was  tenable;  and  the  court  therefore 
properly  overruled  it;  and  the. appellant  having  failed 
and  refused  to  plead  any  matter  of  defense  to  the 
declaration,  the  judgment  was  rightfully  rendered 
against  it ;  and  this  judgment  adjudicates  the  question 
of  the  appellant's  liability  to  the  appellee,  and  that 
the  appellee  was  entitled  under  it  to  recover  at  least 
nominal  damages. 

The  sustaining  of  the  demurrer  to  appellant's  third, 
fourth  and  fifth  pleas  to  the  additional  assignments  of 
the  breaches  of  the  indemnity  conditions  of  the  bond 
was  also  proper.  The  third  and  fourth  pleas  both 
allege  that  the  appellee  has  no  right  to  recover  from 
the  appellant,  because  the  damages  alleged  in  the  addi- 
tional assignments  of  breaches  of  the  contract  of  the 
bond  did  not  accrue  within  six  months  after  the  date 
of  the  completion  of  the  buildings.  This  is  a  mere  con- 
clusion, and  no  facts  are  alleged  in  the  plea  upon 
which  an  issue  could  have  been  formed  to  try. 
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It  is  an  elementary  rule  of  pleading  that  "every 
plea  should  be  so  pleaded  as  to  be  capable  of  trial,  and 
must  consist  of  matter  of  fact,  the  existence  of  which 
may  be  tried  by  a  jury  on  an  issue,  or  the  sufficiency 
of  which  as  a  defense  may  be  determined  by  the  court 
upon  demurrer,  or  matter  of  record  which  is  triable  by 
the  record  itself/'  (First  Chitty's  Pleadings,  7th 
Am.  Ed.  573.)  The  averments  constituting  the  as- 
signment of  additional  breaches  of  the  bond  them- 
selves show  that  the  substantial  damages  accrued  to 
appellee  more  than  six  months  after  the  date  fixed  in 
the  contract  for  the  completion  of  the  work ;  but  other 
averments  also  show  that  the  delay  was  caused  be- 
cause of  the  time  necessarily  required  in  the  orderly 
course  of  the  legal  contest  over  the  question  of  the 
right  of  the  lienholders  to  an  enforcement  of  their 
liens.  The  plea,  therefore,  alleges  no  new  or  different 
facts,  but  merely  raised  a  question  of  law,  namely, 
whether  the  limitation  fixed  in  the  bond  relative  to  the 
accruing  damages  was  not  waived,  or  rendered  inop- 
erative because  the  litigation  was  required,  under  the 
terms  of  the  bond  to  ascertain  the  amount  and  validity 
of  the  lien  claims,  and  this  question  should  therefore 
properly  have  been  raised  by  demurrer.  Inasmuch 
as  the  plea  merely  raised  a  question  of  law,  and  not 
of  fact,  it  was  demurrable.  {Clay  Fire  d  Marine  Ins. 
Co.  V.  Wusterhausen,  75  111.  285.) 

The  fifth  plea  raised  the  question  of  property  in  ap- 
pellee, and  denied  liability  because  the  premises  in 
question  were  not  the  property  of  appellee,  but  the 
property  of  the  Catholic  Bishop  of  Rockford.  This 
question  had  already  been  adjudicated  by  the  court  in 
the  case  by  overruling  appellant's  demurrer  to  the 
original  declaration,  and  the  rendition  of  the  judgment 
on  the  declaration.  The  demurrer  to  this  plea  was 
therefore  properly  sustained. 

The  court  did  not  err  in  denying  appellant's  motion 
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for  a  peremptory  instruction  to  direct  a  verdict  for 
appellant,  on  the  additional  assignment  of  breaches  of 
the  conditions  of  the  bond.  In  this  motion  appellant 
attempted  to  raise  the  same  question  which  it  had 
raised  by  its  fourth  and  fifth  pleas,  namely,  that  the 
damages  claimed  by  appellant  did  not  accrue  to  him 
within  six  months  after  the  date  of  the  completion  of 
the  buildings.  It  is  true  that  there  is  a  clause  in  the 
bond  which  provides  that  no  recovery  shall  be  had  for 
damages  which  accrue  after  the  lapse  of  six  months 
from  the  date  specified  in  the  contract  for  the  com- 
pletion of  the  work ;  but  there  is  another  clause  in  the 
bond  which  requires  that  the  appellee  should  at  all 
times  preserve  and  exercise  all  rights  provided  for  his 
protection  by  the  laws  relating  to  liens  of  the  State 
wherein  said  contract  was  to  be  performed.  One  of 
the  rights  which  appellee  was  bound,  therefore,  to  en- 
force was  the  right  to  have  the  question  judicially  de- 
termined whether  or  not  the  parties  claiming  liens 
were  entitled  thereto.  This  is  what  the  appellee  did 
by  contesting,  in  the  regular  legal  form  and  manner, 
the  enforcement  of  the  liens  claimed ;  and  it  is  evident 
from  the  decree  which  adjudicated  the  rights  of  the 
lienholders,  and  the  liability  of  the  premises  therefor, 
that  the  defense  made  by  the  appellee  to  the  suits  for 
the  enforcement  of  the  liens  consumed  the  time  which 
elapsed  between  the  date  of  the  filing  of  the  lien  suits 
(which  was  before  the  expiration  of  the  date  of  com- 
pletion) and  the  time  of  final  adjudication  of  the  lia- 
bility, and  the  extent  of  the  liability  of  the  appellee, 
and  the  premises  involved.  Inasmuch  as,  by  the  terms 
of  the  bond,  the  appellant  had  bound  the  appellee  to 
enforce  his  rights  of  defense  to  the  claims  made,  and 
that  such  defense  could  not  be  made  within  the  time 
fixed  in  the  contract,  the  appellant  is  legally  presumed 
to  have  waived  the  limitation,  and  the  limitation  there- 
fore became  inoperative.    {Stout  v.  City  Fire  Ins.  Co. 
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of  New  Haven,  12  Iowa  371;  Longhurst  v.  Star  Ins. 
Co.,  19  Iowa  364;  A^l^plund  v.  Aetna  Indemnity  Co., 
47  Ore.  10,  81  Pac.  577.) 

But  appellant  claims  that  the  peremptory  instruc- 
tion should  have  been  given  because  the  evidence 
shows  that  appellee  failed  to  perform  and  comply 
with  the  condition  of  the  bond  referred  to  requiring 
appellee  to  exercise  and  preserve  at  all  times  all  rights 
provided  for  his  protection  by  the  laws  of  this  State 
relating  to  liens,  in  that  he  failed  to  require  the  con- 
tractor. Underwood,  under  the  provisions  of  the  Me- 
chanics' Liens  Act  to  give  him  a  statement  in  writing, 
verified  by  affidavit,  of  the  names  of  all  of  the  parties 
furnishing  the  materials  and  labor;  and  of  the 
amounts  due  or  to  become  due  to  each;  wjiereby  ap- 
pellant could  have  avoided  liability  under  the  Mechan- 
ics* Liens  Law.  If  appellant  was  entitled  to  defend 
against  its  liability  upon  the  ground  mentioned,  it 
was  necessary  that  such  defense  should  have  been 
pleaded  specially;  and,  moreover,  it  should  have 
been  pleaded  to  the  original  declaration.  The  question 
of  appellant's  liability  had  already  been  adjudicated 
by  the  judgment  on  the  declaration  originally  filed,  and 
it  could  not  reopen  the  question  of  liability  in  the 
matter  of  damages  resulting  from  alleged  additional 
breaches ;  and  could  not  reopen  the  question  of  its  legal 
liability  on  the  bond  in  this  motion  to  direct  a  verdict. 

The  record  in  the  case  does  not  disclose  any  error, 
and  the  judgment  is  affirmed. 

Judgment  affirmed. 
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William  H.  Selby  et  al.,  Appellants,  t.  Amanda  Sum- 
mers et  aL,  Appellees. 

Gen.  No.  6,340. 

1.  Wills,  |  360* — what  estates  created  hy.  On  a  bill  fdr  an  ac- 
counting based  upon  the  construction  of  the  last  will  of  a  testaV>r 
whereby  the  complainants  claimed  that  the  testator  bequeathed  a 
life  estate  in  personal  property  to  his  widow,  with  remainder  to  his 
children,  and  where  the  widow  had  by  her  last  will  devised  real 
estate  purchased  with  the  proceeds  of  a  sale  of  such  property  to 
certain  of  her  children  to  the  exclusion  of  the  complainants,  and 
such  provision  in  question  was  in  two  parts,  the  first  devising  a  life 
interest  in  realty,  and  the  second  was  as  follows:  "I  also  will  and 
bequeathed  unto  her  [the  wife]  all  my  household  goods,  personal 
property  and  money,"  held  that  the  two  clauses  were  distinct  and 
separate  and  that  one  devised  the  realty  with  a  life  estate  limitation, 
and  the  other  bequeathed  the  personalty  and  money  absolutely. 

2.  Wills,  |  364* — when  life  estate  not  created  in  personalty.  A 
provision  in  a  will  as  follows:  "Second:  I  will  and  bequeath  unto 
my  wife,  *  *  *,  for  and  during  her  natural  life,  the  northeast 
quarter  of  section  three,  in  township  nine  north,  range  three  east, 
in  *  *  *.  I  also  will  and  bequeath  unto  her  all  my  household 
goods,  personal  property  and  money,"  construed  in  connection  with 
a  provision  in  another  paragraph,  that  if,  after  the  death  of  the 
widow,  any  of  the  personalty  should  remain  not  used  or  disposed  of, 
it  should  go  to  the  children  of  the  testator,  and  held  that  the  con- 
junctive word  "also"  did  not  connect  the  words  of  limitation — ^which 
definitely  referred  to  the  realty — with  the  separate  and  distinct  be- 
quest of  the  personalty,  and  that  by  the  second  clause  of  the  second 
paragraph  the  testator  bequeathed  to  his  widow  the  absolute  owner- 
ship of  the  personalty  therein  mentioned. 

3.  Wills,  f  247* — when  disposition  of  remainder  in  personalty 
is  void.  Where,  by  the  terms  of  one  of  the  paragraphs  of  a  will, 
personal  property  was  bequeathed  absolutely  to  the  widow  of  the 
testator,  and  in  a  subsequent  paragraph  the  testator  directed  that 
if,  at  the  death  of  the  widow,  any  of  the  personalty  should  remain 
unused  or  not  disposed  of,  it  should  go  to  the  children  of  the  tes- 
tator, held  that  the  disposition  of  the  remainder  after  the  widow's 
death  was  void. 

4.  Wills,  §  327"* — when  ovmership  of  property  disposed  of  by  trill 
is  implied.  The  right  to  dispose  of  property  in  a  will  without  words 
of  limitation  legally  implies  ownership. 


*8«e  nilnolfl  Notes  Dl^eKt,  Vols.  XI  to  XV,  and  Camalatlve  Quarterly,  samo 
topic  and  toetlon  number. 
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Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon.  Geobgb 
W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  19,  1917. 

E.  T.  MoRMSON,  Joseph  Cbow,  C.  D.  Hendbyx, 
Chaeles  Dickebson  and  Gubley  &  Fitch,  for  appel- 
lants. 

Chipbbfield  &  Chipebfield  and  Williams,  Law- 
rence, Welsh  &  Gbebn,  for  appellees. 

Mb.  Pbesiding  Justice  Niehaus  delivered  the  opin- 
ion of  the  conrt. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court 
of  Knox  county,  sustaining  the  demurrer  to  a  bill 
brought  by  William  H.  Selby  and  others,  appellants, 
against  Amanda  Summers  and  others,  appellees,  for 
'  an  accounting,  based  upon  the  construction  of  the  last 
will  of  Philoman  B.  Selby,  deceased,  by  which  it  is 
claimed,  that  the  deceased  testator  bequeathed  to  his 
widow,  Elizabeth  Selby,  his  household  goods,  personal 
property  and  money,  for  life,  the  remainder,  after  her 
death,  to  be  equally  divided  among  his  children,  or 
their  descendants,  share  and  share  alike.  The  bill 
alleges  that  the  widow,  under  the  provisions  of  the 
will,  received  the  personal  estate  of  the  testator,  which 
amounted  to  about  $40,000 ;  and  that,  by  changing  the 
character  of  the  investments  and  reinvesting  the  es- 
tate, it  grew  to  be  of  the  value  of  about  $60,000  at  the 
time  of  her  death,  which  occurred  on  or  about  March 
25,  1904;  that  a  large  part  of  the  money  which  she 
received  under  the  will  she  invested  in  real  estate, 
the  title  to  which  she  acquired  in  her  own  name ;  that 
the  widow  undertook  to  dispose  of  her  personal  prop- 
erty and  the  real  estate  purchased  therewith,  and  the 
increments  thereof,  by  her  last  wUl,  to  her  daughters, 
Amanda  Summers,  Salina  Clark  and  Ruth  Bigelow, 
who  are  the  appellees ;  that  the  appellants  are  not  iii- 


Second  Distbict — ^Apbil,  1917.  139 

Selby  T.  Summers,  205  111.  App.  137. 

formed  as  to  how  much  of  the  i>er8onal  estate  or 
money  was  used  for  the  purchase  of  real  estate,  but 
aver  that  some  Af  the  real  estate  acquired  by  her  was 
partly  purchased  with  the  money  and  personal  prop- 
erty of  the  estate  of  the  deceased  testator;  and  some 
was  entirely  purchased  with  such  money  and  prop- 
erty; and  daim  an  interest  in  said  real  estate  to  the 
extent  that  the  personal  estate  of  Philoman  B.  Selby 
was  used  and  entered  into  the  purchase  price  thereof, 
and  ask  for  an  accounting,  both  with  reference  to  the 
personal  property  remaining  at  the  time  of  the  death 
of  the  widow,  which  it  is  alleged  passed  into  the  hands 
of  the  appellees ;  and  also  with  reference  to  the  inter- 
est claimed  in  the  real  estate,  which  was  purchased, 
in  whole  or  in  part,  by  the  personal  estate  of  the  de- 
ceased testator. 

Appellants  have  no  right  to  an  accounting,  if  the 
widow,  by  virtue  of  the  provisions  of  the  will,  became 
the  absolute  owner  of  the  personal  property.  Appel- 
lants contend  that  a  proper  construction  of  the  will 
requires  that  the  second  and  the  sixth  paragraphs  of 
the  will  to  be  considered  together,  to  arrive  at  the 
intention  of  the  testator;  and  that  when  considered 
together  they  show  that  the  testator,  by  the  second 
paragraph,  intended  to  bequeath  to  his  widow  a  life 
interest  only  in  the  personal  property  mentioned  there- 
in.   The  paragraphs  are  as  follows : 

*' Second.  I  will  and  bequeath  unto  my  wife,  Eliza- 
beth Selby,  for  and  during  her  natural  life,  the  north- 
east quarter  of  section  three,  in  township  nine  north, 
range  three  east,  in  Ejiox  County,  Illinois.  I  also  will 
and  bequeath  unto  her  all  my  household  goods,  per- 
sonal property  and  money. '  * 

**  Sixth.  After  the  decease  of  my  wife,  Elizabeth 
Selby,  if  any  of  the  proceeds  of  my  personal  estate 
shall  remain  not  used  or  disposed  of  by  her,  I  will  and 
direct  that  the  same  shall  be  equally  divided  between 
my  children  and  their  descendants,  share  and  share 
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alike.  If  they  are  dead,  the  descendants  to  take  a 
child's  parf 

The  two  clanses  contained  in  the  iHcond  paragraph 
are  distinct  and  separate,  and  pertain  to  different 
subjects;  the  one  devises  the  real  estate,  with  the 
limitation  embodied  in  the  words  * '  for  and  during  her 
natural  life";  and  the  other  bequeaths  the  personal 
property  and  money,  without  any  words  of  limitation 
whatever.  It  is  claimed  by  appellants,  that  because 
the  two  clauses  are  connected  by  the  conjunctive  word 
**also''  that  this  connects  the  bequest  of  the  personal 
estate  with  the  limitation  *  *  for  and  during  her  natural 
life, ' '  contained  in  the  devise  of  real  estate  in  the  first 
clause.  From  a  grammatical,  as  well  as  from  a  legal 
standpoint,  it  is  apparent,  however,  that  the  only  pur- 
pose of  the  conjunction  is  to  connect  the  two  clauses 
together  as  the  provisions  made  by  the  testator  for 
the  widow ;  and  not  to  connect  the  words  of  limitation 
(which  definitely  refer  to  the  real  estate)  with  the  sep- 
arate and  distinct  request  of  the  personal  property. 
It  is  evident,  too,  that  the  two  clauses  could  be  sep- 
arated and  placed  apart  in  different  parts  of  the  will 
without  changing  or  impairing  the  meaning  or  signifi- 
cance of  either ;  and  this  of  itself  shows  that,  in  mean- 
ing and  effect,  they  are  entirely  independent  of  one 
another. 

We  are  of  opinion  that  by  the  second  clause  of  the 
second  paragraph  the  testator  bequeathed  to  his  wid- 
ow the  absolute  ownership  in  the  personal  property 
mentioned  therein.  It  is  (Hfficult  to  see  how  the  testa- 
tor could  have  used  language  to  dispose  of  his  per- 
sonal property  that  would  more  clearly  signify  uncon- 
ditional ownership. 

If,  however,  the  sixth  paragraph  is  considered  in 
connection  with  the  second  clause  of  the  second  para- 
graph, it  becomes  apparent  at  once  that  the  testator 
had  in  mind  that  he  had  given  his  widow  the  right  to 
dispose  of  the  personal  property  as  she  might  see  fit 
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This  idea  could  only  come  from  a  contemplation  of  the 
terms  of  the  second  clause — there  being  no  other 
words  in  the  will  from  which  the  right  to  dispose  of 
the  property  could  be  inferred;  and  the  only  right  to 
dispose  of  the  property  which  can  be  inferred  from 
the  second  clause  is  such  as  would  be  incidental  to 
ownership.  Necessarily,  therefore,  he  must  have 
thought  that  by  the  terms  of  the  second  clause  he  had 
invested  his  widow  with  the  ownership  of  the  property 
bequeathed  to  her.  The  right  to  dispose  of  property 
in  a  will  without  words  of  limitation  legally  implies 
ownership.  Hamlin  v.  United  States  Exp.  Co.,  107  111. 
443;  Wilson  v.  Turner,  164  HI.  398;  Burton  v.  Gagnon, 
180  HI.  345.  Nor  is  the  force  of  the  feature  of  the 
sixth  paragraph  above  mentioned  in  any  way  dimin- 
ished by  the  fact  that  in  the  same  paragraph  the  tes- 
tator directs  a  distribution  of  the  personal  property 
which  might  remain  after  the  widow's  death. 

If  the  widow  took  the  personal  property  under  the 
provisions  of  the  will,  as  absolute  owner,  then  the  dis- 
position of  the  remainder  after  the  widow's  death,  to 
the  children  or  descendants,  in  the  sixth  paragraph  of 
the  will,  was  void,  and  did  not  change  the  character 
of  the  original  bequest.  It  is  said  in  2nd  Jarman  on 
Wills  (5th  Amer.  Ed.),  page  529,  note  19:  ''In  gen- 
eral, a  gift  over  by  remainder  or  otherwise,  after  an 
absolute  legacy  or  devise  in  fee,  of  whatever  may  re- 
main if  the  first  legatee  or  devisee  die  without  having 
disposed  of  it,  is  repugnant  to  the  nature  of  the  estate 
or  interest  first  given,  and  void.''  And  this  doctrine 
has  r6ceived  sanction  by  our  Supreme  Court.  {Wil- 
son V.  Turner,  supra;  Griffiths  v.  Griffiths,  198  111.  632 ; 
Lambe  v.  Drayton,  182  111.  110 ;  Jenne  v.  Jenne,  271  111. 
526.) 

We  conclude,  therefore,  that  not  only  by  the  express 
terms  of  the  will,  but  also  by  the  manifest  intention  of 
the  testator,  as  it  appears  from  tiie  language  of  the 
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sixth  clanse,  Elizabeth  Selby  was  the  absolute  owner 
of  the  personal  property  bequeathed  to  her ;  and  that 
by  her  last  will  the  property  passed  to  Amanda  Sum- 
mers, Selina  Clark  and  Euth  Bigelow,  the  appellees; 
and  the  appellants,  under  the  averments  of  their  bill, 
had  no  right  to  compel  the  appellees  to  account.  The 
demurrer  to  the  bill  was  properly  sustained. 

And  in  this  view  of  the  matter  it  becomes  unneces- 
sary to  discuss  other  questions  raised  on  this  appeal. 
The  decree  dismissing  the  bill  is  affirmed. 

Decree  affirmed. 


Lz    Medearis,    Appellant,    v.    Mieha^I    Balenseifen, 

Appellee. 

Oen.  No.  6,345.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Marshall  county;  the  Hon. 
Clyde  E.  Stone,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1916.    Affirmed.    Opinion  filed  April  19,  1917. 

Statement  of  the  Case. 

Action  by  Lz  Medearis,  plaintiff,  against  Michael 
Balenseifen,  defendant,  to  recover  the  sum  of  two 
hundred  dollars  which  plaintiff  claimed  the  defendant 
had  agreed  to  pay  him  for  rebuilding  a  dam  on  a  part 
of  the  farm  leased  by  plaintiff  of  defendant.  From  a 
judgment  against  plaintiff  for  costs,  upon  denial  of  a 
motion  for  new  trial,  plaintiff  appeals. 

Fbed  W.  Potteb  and  Babkes,  Magoon  &  Black,  for 
appellant. 

Hbnby  E.  Jacobs,  Clabbncb  W.  Hbyl  and  Habby  C. 
Heyl,  for  appellee. 
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Mb.  Pbbsiding  Justice  Niehaus  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Beeislon. 

1.  Witnesses,  fi  253* — when  credibility  of  i9  for  jury.  The  weight 
of  the  eyidence  does  not  necessarily  depend  on  the  number  of  wit- 
nesses, but  the  matter  of  the  credibility  of  the  witnesses  is  also  in- 
volved, and  it  is  for  the  jury  to  determine  which  of  the  witnesses 
was  more  credible  or  more  worthy  of  belief. 

2.  Appkax  and  ebbob,  |  1411* — when  verdict  of  jury  based  on 
conflicting  evidence  not  disturbed.  Where  there  is  contrariety  of 
evidence  on  both  sides  and  the  facts  and  circumstances  by  fair  and 
reasonable  intendment  will  warrant  the  inferences  of  the  Jury,  a 
court  of  review  will  rarely,  if  ever,  disturb  a  verdict,  notwithstand- 
ing the  fact  that  it  may  appear  to  be  against  the  weight  of  the  testi- 
mony so  far  as  the  number  of  witnesses  is  concerned. 

3.  Afpeai«  and  ebbob,  |  450* — when  improper  admission  of  evi- 
dence may  not  be  complained  of.  Error  cannot  be  assigned  on  the 
ground  of  the  admission  of  incompetent  evidence  where  the  com- 
plaining party  failed  to  object  to  its  admission. 

4.  Appeal  and  ebbob,  §  1275* — when  presumed  that  conduct  of 
counsel  was  not  improper.  In  the  absence  of  anything  in  the  record 
showing  improper  conduct  of  counsel,  the  court  is  bound  to  presume 
that  such  conduct  was  not  Improper  and  that,  if  it  had  been,  a  rec- 
ord would  have  been  made  of  it. 

6.  New  tbiai.^  |  67* — when  not  granted  on  ground  of  newly-dis- 
covered evidence.  A  new  trial  will  not  be  granted  on  the  ground 
of  newly-discovered  evidence  where  the  witness  by  whom  such  evi- 
dence is  to  be  proven  was  present  at  the  trial  and  testified  on  other 
matters,  and  no  reason  is  apparent  why  the  party  could  not  by  the 
exercise  of  proper  diligence  have  ascertained  at  and  before  the  trial 
that  the  witness  possessed  the  knowledge. 

6.  New  tbial,  |  68* — when  not  granted  on  ground  of  newly- 
discovered  evidence.  A  new  trial  will  not  be  granted  on  the  ground 
of  newly-discovered  evidence  where  such  evidence  is  cumulative. 

•See  minota  Notee  DlEeet,  Yele.  XI  te  XT,  and  CamalattTe  Quarterly, 
le^  and  eeetlen  m 
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Anton  Krayonska,  Appellee^  t.  Spring  Yalley  Coal 

Company,  Appellant. 

Oen.  No.  6,851.    (Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  Spring  Valley;  the  Hon.  W.  H. 
Hawthobne,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Reveraed  and  remanded.    Opinion  filed  April  19,  1917. 

Statement  of  the  Case. 

Action  by  Anton  Krayouska,  plaintiff,  against  the 
Spring  Valley  Coal  Company,  defendant,  to  recover 
damages  for  personal  injuries  received  while  working 
as  a  miner  in  defendant's  coal  mine.  From  a  judg- 
ment for  plaintiff  for  eight  hundred  dollars,  defendant 
appeals. 

MoDouoAiiL,  Chapman  &  BAYifns,  for  appellant;  Mas- 
tin  &  Sheklock,  of  counsel. 

Q-.  F.  Wagnbb,  for  appellee. 

Mb.  Pbesidinq  Justicb  Nibhaus  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Beeision, 

1.  Mnncs  aIxd  minebals,  |  186* — when  giving  of  inatrucUati  boMed 
on  nonexistent  statute  08  to  duty  of  owner  at  to  altouHng  employee 
to  enter  mine  is  reversible  error.  In  an  action  for  personal  injuries 
sustained  by  a  miner  who  was  struck  by  an  empty  car  which  from 
some  cause  ran  down  an  incline  without  apparently  being  in  charge 
of  any  servant  of  the  defendant,  where  one  of  the  ooonts  charged 
violation  of  a  statute  making  it  the  duty  of  defendant  not  to  aUow 
any  employee  to  enter  the  mine  in  question  or  to  work  therein  un- 
less he  did  so  under  the  direction  of  the  mine  manager,  and  such 
statute  was  no  longer  a  part  of  the  mining  law,  but  an  instruction 
had  been  given  that  plaintiff  had  a  right  to  recover  under  the  aUe- 
gations  of  this  count,  held  that  inasmuch  as  it  clearly  appeared  in 

•See  lUlnoU  Note*  DIseat,  VoU.  XI  to  XV.  Mid  ComvUttTo  QmartmAj,  mmm 
topic  And  Mctfteii  numbor. 
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the  evidence  that  the  defendant  did  allow  plaintiff  to  enter  the 
mine  and  work  therein  without  being  under  the  direction  of  the 
mine  manager,  the  jury  could  properly  infer  from  such  instruction 
that  the  defendant  had  in  such  respect  violated  a  duty  required  of 
it  by  law  and  that  plaintiff  had  a  right  to  recover  on  that  ground, 
and  as  the  verdict  may  have  been  based  in  whole  or  in  part  on 
such  erroneous  idea  of  the  defendant's  statutory  duty,  the  giving 
of  the  instruction  constituted  reversible  error. 

2.  Mines  and  minerals,  |  156* — tohen  admiaaion  of  evidence  as 
to  custom  of  miners  in  operation  of  cars  is  erroneous.  In  an  action 
by  a  coal  miner  for  injuries  sustained  by  being  struck  by  an  empty 
car  running  down  an  incline  in  the  coal  mine,  held  that  the  admis- 
sion of  evidence  concerning  the  habit  of  one  of  the  miners  to  permit 
cars  to  run  down  the  incline  by  force  of  gravity  was  erroneous.       ' 


Bert    Blederbeek^    Appellant,    y.    Robert    Tneker, 

Appellee. 

Oen.  No.  6,854.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Peoria  county;  the  Hon.  Chbs- 
TEB  F.  Babnett,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Reversed  and  remanded.    Opinion  filed  April  19,  1917. 

Statement  of  tbe  Case. 

Action  by  Bert  Biederbeck,  plaintiff,  against  Robert 
Tncker,  defendant,  to  recover  one-half  the  expense  of 
a  fence  built  under  the  Fence  Viewers'  Act,  sec.  8  (J. 
&  A,  ^  5708),  and  also  the  fees  and  reasonable  expenses 
of  the  fence  viewers.  From  a  judgment  based  on  a 
directed  verdict  in  favor  of  defendant,  plaintiff  ap- 
peals. 

O.  P.  Wbstbbvelt,  CiiABEKOB  W.  HsYL  and  Habby 
C.  Hbyl,  for  appellant. 

E.  HL  Eadley,  for  appellee. 

■ 

•See  nilnolH  Notes  Digest,  Vols.  XI  !•  XV,  and  OWMlUiave  Qwwterij. 
t^l^fte  and  section  namber. 
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Mb.  Presiding  Justice  Niehaus  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Beelsion. 

1.  Fences,  |  12* — when  fence  viewers  have  no  authority  to  make 
appraisement  of  damages.  In  an  action  to  recover  damages  for 
building  the  defendant's  portion  of  a  division  line  fence  which  was 
erected  by  the  plaintiff  pursuant  to  the  decision  of  fence  viewers 
appointed  under  tbe  Fence  Viewers'  Act,  sec.  8  (J.  ft  A.  f  5708), 
where  it  appeared  that  the  notice  limited  the  authority  of  the  fence 
viewers  to  |letermining  what  proportion  of  the  fence  should  be  main- 
tained by  each  owner,  and  damages  were  assessed  without  giving 
notice  for  the  selection  of  fence  viewers  to  make  the  appraisement 
of  damages,  held  that  the  fence  viewers  originally  selected  could 
not  legally  make  the  appraisement  of  the  damages,  because  they 
were  not  selected  for  that  purpose  under  the  original  notice,  and 
it  was  therefore  necessary  to  give  another  notice  to  the  defendant 
so  that  he  would  have  the  opportunity,  which  the  statute  contem- 
plated, of  selecting  one  of  the  fence  viewers  to  make  such  appraise- 
ment. 

2.  Fences,  §  12* — when  fence  viewers  have  no  authority  to  de- 
termine character  of  fence  to  he  huilt  tyy  parties.  Where  a  notice 
is  given  under  the  Fence  Viewers'  Act,  sec.  8  (J.  A  A.  t  5708),  for 
the  purpose  of  determining  the  proportion  of  a  division  fence  be- 
tween lands  which  should  be  maintained  by  each  owner,  and  the 
notice  is  limited  to  such  purpose  only,  the  fence  viewers  have  no 
authority  to  determine  the  character  of  the  fence  to  be  built  by  the 
parties. 

3.  Fences,  |  6* — when  party  erecting  fence  entitled  to  recover 
one-half  of  fees  and  expenses  of  fence  viewers.  In  an  action  to  re- 
cover damages  for  building  the  defendant's  portion  of  a  division 
line  fence  which  was  erected  by  the  plaintiff  pursuant  to  the  de- 
cision of  fence  viewers  appointed  under  the  Fence  Viewers'  Act,  aec. 
8  (J.  ft  A.  II  5708),  and  also  to  recover  the  fees  and  reasonable 
expenses  of  the  fence  viewers,  where  it  was  determined  that  the 
plaintiff  had  no  right  to  recover  the  cost  of  the  fence  because  notice 
for  the  appointment  of  appraisers  to  appraise  damages  had  not  been 
given,  held  that  the  plaintiff  was,  however,  entitled  to  recover  one- 
half  the  amount  paid  by  him  for  fees  and  reasonable  expenses  for 
the  fence  viewers  which  were  incurred  in  determining  the  dispute 
8s  to  the  proportions  of  the  fence- to  be  maintained  by  the  respec- 
tive parties. 

•Sm  nitnol*  NotM  DICMt,  Vols.  XI  to  XT,  and  ComulattTo  Qwiterij. 
topic  and 
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Eugene  Hajden^  Appellant^  t.  Independenee  J.  Miller^ 

Appellee. 

Oen.  No.  6^367.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Cltdk 
BS.  SToinc,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  April  19,  1917. 

« 

Statement  of  the  Case. 

Action  by  Eugene  Hayden,  plaintifFy  against  Inde- 
pendence J.  Miller,  defendant,  to  recover  the  sum  of 
$725  which  the  plaintiff  claims  was  borrowed  from 
him  by  the  defendant  in  four  separate  items.  From  a 
judgment  for  $50  for  one  of  such  items,  plaintiff  ap- 
peals. 

JoHK  B.  KiKo  and  Lbo  G.  Hana,  for  appellant. 

Daiust  &  MniiBBy  for  appellee. 

Mb.  Pbesiding  Justiob  Ndbhaus  delivered  the  opin- 
ion of  the  court 

Abstract  of  the  Decision. 

1.  WiTNEssKB,  i  253* — when  weight  of  evidence  U  question  for 
jury.  In  an  action  to  recoTer  money  borrowed  in  yarioua  items, 
where  plaintiff  testified  that  none  had  been  paid  and  the  defendant 
testified  that  all  but  one  item  of  |50  had  been  paid,  and  where  the 
▼erdict  was  for  |50  and  plaintiff  appealed,  held  that  the  weight  of 
eridenoe  oould  only  be  determined  by  passing  on  the  question  as 
te  which  of  the  parties  was  more  worthy  of  beUef,  and  that  this 
was  a  question  for  the  Jury. 

2.  AffkaI'  akd  ebbob,  |  1411* — when  verdict  'based  on  conflicting 
evidence  not  disturbed  as  against  weight  of  evidence.  In  an  action 
to  reoorer  money  borrowed  in  four  items,  where  the  plaintiff  and  the 
defendant  testified  diametrically  opposite  to  each  other  on  the  ques- 

minoto  Motes  IHcest,  T«U.  ZI  to  XV,  Mid  GmniiUitfTO  Quartorlj.  mom 
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lion  of  payment  of  three  of  the  items,  held  that  the  court  could  not 
say  that  the  verdict  for  plaintiff  for  only  one  of  the  itema  was 
against  the  weight  of  the  eyidence,  nor  that  the  jury  should  have 
believed  the  plaintiff  instead  of  the  defendant 

3.  Evidence,  f  475* — what  constitutes  preponderance  of.  It  does 
not  follow  as  a  matter  of  law  that  because  two  witnesses  testify 
diametrically  opposite  each  other  concerning  a  matter  in  dispute 
that  there  is  no  preponderance  of  the  evidence,  but  the  preponder- 
ance is  established  when  it  is  legally  ascertained  which  of  the  two 
witnesses  testified  to  th^  truth. 

4.  iNBTBUCTioNs,  |  50* — When  instruction  on  credihility  of  wit- 
nesses n&t  erroneous.  In  an  action  to  recover  borrowed  money, 
where  the  testimony  of  plaintiff  and  defendant  as  to  the  payment 
of  various  items  was  diametrically  opposite,  held  that  an  instruction 
concerning  the  credibility  of  witnesses  and  the  testimony  of  parties 
to  the  suit,  although  peculiar  In  language  and  not  firee  from  criti- 
cism, was  not  erroneous  and  could  not  have  misled  the  Jury. 


A.  W.  Blllbnrg,  Appellant^  t.  August  Schmidt  Appellee. 
Gen.  No.  6,375.    (Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Rock  Island  county;  the  Hon. 
Nbls  a.  Labson,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1916.  Reversed  and  remanded.  Opinion  filed  April  19, 
1917. 

Statement  of  the  Case. 

Action  by  A.  W.  Billburg,  plaintiff,  against  August 
Schmid,  defendant,  to  recover  a  sum  of  money  alleged 
to  have  been  taken  by  defendant  as  constable  from  the 
premises  of  plaintiff.  From  a  judgment  against  plain- 
tiff for  costs,  he  appeals. 

PHnjJF  H.  Wells  and  Dibtz  &  Sinnbtt,  for  appel- 
lant. 

J.  T.  &  S.  R.  Kenworthy,  for  appellee. 

•See  nilnols  Notes  Digest.  Vols.  XI  to  XV,  and  dtmulathre  QMtttofflr.  «MM 
topic  and  aectlon  number. 
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Mr.  Pbesidinq  Justicb  Nibhaus  delivered  the  opin- 
ion of  the  conrt. 

Abstract  of  tlie  Beelsion. 

1.  Affbal  Ain>  EBBOB,  |  469* — when  remarks  in  presence  of  jury 
not  aeeignable  ae  error.  Miaconduct  of  a  party  and  a  third  person 
consisting  of  remarks  derogatory  to  the  other  party  in  the  presence 
and  hearing  of  the  Jury  during  the  temporary  absence  of  the 
trial  judge  cannot  be  assigned  as  error  where  the  attention  of 
the  trial  Judge  was  not  called  to  such  misconduct,  so  as  to  enable  the 
court  to  counteract  whatever  prejudicial  effect  the  making  of  such 
remarks  might  have  had  upon  the  Jury. 

2.  Shebiffs  and  constables,  I  80* — when  evidence  ineu^lident  to 
eneUAn  verdict  for  defendant  in  action  for  money  taken  from  plain" 
tiff.  In  an  action  against  a  constable  tor  money  claimed  to  have 
been  taken  from  the  premises  of  the  plaintiff,  where  it  appeared 
that  the  defendant,  while  serving  a  search  warrant,  possessed  himself 
of  a  large  part  of  such  money  and  that,  although  he  did  not  claim 
the  money  as  his  own,  or  that  he  had  any  other  right  to  it,  he 
refused^  to  return  it  to  the  defendant  on  the  ground  that  he  did 
not  know  to  whom  it  belonged  and  that  a  party  other  than  the 
plaintiff  also  claimed  it,  held  that  if  such  other  party  had  nutde  any 
legal  claim  for  the  money  and  the  defendant  had  really  been  in 
doubt  tL  bill  of  interpleader  should  have  been  filed,  or  he  should  have 
produced  such  other  party  as  a  witness,  and  that  the  verdict  in 
favor  of  the  defendant  was  against  the  weight  of  the  evidenca 

0M  minols  NotM  IMsMt.  V«U.  XI  to  XT,  and  Gamslattre  diuvtorlj*  mom 
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Clarence  E.  Higgins,  by  Grace  Hlgglns^  Conseryator, 
Appellant^  t.  Midland  Casualty  Company^  Appellee. 

Gen.  No.  6,878. 

1.  IN8T7BA.NGB — When  injury  not  due  to  accident.  In  an  action  to 
recover  upon  an  accident  insurance  policy,  under  the  terms  of  which 
recoYory  could  only  be  had  if  the  injury  was  the  result  of  accident, 
and  where  it  appeared  that  the  injured  person  suffered  sunstroke 
while  on  duty  in  the  usual  way  as  a  traffic  policeman,  held  that  the 
sunstroke  was  not  due  to  accident  and  that  the  court  properly  di- 
rected a  yerdict  for  the  defendant 

2.  INSUBANCB — when  burden  of  proof  is  on  plaintiff.  In  actions 
upon  accident  insurance  policies,  the  plaintiff  assumes  the  burden 
of  showing  that  the  injury  was  sustained  through  accidental  means. 

Appeal  ftom  the  Circuit  Court  of  Winnebago  county;  the  Hon. 
AjfeTHUB  H.  Fbost,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.     Affirmed.     Opinion  filed  April  19,  1917. 

B.  Jay  Knioht  and  Kabl  J.  MoHBy  for  appellant. 

B.  K.  Welsh  and  Cleland,  Lee  ft  Phelps,  for  ap- 
pellee; McKenzie  Cleland,  of  oonnsel. 

Mb.  Pbesidii^q  Justice  Niehaus  delivered  the  opin- 
ion of  the  court. 

The  appellant,  Clarence  E.  Higgins,  by  Grace  Hig- 
gins,  his  conservator,  brought  this  suit  against  the 
appellee,  Midland  Casualty  Company,  to  recover  a 
weekly  indemnity  under  the  provisions  of  an  accident 
insurance  policy  issued  to  the  appellant  by  the  appel- 
lee on  June  20,  1912.  The  accident  alleged  was  a  sun- 
stroke, which  it  is  claimed  the  appellant  suffered  on 
June  4,  1913.  It  appears  from  the  evidence  that  the 
appellant  was  a  traffic  policeman  in  the  City  of  Rock- 
ford,  and  on  the  day  in  question  he  was  stationed  on 
the  comer  of  Main  and  State  streets  in  that  city,  and 
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in  the  usual  and  customary  way  was  performing  his 
duties  as  policeman  in  regulating  the  street  traffic  at 
the  time  he  was  stricken. 

To  entitle  the  appellant  to  recover,  it  was  necessary 
to  show,  under  the  terms  of  the  policy,  that  the  in- 
jury suffered  by  him  which  caused  his  disability,  name- 
ly, the  sunstroke,  was  the  result  of  accidental  means. 
The  proof,  however,  is  to  the  effect  that  the  sunstroke 
was  not  sustained  by  him  through  accidental  means; 
that  it  came  in  the  usual  order  of  nature  and  was  the 
result  of  ordinary  physical  conditions ;  and  that  it  came 
to  him  while  he  was  pursuing  his  avocation  in  the  usual 
way,  and,  apparently,  as  he  always  had.  A  sunstroke 
suffered  under  these  circumstances  cannot  be  regard- 
ed as  accidental  any  more  than  a  stroke  of  apoplexy 
could  be  so  regarded ;  neither  does  the  fact  that  it  was 
unexpected  and  unforeseen  make  it  accidental.  In  the 
Semancik  case,  in  which  the  insured  died  from  sun- 
stroke, the  Pennsylvania  Superior  Court  pointedly 
states  the  rule  governing  cases  where  recovery  is 
sought  under  similar  provisions  in  insurance  policies : 
"The  plaintiff  assumes  the  burden  of  showing  that 
her  husband  died  from  sunstroke,  and  that  this  was 
effected  through  external,  violent  and  purely  acciden- 
tal means.  *  *  *  .  Voluntary  exposure  to  heat  or 
cold,  with  a  knowledge  of  the  existing  conditions  and 
action  by  the  insured  in  an  intended  and  ordinary 
manner,  under  such  circumstances  resulting  in  bodily 
injury,  does  not  present  a  state  of  facts  on  which  the 
court  can,  with  confidence,  declare  that  such  injury  was 
effected  by  accidental  means,  although  the  injury 
was  accidental,  in  that  it  was  not  designed  nor  antici- 
pated. •  •  •  There  was  manifestly  an  intention  to 
make  the  policy  cover  cases  of  sunstroke,  freezing  and 
hydrophobia,  only  when  some  accident  was  the  means 
of  the  injury.*^  {Senumcik  v.  Continental  Casualty 
Co.,  56  Pa,  Super,  Ct.  392.) 
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While  it  is  true  that  the  Supreme  Court  of  Texas, 
by  its  decision  in  Bryant  v.  Continental  Casualty  Co., 
182  S.  W.  673,  apparently  reached  a  different  conclu- 
sion, yet  the  weight  of  authority  is  in  accordance  with 
the  rule  as  stated  in  the  Semancik  case.  Dossier  v.  Fidel- 
ity &  Casualty  Co.  of  New  York,  46  Fed.  446 ;  Herdic 
V.  Maryland  Casualty  Co.,  146  Fed.  396;  Sinclair  v. 
Maritime  Passenger  Assur.  Co.,  3  Ellis  &  Ellis  478; 
Continental  Casttalty  Co.  v.  Pittman,  145  Ga.  641,  89  S. 
E.  716.) 

We  conclude,  therefore,  that  the  court  properly  di- 
rected a  verdict  for  the  appellee,  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 


Town  of  Hagnollay  Appellant,  t.  Mark  Kays^  Appellee. 
Gen.  No.  6,258.     (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Putnam  county;  the  Hon. 
laviNo  E.  Bboaddus,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.    Affirmed.    Opinion  filed  April  19, 1917. 

Statement  of  the  Case. 

Action  by  the  Town  of  Magnolia,  on  the  complaint 
of  Amos  B.  Wilson,  plaintiff,  against  Mark  Kays,  de- 
fendant, under  the  provisions  of  the  Roads  and 
Bridges  Act  of  1913,  sees.  151,  155  [Cal.  111.  St.  Supp. 
1916,  T[Tf  10000(151),  10000(155)],  to  recover  the  pen- 
alty therein  provided  for  the  obstruction  of  a  public 
rpad.  From  a  judgment  against  Amos  Wilson  for 
costs  of  the  action,  said  Wilson  appeals. 

George  W.  Hunt,  for  appellant. 

Henby  E.  Jacobs  and  James  E.  Taylob,  for  appellee. 
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Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beelsion. 

1.  Roads  and  bhidgbs,  |  7* — when  evidence  inaufflcient  to  shaio  ex- 
Utence  of  pulflic  road.  In  an  action  nnder  the  Roads  and  Bridges 
Act  of  1913,  sees.  161,  155  [Cal.  IlL  St  Supp.  1916,  ^  10000(151), 
10000(155)1,  to  recoyer  the  penalty  for  obstructing  a  public  road, 
record  of  proceedings  at  a  meeting  of  the  highway  commissioners  at 
which  the  strip  In  question  was  attempted  to  be  set  aside  as  a  public 
road,  and  facts  regarding  the  use  of  such  strip  considered,  and  held 
that  the  evidence  failed  to  establish  the  existence  of  a  public  road. 

2.  Roads  and  bbidges,  |  199* — when  no  liability  arises  for  ohatruc- 
tian  of  road.  In  an  action  under  the  Roads  and  Bridges  Act  of  1913, 
sees.  151,  156  [Cal.  III.  St  Supp.  1916,  If  10000(151),  10000(155)], 
to  recover  the  penalty  for  obstructing  a  public  road,  where  the  charge 
was  that  the  defendant  obstructed  a  "public  road,"  held  that  If  the 
defendant  did  not  obstruct  a  public  road  he  could  not  become  liable, 
whatever  private  rights  he  might  have  Invaded. 

3.  Roads  and  BsinoEs,  i  25* — when  public  road  not  established  by 
dedication.  In  an  action  to  recover  the  penalty  for  a  violation  of 
the  Roads  and  Bridges  Act  of  1913,  sees.  151,  155  [Cal.  111.  St  Supp. 
1916,  ITT  10000(151),  10000(155)],  by  obstructing  a  pubUc  road, 
where  it  appeared  that  certain  owners  had  agreed  between  them- 
selves as  to  the  use  of  the  land  in  question  for  a  public  private  road, 
and  the  agreement  was  acted  upon  and  a  lane  fenced  out,  but  that 
the  way  was  not  used  by  the  general  public  to  any  considerable 
extent  and  did  not  have  the  appearance  of  a  public  road,  and  was 
at  times  closed  at  both  ends  by  gates,  held  that  there  was  no  estab- 
lishment of  a  public  road  by  dedication. 

4.  Roads  and  bbidges,  f  29* — necessity  of  acceptance  of  way.  A 
way  cannot  become  a  public  road  by  dedication  of  the  owner  without 
something  being  said  or  done  by  way  of  acceptance  by  the  public 
autlioritieB. 

5.  Costs,  I  77* — when  individual  suing  in  name  of  towti  liahle  for 
on  appeal.  In  an  action  to  recover  the  penalty  provided  by  statute 
for  obstructing  a  public  road,  where  the  action  was  brought  in  the 
name  of  a  town  on  the  complaint  of  a  particular  individual,  and  such 
individual  assumed  in  the  whole  proceedings  that  he  was  the  actual 
plaintiff  and  gave  a  bond  for  costs,  and  his  appeal  bond  was  drafted 
on  that  theory,  and  the  finding  was  for  the  defendant  and  a  judg- 
ment for  costs  was  entered  against  such  Individual  plaintiff,  held 
that  such  Indlviduarwas  liable  for  costs  under  his  costs  bond. 


•Sm  niteeia  Note*  DIsmI,  Tola.  XI  to  XT.  and  GmniilatfTe  Qurtorlr, 
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SplUer  et  aL  t.  Ensign,  205  111.  App.  154. 


Clarence  SplUer  and  Lanra  SplUer^  Appellees^  t. 
Charles  B.  Ensign  et  al.  Charles  B.  Ensign^  Ap- 
pellant. 

Gen.  No.  6,321.    (Not  to  be  reported  in  fnll.) 

Interlocutory  appeal  from  the  Circuit  Court  of  Grundy  county;  the 
Hon.  Samuel  C.  Stough,  Judge,  presiding.  Heard  in  this  court.  Af- 
firmed.   Opinion  filed  April  19, 1917. 

Statement  of  the  Case. 

Bill  by  Clarence  Spiller  and  Laura  Spiller,  plain- 
tiffs, against  Charles  B.  Ensign,  First  National  Bank 
of  Gardner  and  W.  G.  Howell,  defendants,  praying  for 
the  surrender  and  cancellation  of  a  note  of  plaintiffs 
then  in  possession  of  said  bank,  where  it  had  been  sent 
for  collection,  and  for  an  injunction  restraining  the 
bank  from  parting  with  possession  of  the  note  to  the 
assignee  thereof,  defendant  Ensign,  during  the  pend- 
ency of  the  suit.  From  an  order  denying  motion  of 
defendant  to  dissolve  the  temporary  injunction 
granted,  defendant  appeals. 

Felsenthal  &  Wilson,  for  appellant;  David  Levin- 
son,  of  counsel. 

Frank  H.  Hayes,  for  appellees. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Injunction,  f  384* — when  merits  of  case  not  passed  on.  The 
merits  of  the  case  are  not  passed  on  in  considering  the  propriety  of 
granting  or  dissolying  a  preliminary  injunction. 

2.  Injunction,  f  11* — what  is  important  consideration  in  deter- 

•See  niinois  Notes  Dl^estp  Vole.  XI  (o  XV,  and  CamolatiTo  Qnaitorljr, 
topic  and  section  number. 
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mining  propriety  of  granting  or  dissolving  preliminary  injunction. 
In  conjBldering  the  propriety  of  granting  or  dissolying  a  preliminary 
injunction,  an  important  inquiry  is  the  relative  inconyenience  to  be 
caused  the  parties  if  on  final  adjudication  it  appeared  that  the  court 
should  not  have  entered  the  order. 

3.  Injunction,  |  177* — when  allegations  of  fact  insufficient.  Alle- 
gations of  fact  relied  on  in  support  of  a  bill  for  injunction  should 
rest  on  clear  ayerments  and  not  on  inference. 

4.  Injunction,  f  384* — when  assignments  of  error  as  granting  in- 
junction  disregarded.  Where,  on  an  application  for  an  interlocutory 
injunction  to  restrain  an  assignee  of  a  note  charged  with  notice  of 
its  fraudulent  character  from  obtaining  possession  of  such  note  while 
held  by  a  bank  for  coUectlou,  a  temporary  injunction  issued  without 
notice  and  the  prayer  and  order  for  appeal  were  only  from  the  order 
denying  the  motion  to  dissolve,  held  that  assignments  of  error  di- 
rected to  alleged  error  in  granting  the  injunction  would  be  disre- 
garded. 

6.  Injunction,  f  50* — when  order  refusing  to  dissolve  temporary 
injunction  against  oJ>taining  possession  of  note  hy  assignee  not  dis- 
turbed. Oiv  an  application  to  restrain  the  defendant,  as  assignee  of 
a  note  charged  with  notice  of  its  fraudulent  character,  from  ob- 
taining possession  of  such  note,  where  it  was  contended  that  the 
note  having  been  purchased  before  maturity  and  past  due  when  the 
bill  was  filed,  a  court  of  equity  would  not  interfere  because  the  de- 
fendant could  not  cut  off  defenses  by  an  assignment  of  the  note,  held 
that  the  order  refusing  to  dissolve  the  Injunction  should  not  be  dis- 
turbed. 

6.  INJTTNCTION,  |  11* — When  order  refusing  to  dissolve  temporary 
injunction  not  disturbed.  Where,  on  an  application  for  a  temporary 
injunction  to  restrain  the  collection  of  a  note  by  an  assignee  charged 
with  notice  of  its  fraudulent  character,  it  appeared  that  the  defend- 
ant would  not  be  deprived  of  any  right  while  the  note  was  im- 
pounded, while  on  the  other  hand  the  complainant  might  be  put  to 
loss  if  the  defendant  were  permitted  to  get  possession  of  the  note, 
held  that  the  order  refusing  to  dissolve  the  injunction  should  not 
be  disturbed. 

•See  nilDoii  NotM  INffeft*  Vols.  XI  to  XT,  mnd  CamnlatlTe  Owuicrlj, 
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6ns  Carlson,  Appellee,  t^  Chieago  Great  Western  Ball- 

road  Company,  Appellant, 

Oen.  No.  6,849.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon.  MAzziia 
Slubseb,  Judge,  presiding.  Heard  in  this  court  at  the  Octoher  term, 
1916.    Reversed  and  remanded.    Opinion  filed  i^ril  19,  1917. 

Statement  of  the  Case. 

Action  by  Gus  Carlson,  plaintiff,  against  the  Chi- 
cago Great  Western  Railroad  Company,  defendant,  to 
recover  for  personal  injuries  received  while  working 
as  a  section  hand  for  defendant.  From  a  judgment 
for  $5,000  in  favor  of  plaintiff,  defendant  appeals. 

John  A.  Russell,  for  appellant. 

C.  Helmeb  Johnson,  Leonard  Mead  and  Jultus  C. 
Matthison,  for  appellee;  James  D.  Power,  of. counsel. 

Mr.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  BfASTBB  AND  8BBFANT,  f  98* — When  federal  law  controlling  in 
action  for  pergonal  injuries.  In  actions  by  an  employee  against  the 
employer  for  personal  injuries,  where  both  are  engaged  in  interstate 
commerce,  the  federal  statute  must  be  applied. 

2.  BfASTEB  AND  SERVANT,  f  302* — When  defense  of  assumed  risk  not 
excluded.  In  an  action  against  an  interstate  railroad  where  it  is 
not  claimed  that  any  violation  of  a  federal  statute  eAacted  fbr  the 
safety  of  employees  contributed  to  the  injury,  the  defense  of  assumed 
risk  is  not  excluded. 

8.  New  tbiai^  i  109* — what  considered  on  motion  for.  Although 
the  trial  court  could  not  under  the  evidence  direct  a  verdict  for  the 
defendant  on  the  ground  that  such  evidence  would  not  sustain  a  rer^ 

•8«e  nilnola  Notoii  Dlt«st,  T«U.  XI  (o  XV,  Mid  GmnnlailTW  QvMterlr,  mmo 
topic  Mid  leeCloB  Bumbcr. 
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4i0t  tor  the  plaintiff,  that  question  is  before  the  court  on  a  motion 
for  a  new  triaL 

4.  iNSTBucnoNS,  f  135* — when  should  he  offered.  Where  a  de- 
fendant fears  that  an  instruction  which  informs  the  jury  as  to  the 
charges  in  the  declaration,  without  stating  that  those  charges  were 
denied  by  the  defendant,  is  misleading,  he  can  protect  himself  by 
offering  an  instruction  to  that  effect 

5.  Mastxb  and  bebvant,  I  206* — wfien  railroad  engaged  in  inter- 
state commerce  liaJ>le  for  negligence  of  felloto-servav^t  of  employee. 
In  an  action  for  personal  injuries  sustained  by  a  railroad  employee 
while  engaged  in  interstate  commerce,  where  the  plaintiff,  while 
pulling  a  spike,  was  thrown  from  a  bridge  as  a  result  of  the  alleged 
negligent  act  of  a  fellow-seryant,  and  the  plaintiff  claimed  that  he 
did  not  assume  the  risk  of  the  negligence  of  such  fellow-senrant,  held 
that  the  defendant  was  not  liable  in  the  ab^nce  of  affirmative  show- 
ing that  such  fellow-servant  was  guilty  of  negligence  which  was  the 
proximate  cause  of  the  injury. 


Xary   Sabol,  Appellee,  t.  Jesepk  O.  Heintz  et  ihl^ 

Appellants. 

Oen.  No.  6,864.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  TnAVK  L. 
HoopKB,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.  Afllrmed  in  part,  reversed  in  part  and  remanded  with  direc- 
tlona.    Opinion  filed  April  19,  1917. 

Statement  of  the  Case. 

Bill  in  equity  by  Mary  Sabol,  complainant,  against 
Joseph  G.  Heintz,  John  J.  Wellnitz  and  Joliet  Trust 
&  Savings  Bank,  a  corporation,  defendants,  to  subject 
the  premises  of  the  defendants  Joseph  G.  Heintz  and 
John  J.  Wellnitz  to  the  payment,  as  provided  in  sec- 
tion 10  of  the  Dramshop  Act  (J.  &  A.  ^  4610),  of  a 
judgment  of  eight  hundred  dollars   obtained  under 
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section  9  of  the  Act  ( J.  &  A.  ^  4609),  against  Bobert 
McMillin,  a  saloon  keeper  and  tenant  of  sncb  premises. 
From  a  decree  for  complainant  subjecting  tbe  said 
premises  to  the  payment  of  the  judgment,  subject  to 
the  lien  of  a  trust  deed  held  by  defendant  bank,  for 
the  payment  of  as  much  as  was  unpaid  on  the  not^s 
secured  by  the  trust  deed  and  ordering  the  sale  of 
the  premises  subject  to  the  lien  of  the  trust  deed  for  the 
payment  of  as  much  money  as  wipts  unpaid  on  the  notes 
secured  thereby,  defendants  Heintz  and  Wellnitz  ap- 
peal 

Skapp,  Heisb  &  Skafp,  for  appellants. 

CowiNQ  &  KiKO,  for  appellee. 

Mb.  Justiob  Cabnes  delivered  the  opinion  of  the 
court. 

m 

Abstract  of  the  Decision. 

1.  iNTOxiOATiiTQ  xjQTJOBs,  f  260* — whcfi  lien  against  property  of 
oumer  of  rented  prenUtet  far  judgment  against  Maloan  keeper  en- 
forceable. The  Uen  provided  by  section  10  of  the  Dramshop  Act 
( J.  ft  A«  t  4610),  subjecting  premises  rented  for  saloon  purposes  to 
the  payment  of  a  judgment  obtained  against  the  saloon  keeper  under 
section  9  of  the  Act  (J.  ft  A.  T  4609),  is  enforceable  In  equity,  as  the 
proceeding  is  not  one  taken  to  enforce  a  penalty. 

2.  Intx)xicating  uqugbs,  i  260* — when  cause  of  action  to  subject 
property  of  saloon  keeper  to  payment  of  judgment  accrues.  In  i^ 
chancery  proceeding  to  subject  premises  rented  for  saloon  purposes 
to  the  payment  of  a  judgment  against  the  saloon  keeper,  as  provided 
in  section  10  of  the  Dramshop  Act  (J.  ft  A«  T  4610),  where  it  was 
contended  that  the  proceeding,  being  one  to  enforce  a  penalty,  was 
barred  by  the  Two-Tear  Statute  of  Limitations,  which  began  to  run 
from  the  time  the  cause  of  action  accrued  against  the  saloon  keeper, 
held  that  the  cause  of  action  against  the  property  of  the  defendants 
did  not  accrue  under  said  section  until  after  the  judgment  had  been 
obtained  in  the  common-law  suit,  as  the  causes  of  action  were  dis- 
tinct 
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3.  Intoxicatinq  liquobs,  I  260* — what  are  considered  <w  adjudi- 
cated matters  in  equity  proceedings  to  subject  rented  saloon  premises 
to  judgment  against  saloon  keeper.  In  equity  proceedings  to  subject 
premises  rented  for  saloon  purposes  to  the  payment  of  a  judgment 
against  the  saloon  keeper,  as  proyided  in  section  10  of  the  Dramshop 
Act  (J.  ft  A.  1[  4610),  the  facts  as  to  sales  of  liquor  and  consequent 
damages  to  the  complainant  are  considered  adjudicated  in  the  com- 
mon-law suit,  and  cannot  be  controyerted  in  the  equity  suit 

4.  Intoxicating  uqttobs,  |  260* — wh€U  must  he  proved  in  equity 
proceedings  to  subject  rented  saloon  premises  to  judgment  against 
saloon  keeper.  In  equity  proceedings  to  subject  premises  rented  for 
saloon  purposes  to  the  payment  of  a  judgment  against  the  saloon 
keeper*  as  proyided  in  section  10  of  the  Dramshop  Act  (J.  ft  A. 
IT  4610),  the  proof  must  show  that  the  saloon  keeper  was  selling 
intoxicating  liquor  in  the  premises  of  the  owner  at  the  time  in  ques- 
tion. 

5.  IirroxiCATiNG  ijquobs,  I  260* — when  decree  in  equity  proceed- 
ings to  subject  premAses  rented  for  saloon  purposes  to  judgment 
against  saioon  keeper  is  erroneous.  In  equity  proceedings  to  subject 
premises  rented  for  saloon  purposes  to  the  payment  of  a  judgment 
against  the  saloon  keeper,  as  proyided  by  section  10  of  the  Dramfihop 
Act  (J.  ft  A«  T  4610),  where  the  holder  of  a  trust  deed  was  made  a 
party,  and  the  decree  proyided  for  a  sale  subject  to  the  lien  "for  the 
payment  of  so  much  money  as  may  be  unpaid  on  the  note  secured 
thereby,"  held  that  such  decree  improperly  left  the  holders  of  the 
incumbrance  without  remedy  as  to  any  lien  provided  in  case  the  trus- 
tee should  be  compelled  to  pay  taxes,  expenses  of  foreclosure  and 
other  sums  secured  or  provided  In  the  trust  deed. 

•Sm  nUiMfl*  Notes  INsMt,  T«U.  ZI  lo  XT,  and  CnmiilattTe  Qnarterlj, 
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William  Blair  and  John  Patten,  Administratora,  Ap- 
pelleesy  t.  Chicago^  Ottawa  A  Peoria  Bailwaj  Com- 
pany, Appellant. 

Oen.  No.  6,865. 

1.  Cabriebs,  i  428* — tohen  ptuaenffer  riding  on  platform  guilty  of 
contributory  negligence.  In  an  action  to  recover  for  the  death  of  a 
passenger  who,  while  standing  on  the  platform  of  an  interurban  car 
going  at  the  rate  of  about  thirty  miles  per  hour,  in  some  way  fell 
through  an  opening  left  by  an  open  vestibule  and  trapdoors  as  the 
car  approached  the  station  at  which  the  deceased  was  to  alight, 
where  it  appeared  that  there  was  room  inside  the  car  and  there  was 
a  printed  notice  posted  in  the  vestibule  informing  passengers  that 
they  were  not  allowed  to  ride  on  the  platform  or  steps,  held  that 
plaintiff's  intestate  was  guilty  of  contributory  negligence. 

2.  Cabbiebs,  {  386* — when  not  guilty  of  negligence  in  leaving 
trapdoors  of  car  open.  In  an  action  to  recover  for  the  death  of  a 
passenger  who,  while  standing  on  the  platform  of  an  interurban  car 
going  at  the  rate  of  thirty  miles  per  hour,  in  some  way  fell  through 
an  opening  left  by  open  trapdoors  as  the  train  was  approaching  the 
station  at  which  the  deceased  was  to  alight,  where  it  appeared  that 
there  was  room  inside  the  car  and  a  notice  was  posted  in  the  vesti- 
bule informing  passengers  that  they  were  not  permitted  to  stand  on 
the  platform  or  steps,  held  that  the  defendant  was  not  guilty  of 
negligence. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Fbank  L. 
HooPEB,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Reversed  with  finding  of  facts.    Opinion  filed  April  19,  1917. 

Snapp,  Heise  ft  Snapp,  for  appellant. 

Frank  BL  H[aybs  and  John  W.  Downey,  for  appel' 
lees. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  Chicago,  Ottawa  &  Peoria 
Railway  Company  from  a  judgment  of  $4,500  obtained 

•See  nilnoli  Notes  Dlceet,  Vole.  XI  to  XV,  and  GmniilatlTe  Qoarteiijrp  mbm 
tople  Mid  Metlon  number. 
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by  the  appellees,  William  Blair  and  Jolm  Patten,  ad- 
ministrators, for  the  death  of  their  intestate,  James 
Patten,  while  a  passenger  on  appellant's  interurban 
c?ar  August  28,  1913,  caused  by  falling  from  the  rear 
platform  of  the  car. 

Before  the  time  in  question  James  Patten,  about 
sixty-five  years  of  age,  lived  on  a  farm  about  two  miles 
northeasterly  from  the  City  of  Morris,  and  had  lived 
there  many  years.  On  that  day  there  had  been  a 
home-coming  celebration  at  Morris  attended  by  many 
people.  He  went  there  from  his  home  in  one  of  ap- 
pellant's cars,  and  started  from  Morris  to  so  return 
about  six  o  'dock  p.  m.  The  car  which  he  boarded  was 
a  large  interurban  car  with  a  rear  inclosed  platform, 
made  to  be  opened  and  closed  at  the  sides  by  vestibule 
doors  and  trapdoors  in  the  usual  manner  of  construc- 
tion of  that  kind  of  vestibule.  The  car  had  two  com- 
partments, the  smoker  being  in  front.  When  Patten 
got  on  the  car  there  was  no  one  standing  inside  in  the 
aisle.  The  seats  of  the  rear  compartment  were  mostly 
occupied,  but  there  was  room  for  two  or  three  more 
passengers  to  sit  there.  There  was  also  room  in  the 
front  or  smoking  compartment  for  more  passengers 
to  sit.  There  was  a  printed  notice  posted  in  the  vesti- 
bule informing  passengers  that  they  were  not  allowed 
to  ride  on  the  platform  or  steps  of  the  cars.  Patten 
and  four  others  remained  on  the  platform  apparently 
^thout  investigating  whether  there  were  or  not  seats 
inside.  Probably  Patten  did  not  care  to  sit,  and  quite 
likely  a  vacant  seat  would  not  be  observed  by  a  careless 
glance  inside,  but  it  would  have  been  apparent  that 
the  aisle  was  empty.  It  was  a  commercial  railway,  or- 
ganized under  the  general  railroad  act,  running  east- 
erly from  Princeton  and  other  points  through  Ottawa 
and  Morris  to  Joliet,  doing  a  passenger,  freight  and 
express  business. 

The  conductor  collected  Patten's  fare  after  the  car 
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left  Morris  without  objecting  to  his  or  the  other  pas- 
sengers standing  on  the  platform.  The  car  made  fre- 
quent stops  in  the  cities  and  towns  through  which  it 
passed  and  at  various  places  in  the  country,  after  the 
manner  of  interurban  cars.  After  leaving  Morris  two 
or  three  of  the  next  stops  were  to  let  passengers  off  at 
the  south  side  of  the  car,  and  the  vestibule  door  and 
trapdoor  to  the  south  were  left  open.  As  the  car  was 
nearing  the  point  at  which  Patten  was  to  alight,  it  was 
running  at  a  speed  of  thirty  or  forty  miles  an  hour, 
and  Patten  in  some  way  fell  through  this  opening  and 
received  injuries  from  which  he  soon.died.  Appellee's 
theory  is  that  he  must  have  thought  because  of  the 
speed  of  the  car  that  it  was  not  going  to  stop  at  his 
crossing,  and  that  he  started  to  attract  the  conductor's 
attention  and  ask  him  to  stop  there,  and  in  so  doing 
felL  It  is  not  clear  from  the  testimony  of  the  pas- 
sengers on  the  platform  how  or  why  he  fell.  The  road 
was  straight  and  the  rails  and  bed  in  good  condition. 
There  was  no  unusual  motion  of  the  car  and  nothing 
to  account  for  his  falling  except  that  he  stepped  too 
near  the  edge  of  the  opening  and  lost  his  balance. 

Appellees  in  their  argument  here  urge  as  negligence 
of  appellant  that  the  car  was  running  at  a  high  and 
dangerous  rate  of  speed;  that  the  doors  at  the  south 
side  of  the  vestibule  were  left  open,  and  say  that  the 
high  rate  of  speed  and  failure  to  close  the  vestibule 
doors  and  running  the  cars  at  such  rate  of  speed  ap- 
proaching the  station  were  the  proximate  cause  of  the 
injury.  The  declaration  counted  on  such  alleged  neg- 
ligence, and  averred  due  care  on  the  part  of  the  plain- 
tiff's intestate.    The  general  issue  was  pleaded. 

Appellant  strongly  insists  that  under  the  above 
state  of  facts  James  Patten  was  negligent  as  matter 
of  law,  and  that  the  court  erred  in  overruling  its  mo- 
tion to  direct  a  verdict,  and  quotes  from  Thompson  on 
Negligence,  vol.  3,  sec.  2947 : 
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''The  general  rule  is  that  if  a  passenger  elects  to 
ride  upon  the  platform  of  a  steam  railway  car  without 
any  necessity,  real  or  apparent,  for  taking  that  posi- 1 
tion,  and  while  so  riding  is  injured  under  such  circum- 
stances, that  he  would  not  have  been  injured  if  he  had 
not  taken  that  position,  he  cannot  recover  damages 
from  the  company.  In  other  words,  for  a  passenger 
to  ride  in  a  position  of  such  obvious  danger,  without 
any  real  or  apparent  necessity  for  so  doing,  is  general- 
ly regarded  as  negligence  per  se/^ 

And  sec.  2949 : 

''A  real  or  apparent  necessity  would  excuse  the  pas- 
senger in  so  riding,  and  repel  the  imputation  of  con- 
tributory negligence  so  that  if,  while  so  riding,  he  is 
injured  through  the  negligence  of  the  carrier,  he  may 
recover  damages.  The  real  necessity  for  riding  in 
snch  a  position  is  generally  held  to  exist  where  the 
cars  are  so  crowded  that  the  passenger  cannot  secure 
standing  room  inside.'; 

and  cites  Quinn  v.  Illinois  Cent.  R.  Co.,  51  HI.  495, 
where  the  court  held  that  a  passenger  voluntarily  plac- 
ing himself  upon  the  steps  of  the  platform  of  a  car, 
holding  onto  the  railing  while  there  was  abundant 
Toom  in  the  car,  even  though  the  seats  were  full,  and 
fell  to  the  ground,  not  in  consequence  of  a  collision,  or 
broken  rail,  or  other  fault  of  the  company,  was  grossly 
negligent,  and  quoted  with  approval  from  a  New  York 
case:  **If  a  man- places  himself  in  such  position  that 
in  the  ordinary  movement  and  conduct  of  the  train 
he  is  exposed  to  danger,  he  may  justly  be  said  to  be 
negligent  of  his  security,  and  must  take  the  conse- 
quences if  he  is  injured.''  [WUlis  v.  Long  Island  R. 
Co.,  32  Barb.  399.]  This  case  was  cited  in  Chicago  dk 
A.  R.  Co.  V.  Fisher,  141  111.  614,  628,  and  distinguished 
on  the  ground  that  in  the  Quinn  case,  supra,  there  was 
abundant  room  in  the  cars,  and  the  deceased  volun- 
tarily and  without  any  necessity  therefor  placed  him- 
self upon  the  platform  of  a  car,  although  in  the  Quirm 
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case  there  was  not  so  abundant  room  in  the  car  as  in 
the  present  case.  It  was  also  cited  by  this  court  in 
Savage  v.  Illinois  Cent.  R.  Co.,  164  111.  App.  634,  where 
the  authorities  on  the  question  of  a  passenger  ^s  negli- 
gence in  riding  upon  the  platform  were  very  fully 
reviewed  and  the  court  reached  the  conclusion  that 
except  under  special  circumstances  a  passenger  is  neg- 
ligent if  he  rides  or  goes  upon  the  platform  of  a  coach 
while  the  train  is  traveling  between  stations,  and  if 
he  is  injured  because  of  his  presence  upon  the  plat- 
form while  the  train  is  running,  the  carrier  is  not  li- 
able, and  reversed  without  remanding  a  judgment  in 
favor  of  the  plaintiff  for  damages  for  the  death  of  a 
person  riding  upon  a  coach  platform. 

It  is  said  in  6  Cyc.  652,  that  a  passenger  who  rides 
in  a  place  not  intended  for  passengers,  and  which  is 
more  dangerous  than  the  place  where  passengers  are 
permitted  to  ride,  is  thereby  charged  with  contributory 
negligence.  Ohio  <&  M.  Ry.  Co.  v.  Allender,  47  HI.  App. 
484,  is  cited  in  support  of  the  text.  It  was  there  held 
that  a  person  voluntarily  going  upon  the  front  plat- 
form of  the  express  car  in  a  given  train  takes  upon 
himself  the  hazard  of  his  voluntary  act,  which  imposes 
upon  him  the  exercise  of  a  degree  of  care  commensu- 
rate with  the  risk  voluntarily  assumed  in  the  ordinary 
and  usual  running  of  the  train.  In  the  text  of  6  Cyc. 
653,  we  find :  '  *  To  ride  on  the  platform  of  a  railroad 
car  while  the  train  is  in  rapid  motion  is  usually  treated 
as  negligence  per  se,  such  as  to  defeat  recovery  for 
injuries  received  by  reason  of  riding  in  such  position; 
but  there  are  cases  in  which  such  an  act  is  said  not  to 
be  negligence  per  se,  even  where  there  is  no  particular 
excuse  for  it.  And  where  the  car  is  so  crowded  that 
there  is  no  reasonable  accommodation  inside,  the  act 
of  riding  on  the  platform  is  treated  as  not  negligent. 
As,  therefore,  the  question  of  the  propriety  of  riding 
on  the  platform  depends  on  circumstances,  it  is  prop- 
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erly  for  the  jury.*'  Extensive  notes  on  the  question 
are  found  in  29  L.  B.  A.  (N.  S.)  325,  and  L.  B.  A. 
1915B  166.  These  cases  and  authorities  are  dealing 
with  commercial  railroads  operated  by  steam  power. 
In  the  present  case  we  have  a  commercial  road  not 
operated  by  steam  power,  occupying  an  intermediate 
position  between  the  older  commercial  roads  and  the 
street  car,  with  functions  and  duties  partaking  of  the 
nature  of  each.  It  is  said  in  6  Oyc.  654:  **As  to 
street  cars,  the  rule  as  to  riding  on  the  platform  is 
more  liberal,  and  it  is  generally  said  not  to  be  negli- 
gence per  se  to  do* so.''  North  Chicago  St.  R.  Co.  v. 
Banr,  179  HI.  126,  is  cited  in  support  of  the  text.  In 
that  case  it  was  said  there  was  no  regulation  of  the 
railway  prohibiting  passengers  from  riding  on  the 
platform,  but  it  appeared  that  other  passengers  did  so 
ride  without  objection  on  the  part  of  those  in  charge 
of  the  car;  therefore,  that  the  fact  that  plaintiff  was 
standing  on  the  platform  when  injured  was  not  such 
negligence  as  would  preclude  a  recovery;  that  it  was 
a  question  of  fact  for  the  jury  to  determine  from  all 
the  facts  and  circumstances  surrounding  the  transac- 
tion. The  court  said  we  cannot  denude  ourselves  of 
the  knowledge,  which  is  alike  common  to  all,  that  pas- 
sengers are  constantly  riding  upon  these  platforms 
with  the  tacit  assent  of  the  defendant  and  without  any 
posted  notice  or  regulation.  It  was  also  held  in  Chi- 
cago Union  Traction  Co.  v.  Lawrence,  113  111.  App. 
269,  that  it  is  not  negligence  per  se  for  a  passenger  to 
ride  upon  the  platform  of  a  street  car. 

We  will  not  extend  this  opinion  by  discussing  a 
great  number  of  other  authorities  that  may  be  readily 
found  following  the  lines  above  indicated.  We  do  not 
think  it  can  be  said  as  matter  of  law  that  it  is  negli- 
gence under  any  and  all  circumstances  to  ride  on  the 
platform  of  a  moving  car.  The  trial  court  could  not 
direct  a  verdict  for  the  defendant  on  the  ground  that 
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it  was  negligence  per  se  for  the  plaintiffs*  intestate  to 
ride  on  that  platform,  and  he  could  not  direct  a  verdict 
because  the  preponderance  of  the  evidence  in  this  case 
was  that  it  was  negligence  for  him  to  do  so,  or  that 
the  defendant  was  not  negligent.  If  there  was  any 
fair  question  as  to  the  conclusion  to  be  drawn  from  the 
evidentiary  facts,  he  was  bound  to  submit  it  to  the 
jury.  But  he  was  charged  with  the  duty  to  grant  a 
new  trial  if,  in  his  opinion,  the  verdict  of  the  jury  was 
manifestly  against  the  weight  of  the  evidence,  and  it 
is  our  duty  to  examine  the  case  on  the  facts  and  not 
accept  the  conclusion  of  the  jury  if,  in  our  judgment, 
it  is  manifestly  against  the  weight  of  the  evidence. 

We  do  not  see  how  under  the  admitted  facts  the  de- 
fendant can  be  held  negligent.  Proof  was  offered  by 
the  defendant  that  it  was  usual  and  customary  in  the 
operation  of  such  cars  to  leave  one  of  the  vestibule 
doors  open.  Objection  of  the  plaintiffs  to  this  proof 
was  sustained,  perhaps  properly.  But  it  is  almost,  if 
not  quite,  a  matter  of  common  knowledge  that  one  door 
of  a  car  making  frequent  stops  is  usually  left  open, 
and  unless  some  special  reason  appeared  for  shutting 
it  between  stops,  and  none  did  here  appear,  a  jury 
would  not  be  warranted  in  finding  that  act  negligence ; 
neither  were  the  jury  warranted  in  finding  that  the 
rate  of  speed  at  which  the  car  was  running  negligence, 
even  though  it  was  approaching  the  point  at  which 
it  was  to  stop  for  plaintiffs'  intestate  to  alight.  We 
think  it  quite  as  clear  that  the  defendant  was  not  neg- 
ligent as  that  plaintiffs'  intestate  waa  negligent. 
Other  prudent  men  might  have  stood  upon  the  plat- 
form under  similar  circumstances,  but  if  it  is  conceded 
that  they  might  do  so  they  still  would  be  required  to 
exercise  a  degree  of  care  commensurate  with  the 
known  danger.  The  conclusion  cannot  reasonably  be 
reached  that  the  defendant  was  negligent  in  leaving 
the  door  open,  and  that  the  plaintiffs '  intestate  was  not 
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negligent  in  not  guarding  himself  against  the  obvious 
danger. 

We  conclude  that  the  judgment  should  be  reversed 
on  the  ground  that  the  verdict  is  manifestly  against 
the  weight  of  the  evidence ;  and  as  there  is  no  reason 
to  presume  the  facts  would  appear  other  or  different 
on  another  trial,  the  cause  is  not  remanded. 

Reversed  with  finding  of  facts. 

Finding  of  facts :  We  find  that  the  defendant  was 
not  guilty  of  any  negligence  causing  or  contributing 
to  the  death  of  the  plaintiffs'  intestate,  and  that  he  at 
the  time  in  question  was  not  in  the  exercise  of  ordinary 
care  for  his  own  safety. 


Osear  M.  Kiess,  Appellee,  y.  Block  &  Kuhl  Company, 

Appellant. 

Oen.  No.  6,367.     (Not  to  be  reported  in  full.) 

Appeal  from  tbe  County  Court  of  Peoria  county;  the  Hon.  Chesteb 
F*.  Babnett,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Reversed.    Opinion  filed  April  19,  1917. 

Statement  of  the  Case. 

Action  by  Oscar  M.  Kiess,  plaintiff,  against  Block 
&  Kuhl  Company,  defendant,  to  recover  on  a  contract 
for  commissions  for  selling  victrolas  in  defendant's 
department  store.  From  a  judgment  for  plaintiff  for 
$311.66,  defendant  appeals. 

Page,  Hunter,  Page  &  Dallwig,  for  appellant. 

J.  E.  Daily  and  S.  F.  McGrath,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deeision. 

1.  Tbial,  f  199* — when  direction  of  verdict  improper.  Where  the 
evidence  Is  conflicting,  it  Is  Improper  for  the  trial  court  to  direct  a 
verdict,  as  it  could  not  do  so  without  weighing  such  evidence. 

2.  New  trial,  f  109* — what  considered  on  motion  for.  On  a  mo- 
tion for  new  trial,  the  court  is  required  to  consider  the  weight  of 
conflicting  evidence  and  grant  the  motion,  if  in  its  opinion  the  ver- 
dict was  manifestly  against  the  weight  of  the  evidence. 

3.  HCasteb  and  servant,  {  84* — when  evidence  insufflcient  to  sus- 
tain verdict  for  plaintiff  in  action  to  recover  commissions.  In  an 
action  to  recover  commissions  under  a  contract  of  employment  pro- 
viding for  a  weekly  salary,  and  also  commissions  which  were  to 
he  due  and  payable  at  the  end  of  the  employer's  fiscal  year,  where 
it  appeared  that  before  the  expiration  of  the  year  the  plaintiff  quit 
because  he  was  offered  a  better  position  elsewhere,  and  three  wit- 
nesses for  the  defendant  testified  that  the  right  to  commissions  de- 
pended upon  plaintiff's  working  for  the  fiscal  year,  as  against  the 
plaintiff  alone  who  testified  that  his  commissions  were  not  made 
dependent  on  his  working  for  the  time  specified,  held  that  the  verdict 
for  the  plaintiff  was  manifestly  contrary  to  the  evidence. 

4.  Master  and  servant,  |  66* — when  employee  entitled  to  conr- 
missions  on  sales.  Where,  under  a  contract  of  employment  an  em- 
ployee is  to  receive  a  certain  commission  upon  sales  made  by  him 
payable  at  the  end  of  the  employer's  fiscal  year,  and  the  duration 
of  the  employment  is  not  fixed,  the  fact  that  the  employee  quits  be- 
fore the  expiration  of  the  fiscal  year  does  not  of  itself  bar  him  from 
recovering  commissions,  but  if  the  contract  is  to  continue  for  the 
year,  the  employee  cannot  recover  unless  he  fully  performs  his  con- 
tract for  the  full  term  for  which  he  was  hired. 

5.  EMdence,  I  476* — when  testimony  of  one  witness  not  to  he 
given  greater  weight  than  that  of  opposing  witnesses.  In  an  action 
for  the  recovery  of  commissions  by  an  employee  where  three  witr 
nesses,  as  against  the  plaintiff  alone,  testified  that  the  payment  of 
such  commissions  was  made  dependent  upon  the  employee  working 
for  the  defendant  for  a  time  specified,  and  it  appeared  that  the  em- 
ployee quit  before  the  expiration  of  such  period,  held  that  although 
the  number  of  witnesses  alone  did  not  control,  it  would  be  unrea- 
sonable that  the  testimony  of  the  plaintiff  alone  should  be  allowed  to 
outweigh  that  of  the  three  witnesses  to  the  contrary. 

6.  Appeal  and  error,  S  1805* — when  case  reversed  without  re- 
manding. Where  a  verdict  is  contrary  to  the  weight  of  evidence 
and  another  trial  will  not  result  in  the  production  of  different  evi- 
dence, the  case  will  be  reversed  on  appeal  without  remanding. 

•Bee  nilnoia  Notes  DUett,  Vols.  XI  to  XV,  and  ComnlAtlTo  Qoartoiijr,  mumm 
topie  and  Mctloii  nnmbor. 
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Biehard  Smith,  Appellee,  y.  Stover   Manufaeturini; 

Company,  Appellant. 

Gen.  No.  6,380. 

1.  Appeal  and  ebrob,  S  438* — when  objection  on  ground  of  vari- 
ance too  late.  An  objection  on  the  ground  of  variance  comes  too 
late  when  made  for  the  first  time  on  appeal. 

2.  Appeal  and  erbor,  f  438* — when  question  of  variance  raised  too 
late.  In  an  action  on  the  case  for  damages  for  personal  injuries,  by 
an  employee  where  the  employer  had  elected  not  to  provide  and  pay 
compensation  under  the  Wbrkmen's  Compensation  Act  of  1913,  and 
it  was  averred  that  the  defendant  was  not  operating  under  the  pro- 
visions of  the  act  and  that  notice  in  writing  of  its  election  was  filed 
^rith  the  State  Bureau  of  Labor  Statistics,  and  the  proof  showed 
that  a  notice  of  election  under  section  2  of  the  Act  [Cal.  III.  St.  Supp. 
1916,  t  5475(2)]  was  filed  with  the  Industrial  Board,  and  this  vari- 
ance between  the  pleading  and  proof  was  urged  as  ground  for  re- 
versal, held  that  as  the  objection  to  a  certified  copy  of  the  notice 
was  not  made  on  the  ground  of  variance,  the  defendant  was  pre- 
cluded from  availing  itself  of  the  objection  of  variance  on  appeal. 

3.  Workmen's  Compensation  Act,  f  12* — when  evidence  sufficient 
to  show  that  accident  occurred  in  State.  In  an  action  by  an  em- 
ployee for  damages  for  personal  injuries,  where  the  defendant  had 
elected  not  to  provide  and  pay  compensation,  as  required  by  section 
2  of  the  Workmen's  Compensation  Act  of  1913  [Cal.  111.  St.  Supp. 
1916,  Y  5475(2)1,  and  objection  was  made  that  the  proof  failed  to 
show  that  the  accident  occurred  in  Illinois,  and  that  therefore  the 
court  could  not  know  whether  the  act  was  applicable,  held  that  al- 
though it  failed  to  appear  that  the  city  mentioned  by  witnesses  as 
the  place  where  the  accident  occurred  was  in  Illinois,  there  was 
enough  In  the  evidence  to  leave  no  question  that  appellant's  factory 
was  located  and  the  accident  occurred  in  such  city. 

4.  EvroENCE,  S  108* — when  experiments  not  competent.  Where 
the  plaintiff  in  a  personal  injury  case  was  injured  while  engaged  in 
moving  a  heavy  piece  of  machinery  across  a  railroad  track  and 
over  a  plank  bridge  between  two  buildings  of  the  defendant,  and 
the  defendant  offered  to  prove  by  a  witness  that  while  the  locality 
was  in  the  same  condition  as  on  the  day  of  the  accident  he  took  a 
machine  exactly  like  the  one  in  question  and  placed  it  on  the  bridge 
and  took  measurements  of  the  depression  caused  thereby,  held  that 
experiments  were  not  competent  unless  the  circumstances  under 


•8c«  IIBiMis  NotoR  Dlsest.  Vols.  XI  to  XV,  and  Cumulative  Quart«ii7t  Mine 
topic  and  ■cction  number. 
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which  they  were  conducted  were  very  similar  to  those  connected 
with  the  act  to  be  Illustrated,  and  that  such  offer  by  the  defendant 
had  not  brought  the  evidence  within  the  rule  stated. 

5.  Evidence,  f  378* — when  opinion  of  witness  is  not  competent. 
The  question  whether  the  place  of  an  accident  and  the  appliances 
used  by  a  servant  were  reasonably  safe  are  ultimate  facts  in  issue 
and  therefore  the  opinion  of  a  witness  on  those  questions  is  not 
competent 

6.  Evidence,  |  279* — when  exclusion  of  skiagraph  is  of  little  im- 
portance. Where,  in  a  personal  injury  case,  the  plaintiff  introduced 
a  skiagraph  of  his  injured  arm  and  one  of  his  uninjured  arm,  and 
sufficient  foundation  was  thereafter  laid  for  the  introduction  by  the 
defendant  of  a  skiagraph  of  a  case  somewhere  near  similar  to  the 
one  in  question,  and  an  objection  to  the  introduction  of  such  skia- 
graph was  sustained,  but  the  witness  was  permitted  to  testify  that 
skiagraphs  did  not  represent  true  conditions  of  dislocated  bones, 
and  also  to  give  other  testimony  as  to  the  reliability  of  skiagraph 
pictures,  held  that  under  the  circumstances  it  was  of  little  impor- 
tance whether  the  jury  were  or  were  not  permitted  to  see  pictures 
of  other  somewhat  similar  cases. 

7.  Trial,  |  288* — when  error  to  assume  that  court  is  laving  down 
proposition  of  law.  It  is  error  to  assume  that  a  court,  charged  with 
the  duty  of  passing  on  the  facts  of  a  case,  is  laying  down  a  proposi- 
tion of  law  in  stating  its  opinion  as  to  such  facts. 

8.  Appeal  and  ebbob,  |  1238* — when  party  cannot  complain  of  con- 
verting of  proposition  of  fact  into  one  of  law.  A  party  who  induces 
a  court  to  convert  a  proposition  of  fact  in  an  instpiction  into  one 
of  law  in  his  favor  cannot  complain  of  such  action. 

9.  Appeal  and  ebs(»,  f  1565* — when  modification  of  instructions 
not  reversible  error.  The  practice  of  modifying  instructions  by 
erasures  and  interlineations  is  condemned,  but  held  not  to  be  reversi- 
ble error. 

10.  WoBKicEN's  Compensation  Act,  S  12* — what  must  he  averred 
and  proved  in  action  to  recover  for  injuries  sustained.  Although 
under  section  3  of  the  Workmen's  Compensation  Act  of  1913  [Gal. 
111.  St  Supp.  1916,  T  6475(3)],  an  employer  is  deprived  of  various 
defenses  which  might  have  been  available  at  common  law,  neverthe- 
less negligence  of  the  defendant  must  be  averred  and  proved  in  an 
action  to  recover  for  injuries  sustained. 

11.  WoBKMEN*8  Compensation  Act,  f  12* — when  instruction  in 
action  for  personal  injuries  not  misleading.  In  an  action  by  a  serv- 
ant to  recover  damages  for  personal  injuries,  where  the  defendant 
had  elected  not  to  provide  and  pay  compensation  under  the  Work- 
men's Compensation  Act  of  1913,  an  instruction  stating  that  the 

•See  minolfl  Notes  DiffMt,  Vols.  XI  to  XV.  Mid  CamnlAtlTe  <^uwtoriy,  Mwir 
topic  and  section  number. 
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plaintiff  did  not  assume  the  risk  incident  to  his  employment,  held 
not  misleading  as  telling  the  jury  that  it  was  not  necessary  to  prove 
the  defendant's  negligence. 

12.  Appeal  and  ebbob,  f  12b^*-^-when  refusal  of  instrudUmM  may 
not  he  assifffied  as  error.  The  refusal  to  give  instructions  which  are 
oorered  hy  given  instructions  of  the  party  complaining,  in  which 
refused  instructions  the  law  is  stated  less  favorably  to  such  party, 
cannot  be  assigned  as  error. 

13.  WosKMEiT's  Compensation  Act,  f  12* — when  refusal  of  in- 
struction in  action  for  damages  for  personal  injuries  is  proper.  In 
an  action  by  an  employee  to  recover  damages  for  personal  injuries, 
where  the  defendant  had  elected  not  to  provide  and  pay  compen- 
sation under  the  Workmen's  Compensation  Act  of  1913,  an  instruc- 
tion stating  that  if  the  jury  found  that  the  negligence  of  the  plain- 
tiff contributed  to  the  accident  they  might  consider  such  fact  in 
arriving  at  the  amount  of  damages  to  be  assessed  by  defendant,  and 
make  it  less  than  they  would  have  made  it  but  for  the  negligence 
of  the  plaintiff,  held  properly  refused. 

14.  Appeal  and  ekbob,  S  1622* — when  exclusion  of  evidence  of  wit- 
nesses unable  to  speak  English  intelligently  is  not  reversible  error. 
In  an  action  to  recover  for  personal  injuries,  where  two  foreign 
witnesses  who  had  not  sufficient  understanding  of  the  English  lan- 
guage to  make  their  testimony  intelligible  were  called  by  the 
plaintiff,  and  the  reporter  stated  that  he  could  not  understand  the 
witness,  and  defendant's  counsel  stated  that  he  did  not  care  to  cross- 
examine,  but  objected  to  the  testimony  without  its  appearing  in  the 
record,  and  the  court  instructed  the  jury  not  to  consider  the  testi- 
mony of  such  witnesses,  held  that  there  was  no  reversible  error  in 
such  proceeding. 

16.  Appeal  and  ebbob,  S  1236* — when  party  inay  not  complain  of 
error  in  statement  of  opposing  counsel  as  to  making  of  stipulation. 
Where,  in  a  personal  injury  case,  the  defendant's  attorney,  in  pro- 
ceeding to  impeach  the  testimony  of  a  witness,  produced  a  transcript 
of  the  testimony  of  such  witness  taken  at  a  former  trial  and  stated 
that  it  was  stipulated  to  be  a  true  and  correct  transcript  taken  by 
the  official  reporter,  and  thereupon  offered  the  questions  and  answers 
appearing  in  the  transcript,  and  an  objection  by  the  plaintiff  was 
Bostained  on  the  ground  of  it  not  being  proper  impeachment,  and 
on  appeal  the  plaintiff  urged  that  it  did  not  appear  that  he  had 
Joined  in  the  stipulation  referred  to  by  defendant's  attorney,  held 
that  the  plaintiff  should  not  be  heard  to  so  contend  after  permitting 
the  statement  regarding  the  stipulation  to  be  made  without  object 
tion. 


•See  miviols  Notes  Dlireiit,  Vols.  XI  to  XV,  and  CamnlatlTe  Qaajtierly, 
topic  and  Mctlon  number. 
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16.  Appeal  and  ebrob,  §  1495* — when  exclusion  of  impeaching  tes- 
timony harmless  error.  Where,  In  a  personal  injury  case.  Impeach- 
ing testimony  which  tended  to  show  that  on  a  former  trial  a  physi- 
cian was  not  positive  that  the  condition  of  the  plaintiff  came  from 
the  injury  in  question  was  excluded,  held  that  such  exclusion  was 
harmless  error,  as  there  was  no  question  hut  that  the  plaintiff  was 
seriously  and  permanently  injured,  and  other  proof  made  it  certain 
that  there  was  no  former  injury. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the  Hon. 
RiCHABD  S.  Fabband,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.    Affirmed.    Opinion  filed  April  19,  1917^ 

Ghables  H.  Gbeen^  for  appellant. 
C.  W.  MiDDLEKAUFF,  foT  appellee. 

Mb..  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Richard  Smith,  the  appellee,  thirty-nine  years  old, 
thirteen  years  in  the  employ  of  Stover  Manufacturing 
Company,  the  appellant,  earning  about  $10  a  week, 
was  on  February  11,  1915,  while  so  employed,  injured 
when  he,  with  three  coemployes,  was  engaged  in 
moving  an  ensilage  cutter,  a  heavy  piece  of  machinery, 
from  one  of  appellant's  buildings  to  another.  Appel- 
lant had  elected  not  to  provide  and  pay  compensation 
according  to  the  provisions  of  the  Workmen's  Com- 
pensation Act  of  1913  (Kurd's  Eev.  St.  ch.  48,  §  126 
et  seq.,  Cal.  HI.  St.  Supp.  1916,  ^  5475(1)  et  seq.)  and 
given  notice  of  such  nonelection  as  required  by  sec- 
tion 2  of  that  Act  Cal.  111.  St.  Supp.  1916,  ^  5475  (2). 
This  action  on  the  case  was  brought  to  recover  for 
that  injury.  Plaintiff  had  judgment  on  a  verdict  of 
$2,500,  from  which  the  defendant  appeals. 

The  ensilage  cutter  weighed  from  fifteen  hundred  to 
two  thousand  pounds,  was  four  and  one-half  feet  high, 
two  and  one-half  or  three  feet  wide,  and  eight  feet 

*See  nilnolB  Note*  Digest,  Volt.  XI  to  XV,  And  CamaUtlTe  Quarterly, 
topUs  and  tection  number. 
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long.  The  workmen  were  attempting  to  move  it  by 
nsing  two  dollies,  one  with  a  single  wheel  at  the  front 
attached  to  the  cutter  and  turning  like  a  castor.  The 
other  a  two-wheel  dolly,  at  the  rear,  a  board  two  and 
one-half  to  three  feet  long  with  two  wheels  not  at- 
tached, but  set  under  the  cutter.  They  were  required 
to  cross  over  a  railroad  switch  track  between  two 
buildings.  This  space  was  spanned  by  a  loose  plank 
bridge  about  ten  feet  long,  made  of  six  planks  each 
between  ten  and  twelve  inches  wide  and  two  inches 
thick.  The  approach  to  the  bridge  was  of  cement  with 
a  depression  at  the  edge  which  the  ends  of  the  planks 
were  designed  to  fit  into.  There  was  no  support  be- 
tween the  ends  of  the  planks.  After  the  dollies  were 
placed  under  the  cutter,  four  workmen,  appellee,  Amos 
Ditzler  and  two  Greeks,  proceeded  to  take  it  towards 
the  bridge.  Appellee  was  stationed  at  the  one-wheel 
dolly  in  front,  and  steered  the  course.  The  other 
three  workmen  were  behind  the  machine,  pushing. 
They  proceeded  through  one  factory  and  onto  a  plat- 
form, adjacent  to  the  bridge.  When  the  four  workmen 
approached  this  bridge  they  met  another  workman 
coming  with  a  wheelbarrow  load  of  material.  They 
turned  to  one  side  to  allow  him  to  pass  and  then  moved 
ahead  with  the  cutter  onto  this  plank  crossing.  Ap- 
pellee went  onto  the  crossing  fir^t,  steering  tl}e  single- 
wheel  dolly.  Before  the  two-wheel  dolly  and  the  other 
three  \f  orkmen  arrived  at  the  crossing  the  single  dolly 
and  appellee  were  in  the  middle  of  the  plank  crossing. 
Appellee  claims  that  the  plank  on  which  the  single 
dolly  rested  bent  down  four  to  six  inches,  causing  its 
end  to  rise  above  the  cement  surface,  and  that  one  of 
the  two  wheels  of  the  rear  dolly  struck  that  and 
slipped  back,  and  the  other  wheel  rolled  ahead  upon 
the  plank  crossing ;  that  he  stooped  down  to  move  the 
wheel  of  the  dolly  onto  the  plank,  when  Ditzler  and 
one  of  the  Greeks  pried  up  with  a  crowbar  on  the 
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other  side  of  the  cutter  and  it  fell  over  onto  him, 
breaking  two  bones  in  his  left  leg,  the  larger  bone  of 
his  wrist,  and  tearing  the  ligaments  which  bind  the 
small  bone  of  the  wrist  to  the  large  bone,  inflicting 
serions  and  permanent  injuries.  The  declaration  in 
different  counts  charged  as  defendant's  negligence 
that  it  provided  no  railroad  track  or  smooth  planks  to 
move  said  cutter;  that  the  plank  bridge  was  negli- 
gently, carelessly  and  unskilfully  constructed;  that 
the  defendant  was  negligent  in  employing  laborers  of 
a  foreign  nationality  unable  to  speak  the  English  lan- 
guage; that  the  laborers  were  not  furnished  with 
proper  equipment  for  doing  the  work;  that  an  em- 
ployee of  defendant  pushed  and  pried  the  cutter  over 
onto  the  plaintiff  and  that  such  employee  was  a 
foreign-bom  citizen  and  unable  to  speak  the  English 
language,  and  was  unskilled  and  not  a  proper  person 
to  work  about  the  moving  of  heavy  machinery;  that 
the  defendant  carelessly  and  negligently  employed 
said  laborers;  that  the  laborers  were  provided  with 
imperfect  and  insufficient  tools  and  appliances  to  move 
the  cutter ;  that  the  defendant  failed  to  furnish  a  safe 
place  in  which  the  plaintiff  should  perform  the  moving 
of  the  cutter. 

It  was  averred  that  at  the  time,  etc.,  defendant  was 
not  operating  under  the  provisions  of  * '  An  Act  to  Pro- 
mote the  General  Welfare  of  the  People  of  this  State 
by  Providing  Compensation  for  Accidental  Injuries  or 
Death  Suffered  in  the  Course  of  Employment  Within 
this  State,''  and  that  notice  in  writing  of  its  election 
was  filed  with  the  State  Bureau  of  Labor  Statistics." 

The  proof  showed  that  appellant's  notice  of  election 
under  section  2  of  the  Workmen's  Compensation  Act 
[Cal.  m.  St.  Supp.  1916,  Tf  5475(2)]  was  filed  with  the 
Industrial  Board,  as  there  required,  and  not  with 
the  State  Bureau  of  Labor  Statistics,  as  averred  in  the 
declaration;  therefore,  there  was  a  variance  between 
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the  pleadings  and  proof,  which  appellant  urges  as  a 
ground  for  reversal.  A  certified  copy  of  this  notice 
was  offered  in  evidence  by  appellee,  and  objected  to  on 
the  ground  that  it  was  immaterial  and  not  properly 
certified.  The  attention  of  the  court  was  not  called  to 
its  variance  from  the  pleading.  There  is  no  ques- 
tion that  it  was  properly  certified  and  material  if  it 
had  been  properly  pleaded.  If  the  court 's  attention  had 
been  called  to  the  real  objection,  we  must  presume  it 
would  have  been  obviated  by  an  amendment  of  the 
declaration;  therefore,  appellant  cannot  here  avail 
itself  of  the  variance.  {Libby,  McNeill  db  Libby  v. 
Scherman,  146  111.  540;  Ransom  v.  McCurley,  140  HI. 
626;  Earth  v.  Hannn,  158  111.  App.  20.) 

It  is  objected  that  the  proof  does  not  show  that  the 
accident  occurred  in  the  State  of  Illinois;  therefore, 
that  we  cannot  know  that  our  Workmen's  Compenssr 
tion  Act  is  applicable.  The  trial  was  at  Freeport,  Ste- 
phenson county,  Illinois,  and  while  it  may  be  that  it 
does  not  specifically  appear  in  a  single  item  of  evi- 
dence that  the  Freeport  often  mentioned  by  the  wit- 
nesses was  Freeport,  Illinois,  yet  there  is  enough  in 
the  evidence,  taken  altogether,  to  leave  no  question 
that  appellant's  factory  was  there  located,  and  the 
accident  there  occurred. 

Appellant  offered  to  prove  by  B.  M.  Bennethum  that 
some  time  after,  and  while  the  platform  or  bridge  was 
in  the  same  condition  as  on  the  day  of  the  accident,  he 
took  an  ensilage  cutter  exactly  like  the  one  in  question 
and  placed  it  on  the  bridge  and  took  measurements  as 
to  the  depression  of  the  platform  caused  thereby.  The 
court  sustained  an  objection  to  that  evidence,  we  think 
properly,  on  the  authority  of  Libby,  McNeill  d  Libby 
V.  Scherman,  146  111.  540.  That  case  is  cited  and  the 
authorities  quite  thoroughly  reviewed  and  discussed 
in  Fein  v.  Covenant  Mutual  Benefit  Ass'n,  60  111.  App. 
274,  where  an  experiment  was  held  admissible  in  evi- 
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dence;  but  the  rule  to  be  gathered  from  the  cases  is 
that  experiments  are  not  competent  unless  the  circum- 
stances under  which  they  are  conducted  are  very  simi- 
lar to  those  connected  with  the  act  to  be  illustrated. 
We  do  not  think  the  offer  in  the  present  case  brought 
the  evidence  within  that  rule.  Appellee  claims  that 
one  of  the  six  planks  upon  which  the  wheel  of  the 
front  dolly  rested,  and  upon  which  appellee  perhaps 
also  stood,  bent  four  to  six  inches.  The  entire  cutter 
was  not  upon  the  bridge.  It  would  not  have  aided  this 
investigation  to  know  that  an  entire  cutter  like  the  one 
in  question  might  be  placed  on  the  middle  of  the  bridge 
without  causing  so  much  depression  of  any  single 
plank.  See  opinion  of  this  court  in  Upthegrove  v.  Chi- 
cago Great  Western  Ry.  Co.,  154  HI.  App.  460.  The 
same  witness,  Bennethum,  was  shown  to  be  familiar 
with  the  usual  and  customary  appliances  used  in  fac- 
tories,  warehouses  and  freight  depots  for  hauling  heavy 
objects,  and  with  the  two-wheel  dolly  and  one-wheel 
dolly  used  by  appellee,  and  was  then  asked  by  appel- 
lant whether  such  dollies  are  used  in  such  places  for 
such  purposes,  and  whether  the  dollies  in  question 
were  reasonably  safe  appliances  for  use  at  the  time  in 
question,  and  whether  the  platform  (bridge)  was  a 
reasonably  safe  and  proper  method  of  connecting  the 
two  floorways.  The  court  sustained  objections  to  each 
of  these  questions;  Whether  the  place  and  appliances 
were  reasonably  safe  were  ultimate  facts  in  issue. 
The  court  did  not  err  in  rejecting  the  opinion  of  the 
witness  on  those  questions.  {Keefe  v.  Armour  dk  Co., 
258  lU.  28.) 

On  cross-examination,  appellee  was  asked  if  he  tes- 
tified on  a  former  hearing  that  he  had  moved  ensilage 
cutters  over  those  same  planks  and  passageway  be- 
fore, and  answered  that  he  did  not  remember,  but  that 
he  did  not  believe  he  had  moved  them  before.  A 
transcript  of  appellee's  testimony  taken  on  a  former 
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trial  was  produced  and  appellant  ^s  attorney  stated 
that  it  was  stipulated  to  be  a  true  and  correct  tran- 
script of  the  testimony  taken  by  the  oflScial  reporter  of 
the  court*  Appellant  then  offered  questions  and  an- 
swers of  appellee  appearing  in  such  transcript,  from 
which  it  appeared  that  he  did  testify  before  that  he 
had  moved  ensilage  cutters  over  the  same  platform 
and  passageway,  which  was  objected  to  on  the  ground 
that  it  is  not  proper  impeaching  testimony,  and  the 
objection  sustained.  Counsel  for  appellee  say  here 
that  it  does  not  appear  that  appellee  joined  in  the 
stipulation  as  to  the  transcript.  We  do  not  think  he 
should  be  heard  to  say  that,  after  hearing  the  state- 
ment made  by  appellant's  counsel  without  objection. 
Dr.  Snyder,  a  witness  for  appellee,  was  also  sought 
to  be  impeached  by  a  reading  of  his  testimony  offered 
at  a  former  trial  as  to  the  exact  nature  of  appellee's 
injury,  and  such  impeaching  testimony  was  rejected, 
and  is  justified  here  on  the  same  ground.  We  think 
the  impeaching  testimony  should  have  been  admitted, 
but  that  it  was  not  of  suflScient  importance  so  that  its 
rejection  should  be  held  reversible  error.  Whether 
appellee  had  been  accustomed  to  moving  cutters  over 
that  platform  and  was  therefore  familiar  with  the 
method  of  doing  the  work  and  the  danger  went  only 
to  the  question  of  his  care  when  he  was  injured — 
whether  he  might  be  guilty  of  contributory  negligence ; 
but  as  contributory  negligence  is  excluded  as  a  de- 
fense, that  question  was  not  very  material.  Dr.  Sny- 
der's testimony  varied  from  his  former  evidence 
slightly  in  matters  that  were  technical  and  not  likely 
to  be  well  understood  by  the  jury.  The  impeaching 
testimony  tended  to  show  that  on  the  former  trial  the 
doctor  was  not  positive  that  the  condition  came  from 
the  injury  complained  of.  There  is  no  question  that 
appellee  was  seriously  and  permanently  injured,  and 
other  proof  makes  it  certain  that  there  was  no  former 
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injiiry. '  We  think  there  are  no  grounds  for  the  pre- 
sumption that  the  jury  might  have  awarded  less  dam- 
ages if  the  proof  had  been  admitted.  It  is  said  in  ap- 
pellant's brief:  *' Plaintiff  was  severely  injured  by 
the  accident  *  *  *.  His  arm  was  broken  and  his  leg 
was  broken.  He  was  at  the  hospital  from  February  11, 
1915,  to  March  27,  1915.  He  stayed  at  home  fifteen 
weeks  before  he  was  able  to  walk  at  all. ' '  While  there 
is  conflict  in  the  testimony  as  to  the  extent  of  the  per- 
manent disability  induced,  by  the  injury  and  its  effect 
upon  appellee's  ability  to  work,  in  the  future,  the 
above-quoted  statement  is  as  favorable  to  appellant 
as  the  evidence  warrants  in  any  view  of  the  case,  and 
there  is  no  ground  for  holding  the  damages  assessed 
excessive. 

Appellee  introduced  in  evidence  an  X-ray  skiagraph 
of  his  injured  arm,  and  another  of  his  uninjured  arm. 
Appellant  called  a  doctor  as  a  witness,  who  stated  that 
in  his  opinion  appellee  had  comparatively  full  capacity 
for  manual  labor,  and  based  that  conclusion  on  similar 
conditions  in  other  cases  of  fractures  of  a  similar  type 
in  which  there  was  approximately  a  similar  condition. 
He  said  he  had  skiagraphs  of  such  cases  somewhere 
near  being  similar  to  the  one  in  question.  The  court 
sustains  an  objection  to  the  production  of  such  a  skia- 
graph for  inspection  by  the  jury,  but  the  witness  was 
permitted  to  testify  that  skiagraphs  do  not  represent 
true  conditions  of  displacements;  that  they  are  con- 
sidered shadowgraphs  and  do  not  represent  true  con- 
ditions of  dislocated  bones,  because  in  broken  bones  it 
seldom  occurs  that  there  is  not  some  displacement  and 
the  focus — ^the  point  from  which  the  X-ray  emanates — 
is  of  pin-point  size,  and  about  the  average  of  twelve 
to  fifteen  inches  from  the  part  to  be  photographed,  and 
these  rays  diverge  and  produce  distortion  of  the  true 
condition ;  that  he  thought  the  injured  ulna  was  not  in 
a  parallel  plane  with  the  surface  of  the  radius,  and 
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that  it  would  somewhat  interfere  with  appellee's  ca- 
pacity to  do  manual  labor  bnt  not  as  much  as  the  pho- 
tograph of  that  type  would  indicate.  It  would  seem 
that  appellant  got  the  benefit  of  whatever  this  witness 
knew  about  the  reliability  of  a  skiagraph  picture,  and 
that  it  was  of  little  importance  in  this  case  whether  the 
jury  were  or  not  permitted  to  see  pictures  of  other 
somewhat  similar  cases.  It  was  like  many  other  in- 
stances in  trials  where  the  witness  might  or  might  not, 
in  the  discretion  of  the  court,  be  permitted  to  illustrate 
his  statements  by  pictures  and  objects  at  hand.  Ap- 
pellant cites  the  language  of  the  court  in  Kruger  v. 
McCaughey,  149  HI.  App.  444,  as  follows : 

**  While  suflBcient  foundation  was  laid  to  permit  the 
X-ray  skiagraph  of  appellee's  arm  to  be  introduced  in 
evidence,  such  skiagraph  is  by  no  means  conclusive  as 
to  the  conditions  actually  existing  in  the  arm.  The 
skiagraph  is  not  a  picture  of  the  object  or  substance 
itself,  but  of  the  shadow  merely  which  is  cast  by  such 
object  or  substance,  and  the  evidence  discloses  that 
the  picture  thus  produced  is  frequently  inaccurate  and 
misleading  owing  to  divergence  and  distortion.  It  is 
easily  within  the  ability  of  a  person  operating  an 
X-ray  machine  to  magnify  or  minimize  the  appear- 
ance of  an  existing  condition. ' ' 

and  assumes  that  the  court  was  there  announcing  a 
proposition  of  law,  and  complains  that  the  trial  court 
would  not  observe  it  as  such.  The  error  of  assuming 
that  a  court,  charged  with  the  duty  of  passing  on  the 
facts  of  a  case,  is  laying  down  a  proposition  of  law 
in  stating  its  opinion  as  to  such  facts  has  been  too 
many  times  pointed  out  by  the  Supreme  and  Appellate 
Courts  to  require  citation  of  authorities.  In  this  con- 
nection we  may  note  that  appellant's  sixth  instruction 
offered  asked  the  court  to  inform  the  jury  **that  the 
X-ray  skiagraphs  of  the  plaintiff's  injured  arm  intro- 
duced in  evidence  in  this  case  are  by  no  means  con- 
clusive as  to  conditions  actually  existing  in  his  arm," 
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and  the  conrt  modified  the  instructioa  so  it  wotdd  read 
that  they  **are  not  conclusive  as  to  the  conditions 
aclrhally  existing  in  his  arm."  This  modification  was 
made  by  erasures  and  interlineations,  and  the  original 
instruction  is  certified  here  for  our  inspection,  appel- 
lant claiming  that  it  might  have  been  misread  by  the 
jury  to  mean  that  the  pictures  in  the  case  were  con- 
clusive as  to  the  conditions  actually  existing,  and  that 
the  instruction  should  have  been  given  as  offered-  It 
should  have  been  refused  for  the  reasons  above  stated, 
and  while  the  practice  of  modifying  instructions  by 
erasures  and  interlineations  has  been  criticised  by  re- 
viewing courts,  it  resulted  in  no  harm  here.  The  jury 
heard  the  instruction  read  as  it  appears  in  the  record. 
We  do  not  think  they  were  misled  by  its  inspection 
afterwards.  The  result  was  that  appellant  induced 
the  court  to  convert  a  proposition  of  fact  into  one  of 
law  in  its  favor,  and  is  in  no  position  to  here  complain. 
So  far  as  this  record  shows  it  was  indisputably  a  fact, 
and  no  harm  resulted  to  either  party. 

Under  the  Workmen's  Compensation  Act,  sec.  3 
[Cal.  m.  St.  Supp.  1916, 1[  5475  (3)],  appellant  was  de- 
prived of  three  defenses  that  might  have  been  avail- 
able at  common  law:  First,  that  the  employee  as- 
sumed the  risk  of  the  employment;  second,  that  the 
injury  or  death  was  caused  in  whole  or  in  part  by  the 
negligence  of  a  fellow-servant;  third,  that  the  injury 
or  death  was  proximately  caused  by  the  contributory 
negligence  of  the  employee.  Appellant  recognizes 
those  provisions  of  that  statute  and  correctly  says  that 
nevertiieless  negligence  of  the  defendant  must  be 
averred  and  proven.  Its  counsel  argues  at  length  that 
the  court  did  not  so  hold  the  law,  and  calls  our  atten- 
tion to  the  instructions  given  and  refused  to  support 
that  argument  Appellant's  first  given  instruction 
read  as  follows : 

'*The  court  further  instructs  you  that  before  you 
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can  find  the  defendant  guilty,  the  plaintiff  mnst  prove 
by  a  preponderance  of  the  evidence  in  this  case  that 
the  defendant  at  the  time  of  the  accident  did  not  fur- 
nish a  reasonably  safe  platform  on  which  the  plaintiff 
was  working,  and  did  not  use  all  reasonable  precau- 
tions to  keep  and  maintain  such  place  in  a  reasonably 
safe  condition,  or  did  not  furnish  reasonably  safe  ap- 
pliances, tools  or  equipments  for  moving  the  machin- 
ery which  plaintiff  was  moving/' 
This  not  only  informed  the  jury  that  appellant  must 
be  shown  negligent  in  failing  to  furnish  a  safe  plat- 
form or  safe  appliances,  but  withdrew  absolutely  from 
the  jury  the  other  allegations  of  negligence  contained 
in  the  declaration  in  respect  to  employing  fellow- 
servants  that  were  unskilled  and  unqualified.  It  seems 
a  complete  answer  to  the  argument  that  appellee  ob- 
tained an  unfair  advantage  from  a  mistaken  view  of 
the  law  entertained  by  the  court.  It  put  the  whole 
question  of  appellant's  negligence  in  a  nutshell,  and 
stated  it  more  favorably  to  appellant  than  the  law  re- 
quired. 

The  court  at  the  instance  of  appellee  instructed  the 
jury  that  the  plaintiff  did  not  assume  the  risk  incident 
to  his  employment  with  the  defendant.  Counsel  ar- 
gues that  thi^  was  equivalent  to  telling  the  jury  that 
it  was  not  necessary  to  prove  defendant's  negligence, 
and  undertakes  to  point  out  that  there  is  a  plain  dis- 
tinction between  the  proposition  that  the  defendant  is 
deprived  of  the  defense  of  assumed  risk,  and  that  the 
plaintiff  is  not  to  be  held  as  assuming  the  risk.  We 
conclude  that  the  jury  could  not  have  been  misled  by 
that  statement  of  law,  even  if  a  technical  difference 
might  be  discovered  by  jurists. 

The  court  refused  appellant's  fourth  instruction, 
which  was  framed  to  tell  the  jury  that  the  master  must 
be  shown  negligent  in  some  act  or  omission  that  caused 
the  injury,  and  that  a  verdict  must  be  based  upon  some 
logical  and  reasonable  theory ;  and  its  fifth  instruction 
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to  inform  the  jury  that  the  defendant  mnst  be  shown 
to  have  failed  to  perform  a  duty  which  it  owed  the 
plaintiff.  So  far  as  either  of  these  instrucJ;ions  was 
material  it  was  covered  by  the  given  instruction  above 
mentioned,  and  was  less  favorable  to  appellant  than 
that.  Defendant's  sixth  instruction  was  to  inform  the 
jury  that  if  they  found  the  negligence  or  carelessness 
of  the  plaintiff  contributed  to  the  accident  they  might 
consider  that  in  arriving  at  the  amount  of  damages  to 
be  assessed  the  defendant,  and  make  it  less  than  they 
otherwise  would  have  made  it  but  for  said  negligence 
of  said  plaintiff.  The  Workmen's  Compensation  Act 
of  1911-12  (J.  &  A.  IT  5449)  provided  for  proportioning 
damages  in  cases  of  contributory  negligence  of  the 
plaintiff.  We  find  no  such  provision  in  the  Act  of 
1913/  and  know  of  no  authority  for  applying  that  rule 
in  the  absence  of  such  statutory  provision. 

The  plaintiff  called  the  two  Greeks  that  were  work- 
ing with  him  as  witnesses.  They  had  not  sufficient 
understanding  of  the  English  language  so  that  their 
testimony  was  intelligible.  The  reporter  stated  that 
he  could  not  understand  the  witness,  and  appellant's 
attorney  said  he  did  not  care  to  cross-examine  him, 
but  objected  to  the  testimony  of  those  witnesses  with- 
out its  appearing  in  the  record.  The  court  said  to 
plaintiff's  attorney  that  if  he  wanted  the  testimony 
preserved  he  had  better  call  an  interpreter  because  the 
court  did  not  think  the  reporter  or  jury  understood 
what  they  said,  and  the  court  did  not.  Plaintiff's  at- 
torney then  said  that  he  offered  the  witnesses  for  the 
purpose  of  permitting  the  jury  to  ascertain  their 
knowledge  and  lack  of  knowledge  of  the  English  lan- 
guage ;  whereupon  the  court  instructed  the  jury  not  to 
consider  the  testimony  of  those  witnesses  and  the 
plaintiff  excepted.  We  see  no  error  in  this  proceed- 
ing. The  court  seems  to  have  followed  the  suggestion 
of  appellant's  counsel  against  the  protest  of  appellee. 
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If  the  production  of  those  witnesses  had  ^an  influence 
with  the  jury  in  determining  the  question  whether  ap- 
pellant had  employed  incompetent  help,  appellant 
caused  the  court  to  remove  that  trouble  by  taking  that 
issue  from  the  jury  by  the  defendant's  instruction  be- 
fore mentioned.  The  question  of  defendant's  negli- 
gence was  properly  left  to  the  jury.  We  do  not  think 
their  conclusion  so  unreasonable  or  manifestly  against 
the  weight  of  the  evidence  as  to  justify  our  reversing 
the  judgment  on  that  ground. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 


George   E.   Mann^   Appellant^   y.   Amos   B.   Ahrens^ 

Appellee. 
Amos  B.  Ahrens^  Appellant,  t.  George  E.  Mann  et  al.^ 

Appellees. 

Gen.  No.  6^887.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the  Hon, 
Emebt  C.  Gsavbs,  Judse»  presiding.  Heard  in  this  court  at  the  Octo- 
ber term»  1916.    Affirmed.    Opinion  filed  April  19,  1917. 

Statement  of  the  Case. 

Bill  by  George  E.  Mann,  complainant,  against  Amos 
B.  Ahrens,  defendant,  to  restrain  the  collection  of 
notes  for  corporate  stock  purchased  of  defendant  and 
to  obtain  the  cancellation  thereof,  and  cross-bill  by 
Amos  B.  Ahrens  to  enforce  an  alleged  agreement  for 
the  release  of  a  debt  owed  by  cross-complainant  to  the 
corporation.  From  a  decree  dismissing  the  bill  and 
cross-bill  for  want  of  equity,  both  parties  appeal. 
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Stageb  &  Stager,  Henby  C.  Wabd  and  McCalmont 
&  Bamsat,  for  appellant  Amos  B.  Ahrens. 

A.  A.  WoLFEBSPEBQEBy  C.  C.  McMahok  and  Shbean 
&  Sheean,  for  appellees. 

Mb,  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Fraud,  f  59* — whqt  are  prerequisites  to  relief  against  contract 
on  ground  of.  Equity  will  not  grant  relief  against  a  contract  on  the 
ground  of  fraud  unless  such  contract  is  at  once  repudiated  on 
the  discovery  of  the  fraud  and  a  tender  to  return  what  has  been 
received  is  made. 

2.  Cancellation  of  instbuments,  §  39* — when  dismissal  of  1>iU 
and  cross-hill  proper.  In.  a  suit  in  equity  where  it  appeared  that  the 
defendant,  as  practically  sole  owner  of  the  stock  in  a  corporation 
carrying  on  a  dry  goods  business,  sold  certain  of  the  shares  to  the 
complainant,  and  the  latter,  who  was  an  experienced  merchant, 
entered  the  business  and  after  about  eight  months  the  parties  en- 
tered into  another  contract  pursuant  to  which  the  complainant  made 
a  further  purchase  of  stock  which  was  to  be  paid  for  in  instalments, 
and,  after  having  made  a  number  of  payments  under  the  second 
contract,  the  complainant  discovered  that  the  defendant  had  con- 
cealed the  fact  that  he  was  indebted  to  the  corporation  in  a  large 
sum,  and  complainant  prayed  that  the  collection  of  the  notes  be 
enjoined  and  the  notes  be  delivered  up  for  cancellation,  but  failed  to 
offer  to  return  the  stock,  and  defendant  filed  a  croes-bill  alleging 
that  the  consideration  for  the  second  purchase  was  payment  for  the 
stock  and  also  the  release  of  his  indebtedness,  held  that  the  action 
of  the  chancellor  in  dismissing  both  bills  for  want  of  equity  was 
proper. 

3.  Equity,  |  254* — when  amendment  to  Mil  properly  refused.  An 
amendment  to  a  bill  offered  after  the  expiration  of  more  than  a  year 
from  the  filing  of  the  answer,  and  eight  months  after  a  reference  to 
the  master  to  report  the  testimony,  and  over  a  month  after  the  case 
had  been  heard  by  the  court  and  taken  under  advisement,  and  where 
the  proposed  amendment  tendered  new  and  different  issues  from 
those  which  had  been  tried  and  were  about  to  be  determined,  held 
properly  refused. 
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4.  Cancellation  or  instruments,  |  26* — when  relief  denied  on 
Mil  and  crosg-bill  because  of  laches.  In  a  suit  in  equity  where  the 
complainant  in  the  original  bill  sought  relief  from  a  contract  for  the 
purchase  of  stock,  on  the  ground  of  fraudulent  concealment  of  a  debt 
which  the  defendant  owed  to  the  corporation,  and  the  defendant  in 
the  original  bill  sought  by  cross-bill  to  enforce  an  alleged  agreement 
for  the  release  of  such  debt,  held  that  both  parties  were  negligent 
and  had  slept  on  their  rights,  and  neither  was  entitled  to  relief. 


Etha  J.  Calhoun,  Appellee,  t.  Central  Illinois  Light 

Company,  Appellant. 

Gen.  No.  6,889.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Clyde  E. 
&roNB,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  April  19,  1917. 

Statement  of  the  Case. 

Action  by  Etha  J.  Calhoun,  plaintiff,  against  Cen- 
tral Illinois  Light  Company,  defendant,  to  recover 
damages  for  personal  injuries  received  through  the 
explosion  of  a  hot  water  heater  in  the  basement  of  a 
building  in  which  plaintiff  was  janitress,  which  boiler 
defendant  was  endeavoring  to  sell  to  the  owner  of  the 
building.  From  a  judgment  for  plaintiff  for  eight 
hundred  dollars,  defendant  appeals. 

Qtjinn  &  QuiNN,  for  appellant ;  Frank  J.  Quinn  and 
Habold  B.  ScHBADZKiy  of  couusel. 

Kjsk  &  Shtjbtleff,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

•See  nilnola  Netee  Dlveet,  Tela.  XI  to  XV,  and  CnmuUtlTe  Quarterly,  Muae 
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Abstract  of  the  Decision. 

1. ,  Neguoeivcb,  f  188* — u)'hen  evidence  aufficient  to  ahato  lack  of 
knowledge  of  danger  of  explosion  from  hot  toater  boiler  by  janitreas. 
In  an  action  by  a  janitress  against  her  employer  for  damages  for 
personal  injuries  received  through  an  explosion  in  a  hot  water  boiler 
which  she  was  operating,  where  it  appeared  that  the  plaintiff  knew 
of  some  defect  in  the  heater,  but  did  not  know  of  the  danger,  held 
that  the  Jury  were  warranted  in  finding  that  plaintiff  did  not  know 
and  was  not  charged  with  knowledge  of  the  danger  from  whatever 
defect  of  the  heater  she  knew  of. 

2.  Appeal  and  ebbob,  i  1321* — when  presumed  that  jury  found  that 
accident  occurred  as  claimed  by  plaintiff  *  In  an  action  by  a  Janitress 
against  the  owner  of  a  hot  water  heater  for  personal  injuries  re- 
ceived through  an  explosion  of  the  heater  in  the  building  in  which 
plaintiff  was  employed,  where  it  appeared  that  the  plaintiff  had 
looked  after  the  heater  for  some  time,  and  knew  that  the  pilot  light 
had  theretofore  sucked  out  when  a  faucet  was  quickly  closed,  and, 
at  the  time  of  the  accident  plaintiff  was  waiting  to  turn  off  the  gas 
if  the  light  should  again  suck  out  while  a  party  whom  she  had  let 
upstairs  was  using  the  hot  water,  and  plaintiff  claimed  that  the  ex* 
plosion  was  caused  by  the  negligence  of  the  defendant  in  not  clean- 
ing the  chimney,  etc.,  and  the  defense  was  that  the  explosion  was 
caused  by  plaint ifTs  negligent  act  in  failing  to  light  the'  pilot  until 
after  a  faucet  had  been  opened  by  the  party  whom  she  had  let  up- 
stairs, held  that  it  must  be  assumed  that  the  Jury  found  that  the 
accident  occurred  as  claimed  by  the  plaintiff. 

3.  Negligence,  i  17* — when  duty  lies  upon  ovmer  to  put  in  repair 
heater  ichich  he  is  attempting  to  sell  to  owner  of  building.  In  an 
action  by  a  Janitress  against  her  employer  for  personal  injuries  re- 
ceived through  an  explosion  in  a  hot  water  heater  contained  in  a 
building,  where  the  defendant  was  the  owner  of  the  heater  and  had 
notice  of  its  defective  condition  and  defendant  claimed  that  it  was 
endeavoring  to  sell  the  heater  to  the  owner  of  the  building  as  a 
secondhand  article,  and  that  therefore  the  transaction  was  a  bail- 
ment for  the  mutual  benefit  of  the  defendant  and  the  owner,  and 
there  was  no  implied  warranty  that  the  heater  was  fit  to  use,  and  no 
duty  rested  on  the  defendant  to  put  it  in  order,  held  that  as  the  de- 
fendant was  undertaking  to  sell  the  heater  and  as  demonstrations 
were  being  made,  and  the  defendant  had  notice  of  defects  in  the 
heater,  and  also  knew  that  plaintiff  would  operate  the  heater,  it 
was  the  duty  of  the  defendant  to  put  the  same  in  order. 

•8m  lUlnols  Notes  Digest,  VoU.  XI  to  XV,  and  CnmiiUaTo  Qnartorly,  mub9 
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James  Sloan  and  €ora  Sloan  Clausen,  Appellees,  t. 
John  F.  Sloan,  Frederick  J.  Sloan,  Daniel  E. 
Horan,  Mary  A.  Cole  and  Alex  McDonnell,  Appel- 
lants, ' 

Gen.  No.  6,892. 

L  Deeds,  §  1* — toTien  contract  for  conveying  land  to  trustee  con- 
stitutes conveyance  and  not  trust  and  is  invalid  because  not  signed 
hy  grantees.  On  a  bill  by  a  grantor  to  set  aside  and  cancel  an  agree- 
ment whereby  such  grantor  turned  over  his  property  to  his  children, 
and  which  provided  that  a  trustee  should  hold  the  property  for  the 
beneficiaries,  pay  the  Income  to  the  grantor  during  his  lifetime  and  at 
the  death  of  the  grantor  divide  such  property  as  directed,  and  where 
several  of  the  children  sought  to  have  the  agreement  upheld,  and 
one,  after  having  been  made  a  defendant.  Joined  as  party  complain- 
ant, Instrument  construed  and  held  to  have  been  a  conveyance  of 
the  property  by  the  grantor  to  his  children  with  an  undertaking  on 
their  part,  and  that  as  such  children  did  not  sign  the  writing  they 
could  not  be  held  bound  by  its  provisions  without  their  consent,  and 
that  the  finding  of  the  chancellor  awarding  a  return  of  the  property 
to  the  complainant  should  be  sustained. 

2.  CoNTKACTs,  §  164* — how  construcd.  A  contract  should  be  con- 
strued in  the  light  of  the  surrouijiding  circumstances,  but  if  it  is 
plain  and  unambiguous  the  court  has  no  power  to  write  into  it  some- 
thing which  the  scrivener  omitted. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Clyde  E. 
Stone,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.   Affirmed.    Opinion  filed  April  19, 1917. 

Evans  &  Evans,  for  appellants, 

JuDSON  Stabb  and  Scholes  &  Pbatt,  for  appellees. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
conrt. 

James  Sloan,  a  retired  farmer  abont  seventy-eight 
years  old,  residing  in  Peoria,  Illinois,  with  property 

*See  nilsola  Notes  IHsMt,  Vols.  XI  to  XV,  and  CmniilattTo  Qoarterlj,  mhbo 
topic  and  ooctloii  nvmbor. 
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consisting  of  promissory  notes  and  securities  aggre- 
gating about  $18,000,  while  sick  at  a  hospital  Janu- 
ary 8, 1913,  executed  what  purported  to  be  his  will  dis- 
posing of  all  his  property,  giving  it  for  the  most  part 
to  his  five  children  in  equal  shares. .  Some  days  after- 
wards when  he  had  partially  recovered  from  his  sick- 
ness, he  declared  that  he  did  not  know  anything  about 
making  the  will,  and  that  it  was  not  such  a  disposition 
of  his  property  as  he  desired.  Afterwards  Jie  ex- 
pressed a  desire  to  put  his  property  in  such  a  way  that 
the  making  of  such  a  will  as  he  had  been  caused  to 
sign  while  sick  could  not  again  occur ;  that  he  wished 
to  make  a  new  will  and  dispose  of  his  estate  so  that 
the  disposition  could  not  thereafter  be  changed.  His 
son,  Dr.  John  F.  Sloan,  at  his  request  consulted  a  law- 
yer in  Peoria  with  reference  to  the  matter  and  was 
advised  that  an  irrevocable  will  could  not  be  made, 
but  that  an  irrevocable  disposition  of  the  property 
could  be  accomplished  by  transferring  the  estate  to  a 
trustee.  This  information  was  conveyed  to  James 
Sloan,  and  he  suggested  Daniel  E.  Horan  to  act  as 
trustee.  Horan  was  called  by  telephone  and  consented 
to  so  act.  A  meeting  was  arranged  at  the  attorney  ^s 
office,  and  James  Sloan  went  to  his  box  at  the  bank  and 
got  his  notes  and  securities  and  took  them  there,  and 
informed  the  attorney  that  he  intended  at  his  death 
that  $7,000  should  go  to  John  F.  Sloan,  $7,000  to  Fred- 
erick Sloan,  $3,500  to  Cora  Sloan  Clausen,  three  of  his 
children,  and  $500  to  Mary  A.  Cole,  a  woman  with 
whom  he  had  boarded.  He  discussed  the  matter  with 
the  attorney  and  was  told  that  he  could  make  an  ab> 
solute  transfer  of  his  property  that  could  not  be  re- 
voked, and  that  would  secure  the  income  therefrom  to 
him  during  his  lifetime.  He  directed  the  attorney  to 
draw  such  an  instrument,  and  he  did  draw  in  duplicate 
the  instrument  hereinafter  set  out,  and  James  Sloan, 
Daniel  E.  Horan  and  Dr.  John  F.  Sloan  went  to  the 
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law  office  that  afternoon,  January  28, 1913,  and  James 
Sloan  examined  the  instrument  and  had  it  read  aloud 
and  explained  to  Mm,  and  announced  it  was  satisfac- 
tory, and  signed  both  copies,  and  indorsed  the  notes 
therein  described  and  handed  them  to  Horan,  with  one 
copy  of  the  instrument  so  executed.  The  instrument, 
signatures  and  acceptance  by  Horan  read  as  follows: 

**Know  All  Men  By  These  Presents,  that  I,  James 
Sloan,  of  the  City  of  Peoria,  in  the  County  of  Peoria, 
and  State  of  Illinois,  party  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  One  ($1.00)  Dollar  to 
me  in  hand  paid,  and  other  good  and  valuable  consid- 
erations, the  receipt  of  all  of  which  is  hereby  admowl- 
edged,  have  granted,  bargained,  sold  and  delivered, 
and  do  hereby  grant,  sell,  bargain  and  deliver  unto 
John  F.  Sloan,  of  Peoria,  Illinois,  Frederick  J.  Sloan, 
of  Galesburg,  Illinois,  and  Cora  A.  Clausen,  of  Omaha, 
Neb.,  my  sons  and  daughter,  respectively,  parties  of 
the  second  part,  the  foDowing  property: 

(Describing  securities.) 

**To  Have  and  To  Hold  the  said  property  unto  the 
said  parties  of  the  second  part,  their  heirs,  executors, 
administrators  and  assigns,  to  and  for  their  own 
proper  use  and  behoof  forever,  in  the  manner  herein- 
after provided. 

**And  I  do  hereby  assign,  transfer  and  deliver  unto 
said  parties  of  the  second  part,  all  of  the  notes  and 
other  evidences  of  indebtedness  as  above  set  forth, 
together  with  all  the  interest  and  other  sums  due  or 
to  become  due  thereon,  and  I  do  hereby  assign,  trans- 
fer and  deliver  unto  said  parties  of  the  second  part, 
all  of  my  right,  title  and  interest  in  and  to  any  and  all 
Trust  Deeds,  Mortgages  and  other  securities  executed 
in  my  favor  or  for  my  benefit  to  secure  the  payment  of 
said  sums  of  money  respectively.  Meaning  and  in- 
tending hereby  to  transfer  and  deliver  absolutely  to 
the  parties  of  the  second  part,  all  of  my  right,  title  and 
interest  of  every  kind  and  character  in  and  to  the 
above  described  property. 

"It  is  expressly  understood  and  agreed  however. 
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that  in  consideration  of  the  foregoing  transfer  of  the 
above  described  property  ,to  the  parties  of  the  second 
part,  all  of  said  property  and  all  evidences  thereof 
and  aU  manner  of  secnrities  therefor  and  all  papers 
in  connection  therewith,  shall  be  and  are  this  day  at 
the  time  of  the  execation  of  this  agreement,  trans- 
ferred and  delivered  to  Daniel  B.  Horan,  of  Peoria, 
Illinois,  as  Tmstee  and  acting  as  agent  of  and  for  the 
parties  of  the  second  part  for  the  following  nses  and 
purposes : 

'^  First  It  being  understood  and  agreed  and  a  con- 
sideration of  this  transfer  that  I  shaU  receive  the  in- 
come from  the  above  described  property  and  any  and 
all  re-investments  thereof  during  the  term  of  my  nat- 
ural life,  the  said  Daniel  E.  Horan,  as  Trustee,  hold- 
ing said  property  for  the  parties  of  the  second  part, 
shall  collect  all  of  the  income,  interest  and  other  pro- 
ceeds, if  any,  from  said  property  from  time  to  time, 
when  due  and  deliver  the  same  to  the  party  of  the  first 
part  for  his  support  and  maintenance. 

**  Second.  The  said  Daniel  E.  Horan,  as  Trustee, 
shall  collect  the  principal  of  said  sums  of  money  re- 
spectively and  the  notes  evidencing  the  same,  and  shall 
re-invest  the  said  sums  of  money,  or  the  proceeds  of 
said  notes  in  such  manner  as  he  shall  deem  to  the  best 
interests  of  all  parties  concerned  and  in  such  maimer 
as  will  produce  a  net  income  from  time  to  time  equal 
to  that  now  derived  therefrom,  and  he  shall  keep  the 
principal  of  said  sums  of  money  intact  and  conserve 
the  same  for  the  parties  of  the  second  part. 

^*  Third.  At  the  death  of  the  party  of  the  first  part, 
the  said  Daniel  E.  Horan,  as  such  Trustee,  shall,  as 
soon  as  conveniently  may  be  done,  divide  the  said 
sums  of  money  and  the  said  property,  among  the  par- 
ties of  the  second  part  in  the  following  proportions; 
which  are  the  proportions  and  interests  respectively 
in  said  property  hereby  transferred  and  delivered  to 
each  of  them,  viz.:  The  said  Cora  A.  Clausen,  shall 
receive  the  sum  of  Four  Thousand  Dollars  ($4,000.00) 
in  money  or  its  equivalent,  provided,  however,  that 
she  shall  forthwith,  upon  receipt  thereof,  pay  out  of 
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said  sum  to  Mary  A.  Cole,  now  residing  at  No.  706 
Hancock  Street,  Peoria,  HI.,  the  sum  of  Five  Hundred 
Dollars  ($500.00) ;  the  balance  of  said  money  and 
property  shall  be  divided  and  distributed  by  said 
Trustee  in  equal  proportions  to  the  said  John  F.  Sloan 
and  Frederick  J.  Sloan,  share  and  share  alike,  each  of 
my  said  sons  thereby  receiving,  approximately,  the 
sum  of  Seven  Thousand  Dollars  ($7,000.00). 

*  *  This  agreement  shall  extend  to  and  be  binding  up- 
on the  heirs,  executors,  administrators  and  assigns  of 
all  parties  hereto.  In  case  of  the  death  or  inability  to 
act  of  the  said  Daniel  E.  Horan,  as  Trustee,  I  hereby 
appoint  Alex  McDonnell,  of  Peoria,  111.,  to  act  as  his 
successor  as  such  trustee. 

*  *  In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  seal  this  28th  day  of  January,  A.  D.  1913. 

James  Sloan  (Seal) 
**  Witnesses: 
**  Daniel  E.  Horan. 
**Jo8.  F.  Bartley. 

**  Peoria,  111.,  January  28, 1913. 
**I  do  hereby  accept  the  duties  and  obligations  as 
Trustee  and  agent  in  accordance  with  the  terms  of  the 
foregoing  instrument. 

Daniel  E.  Horan.  ^^ 

April  15,  1913,  James  Sloan  filed  his  bill  in  equity 
praying  that  this  contract  be  canceled  and  the  prop- 
erty returned  to  him,  making  all  the  beneficiaries 
therein  named  parties  defendant.  Afterwards,  the 
bill  was  dismissed  as  to  Cora  Sloan  Clausen,  defend- 
ant, and  she  joined  as  a  complainant  in  an  amended 
bill,  leaving  the  two  sons,  Mary  A.  Cole  and  the  trus- 
tee defendants. 

The  grounds  on  which  relief  was  sought  in  the 
amended  bill  were:  (1)  That  the  execution  of  the 
instrument  by  the  complainant  was  obtained  by  fraud 
and  undue  influence;  (2)  that  he  had  not  at  the  time 
sufficient  mental  capacity  to  execute  and  deliver  it,  and 
know  and  understand  what  he  was  doing;  (3)  that  as 
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matter  of  law  the  instrument  was  a  mere  contractual 
one  and  did  not  become  operative  because  of  the  fail- 
ure of  Cora  Sloan  Clausen  to  accept  it  or  consent  to 
be  bound  by  its  terms. 

The  defendants  answered,  denying  the  allegations 
of  the  bill  upon  which  such  claim  for  relief  was  based, 
and  the  cause  was  submitted  to  the  master  in  chancery 
to  take  the  proof  and  report  his  conclusions  of  law  and 
fact.  He  did  so,  and  found  and  reported  adversely  to 
the  complainant  on  claims  numbered  1  and  2,  and  in 
his  favor  on  number  3.  It  appeared  without  question 
that  Cora  Sloan  Clausen  had,  when  she  first  learned 
of  the  contract,  refused  to  accept  it  or  be  bound  by  it. 
Each  party  filed  exceptions  to  that  part  of  the  report 
adverse  to  them.  The  chancellor  overruled  all  excep- 
tions and  entered  a  decree  that  the  property  should  be 
returned  to  the  complainant,  James  Sloan,  from  which 
decree  the  defendants  prosecute  this  appeal.  By  er- 
rors and  cross-errors  assigned  here,  the  three  ques- 
tions presented  by  the  bill,  as  before  noted,  are  sub- 
mitted for  review,  but  the  controlling  one  is  whether 
the  master  and  the  court  erred,  as  appellants  state  it : 
'*In  construing  the  instrument  to  involve  covenants 
and  obligations  to  be  kept  and  performed  by  the 
children  of  James  Sloan,  cestuis  que  trust."  If  itxiid 
amount  to  a  contract  on  the  part  of  those  children 
binding  them  to  do  and  perform  certain  things  for  the 
benefit  of  the  grantor,  there  can  be  no  question  that 
the  grantor  could  revoke  the  contract  before  its  ac- 
ceptance by  the  grantees.  In  such  case  it  amounted 
only  to  an  offer  to  his  three  children  that  they  should 
have  certain  property  if  they  would  comply  with  cer- 
tain prescribed  conditions,  leaving  them  to  accept  or 
reject  as  they  saw  fit.  As  we  have  before  noted,  Cora 
Sloan  Clausen  refused  to  be  bound  by  the  contract  as 
soon  as  she  learned  about  it;  therefore,  if  the  writing 
is  to  be  taken  as  a  contract  between  James  Sloan  and 
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his  children  and  Horan,  the  chancellor  was  right  in  his 
conclusion. 

Appellants  strongly  insist  that  it  should  be  re^  as 
simply  creating  a  trust  in  Horan  for  the  benefit  of  the 
beneficiaries  named ;  that  it  imposes  no  burden  on  the 
beneficiaries,  and  therefore  the  refusal  of  one  of  them 
to  accept  the  provision  in  her  favor  is  not  important, 
and  cites  many  authorities  in  support  of  the  rule  that 
it  is  not  necessary  for  beneficiaries  in  a  trust  agree- 
ment to  all  assent  or  accept  the  provision  made  for 
them ;  but  appellants  find  it  necessary  to  support  their 
contention  that  the  writing  is  a  niere  creation  of  trust 
for  the  benefit  of  the  grantor 's  children  by  much  refer- 
ence to  and  discussion  of  what  James  Sloan  said  he 
wanted,  and  told  the  attorney  he  desired.  It  is  true 
that  the  instrument  should  be  construed  in  the  light  of 
the  surrounding  circumstances;  but  if  it  is  plain  and 
unambiguous,  the  court  was  without  power  in  this  pro- 
ceeding to  write  into  it  something  that  the  scrivener 
omitted.  No  question  of  reforming  the  written  instru- 
ment is  here  presented. 

We  see  no  escape  from  the  conclusion  that  the  in- 
strument was  a  conveyance  of  the  property  by  James 
Sloan  to  his  three  children  named,  with  an  under- 
taking on  their  part  that  through  Daniel  E.  Horan,  as 
their  agent  and  trustee,  their  father  should,  during  his 
life,  be  paid  an  income  from  the  property  without  im- 
pairing the  principal,  equal  to  what  he  was  then  re- 
ceiving, and  a  separate  undertaking  on  the  part  of 
Cora  Sloan  Clausen  to  pay  Mary  A.  Cole  $500.  These 
children  did  not  sign  the  writing  and  cannot  be  held 
bound  by  its  provisions  without  their  consent.  There 
being  no  question  that  Cora  Sloan  Clausen  never  con- 
sented to  be  so  bound,  but  on  the  contrary  refused  to 
accept  the  provision  in  her  favor,  we  are  of  the  opin- 
ion that  the  chancellor  did  not  err  in  accepting  the 
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master's  construction  of  the  contract  and  entering  a 
decree  accordingly.    The  decree  is  aflBrmed. 

Affirmed. 
Mb.  Presiding  Justice  Niehaus,  having  at  one  time 
been  connected  with  the  case  as  master  in  chancery, 
took  no  part. 


Fred  G.  Brown  et  al.,  Appellees,  y,  Phoebe  Saathoff 
et  al.,  Appellees*  Gertrude  Brown  Arrison,  Ap- 
pellant. 

Gen.  No.  6,898.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Li^ngston  county;  the  Hon. 
OiDDBGB  W.  Patton,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1916.    Affirmed.    Opinion  filed  April  19,  1917. 

Statement  of  the  Case. 

Petition  by  Gertrude  Brown  Arrison  to  obtain  a 
share  of  the  proceeds  of  the  partition  sale  of  a  farm 
and  filed  in  the  case  of  Fred  C.  Brown  and  others, 
complainants,  against  Phoebe  Saathoff  and  others,  de- 
fendants. From  a  judgment  approving  the  report  of 
the  master  in  chancery  who  had  sold  the  property,  and 
holding  petitioner  guilty  of  laches,  petitioner  appeals. 

Bebt  W.  Adsit  and  McIlduff  &  Thompson,  for  ap- 
pellant. 

A.  C.  Ball  and  Guy  L.  Louderback,  for  appellees. 

Mr.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Beeislon. 

1.  IHFAHTB,  §  28* — When  infant  guilty  of  lachet  in  commencing 
suit  after  reaching  majority.  In  a  suit  In  equity  against  a  former 
master  in  chancery  to  recover  the  proportionate  part  of  the  proceeds 
of  a  partition  sale  to  which  the  complainant  was  entitled,  where  it 
appeared  that  the  complainant,  who  was  a  minor,  fifteen  years  old, 
entered  her  appearance  in  the  partition  suit  without  service  of 
process  on  her,  and  where  her  minority  was  not  known,  and  in  an 
amended  bill  complainant  was  stated  to  be  of  legal  age,  and  the  mas- 
ter in  chancery  paid  over  the  proportionate  part  to  which  complain- 
ant was  entitled  to  certain  attorneys,  who  he  assumed  were  author* 
ized  to  appear  for  her,  but  whom  the  complainant  claimed  not  to 
have  employed,  and  where  the  proceeds  were  all  distributed  and  the 
master,  whose  term  had  then  expired,  had  not  filed  a  report  (the  re- 
port having  been  filed  after  commencement  of  the  instant  suit), 
and  complainant  made  no  move  in  the  matter  until  she  was  twenty- 
seven  years  of  age,  and  there  was  no  showing  of  any  disability  on 
her  part  since  her  majority,  held  that  although  the  master  should 
have  filed  his  report  and  should  have  ascertained  the  authority  of 
the  attorneys  to  collect  complainant's -money,  he  acted  in  good  faith 
and  complainant  was  barred  from  recovery  by  laches. 

2.  Attobnet  and  cdient,  S  52* — tohen  authority  of  attorneys  to 
act  presumed.  The  authority  of  attorneys  to  act  for  the  parties  for 
whom  they  appear  is  presumed  ^by  the  courts. 

•See  nilBois  Notes  Wget^  Volf.  XI  to  XT,  uid  Camal»tiT«  OoArtorly,  mum 
teple  Mid  ■ectton  nvmber. 
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Frank  Hoekings,  Appellee,  y.  Thomas  Westmoreland, 

Appellant. 

Gen.  No.  6,394.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Grundy  county;  the  Hon.  Sam- 
uel C.  Stx)uoh,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1916.  Reversed  and  remanded.  Opinion  filed  April  19, 
1917. 

Statement  of  the  €ase. 

Action  in  assumpsit  by  Frank  Hockings,  plaintiflF, 
against  Thomas  Westmoreland,  defendant.  From  an 
order  overruling  a  motion  to  set  aside  a  judgment  ob- 
tained by  default,  defendant  appeals. 

J.  W.  Eausch,  for  appellant. 

F.  H.  Hayes,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

L  Appeal  and  ebbob,  §  1802* — when  case  reversed  and  remanded. 
In  an  action  where  a  default  Judgment  was  entered,  a  motion  to 
yacate  the  Judgment  was  denied  and  the  prayer  for  appeal  was  in 
general  terms,  and  on  appeal  it  was  contended  that  there  was  not 
sufficient  eyidence  in  the  record  to  sustain  the  Judgment,  and  it 
appeared  questionable  whether  the  plaintiff  was  entitled  to  a  Judg- 
ment for  any  amount  as  damages,  and  a  certain  amount  was  included 
for  taxes  without  any  showing  why  the  defendant  should  be  liable 
therefor  and  interest  was  allowed  without  any  contract  to  pay  in- 
terest or  any  other  fact  entitling  the  plaintiff  to  interest  being 
shown,  held  that  because  of  the  inclusion  of  the  item  of  interest  the 
Judgment  should  be  reversed  and  the  cause  remanded. 

2.  Judgment,  S  124* — what  is  ^ect  of  default.  As  a  general  rule 
a  default  admits  the  cause  of  action  and  the  material  traversable 
allegations  of  the  declaration,  although  not  the  amount  of  damages, 
and  hence  the  amount  to  be  recovered  is  all  plaintiff  is  required  to 
prove  or  th^  defendant  is  permitted  to  controvert 

•See  mtnoU  Notos  Dlgert,  Vols.  XI  to  XV,  and  Oam«l»tlT«  Oaartorlj,  utme 
tople  Mid  section  number. 
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John  A.  Hoffman,  Appellee,  y.  Chicago  &  Northwest- 
ern Railway  Company,  Appellant* 

Gen.  No.  6,397.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John 
M.  NOEHAUS,  Judge*  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Reversed  and  remanded.    Opinion  filed  April  19, 1917. 

Statement  of  the  Case. 

Action  by  John  A.  Hoffman,  plaintiff,  against  the 
Chicago  &  Northwestern  Railway  Company,  defend- 
ant, to  recover  damages  for  the  overflowing  of  plain- 
tiff's land  cansed  by  the  obstruction  of  the  flow  of 
water  in  a  stream  by  the  construction  of  a  high  em- 
bankment. From  a  judgment  for  plaintiff  for  six  hun- 
dred dollars,  defendant  appeals. 

Stevens,  Millbb  &  Elliott,  for  appellant. 

Sheek  &  Galbbatth,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Decision. 

L  Railboadb,  S  ZAH^—^hen  exclusion  of  evidence  ne  to  haeis 
of  auetsment  of  damages  for  overflow  of  land  in  prior  action 
is  erroneous.  In  an  action  against  a  railroad  for  damages  to  land 
caused  by  the  construction  of  a  solid  embankment  about  two  hun- 
dred feet  from  such  land,  and  adjacent  to  a  solid  embankment 
erected  by  another  railroad,  thus  leaving  no  outlet  for  a  natural 
water  course  which,  before  such  construction,  ran  across  the  defend- 
ant's right  of  way,  and  causing  the  water  to  back  up  and  overflow 
the  plaintifTs  land,  where  it  appeared  that  in  a  prior  action  damages 
had  be^  assessed  to  the  plaintifC  and  the  plaintiff  claimed  that  the 

*8m  nUnols  Notes  Divert,  Vols.  XI  to  XT,  Mid  CnmaUtlv  Qmuterljr.  muim 
teple  and  mcUmi  mimlwr. 
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Judgment  in  the  former  action  was  rcB  judicata,  and  the  offer  of  the 
defendant  to  prove  that  the  damages  in  the  former  action  were  not 
in  fact  assessed  on  the  theory  of  law  that  the  defendant  was  liable 
for  the  entire  damage,  and  that  in  fact  it  was  not  liable  for  the 
entire  damage  was  denied,  held  that  the  refusal  to  permit  the  intro- 
duction of  the  evidence  offered  was  error. 

2.  Railboads,  f  348* — when  exclusion  of  evidence  in  action  for 
damages  for  overflow  due  to  construction  of  embankment  is  errone- 
ous. In  an  action  against  a  railroad  for  damages  to  land  caused  by 
the  construction  of  a  solid  embankment  about  two  hundred  feet 
from  such  land,  and  adjacent  to  a  solid  embankment  erected  by 
another  railroad,  thus  leaving  no  outlet  for  a  natural  water  course 
which,  before  such  construction,  ran  across  the  defendant's  right 
of  way,  and  caused  the  water  to  back  up  and  overflow  the  plaintlfTs 
land,  where  the  defendant  offered  to  prove  that  its  embankment  did 
not  change  conditions  which  had  existed  long  prior  to  the  building 
of  such  embankment,  and  also  offered  to  prove  that  the  plaintiff  had 
assisted  in  the  work  of  closing  the  water  course,  and  made  various 
other  offers  to  prove  that  it  should  not  be  liable  for  the  entire  dam- 
age, and  all  the  offers  were  refused,  held  that  the  exclusion  of  such 
evidence  was  error. 

3.  Railboads,  \  348* — when  evidence  that  embanfemeni  oon^ 
structed  hy  another  railroad  obstructed  passage  of  water  from  land 
of  adjoining  owner  is  admiBBible.  In  an  action  against  a  railroad 
for  damages  to  land  caused  by  the  construction  of  a  solid  embank- 
ment about  two  hundred  feet  from  such  land  and  adjacent  to  a  solid 
embankment  erected  by  another  railroad,  thus  leaving  no  outlet  for  a 
water  course,  and  causing  the  water  to  back  upon  and  overflow  the 
plaintitTs  land,  held  that  the  defendant  had  the  right  to  show  that 
the  embankment  of  the  other  railroad  had  obstructed  the  passage 
of  such  water  from  the  plaintiff's  land  at  the  time  the  defendant 
constructed  its  embankment. 

4.  Judgment,  §  40* — when  doctrine  of  res  judicata  applies.  The 
doctrine  of  res  judicata  does  not  apply  unless  it  appears  that  the 
parties,  the  subject-matter  and  the  cause  of  action  are  identical. 

5.  Waters  and  water  coubses,  f  15* — what  is  liability  of  wrong- 
doer overflowing  land  for  wrongful  acts  of  others.  In  actions  for 
damages  to  land  by  causing  water  to  back  upon  and  overflow 
such  lands,  the  wrongdoer  does  not  become  responsible  for  the 
wrongful  acts  affecting  the  land  committed  independently  by  others. 

6.  E38TOPFEL,  I  16* — when  doctrine  of  estoppel  by  verdict  ii 
applicable.  The  doctrine  of  estoppel  by  verdict  is  but  another 
branch  of  the  doctrine  of  res  judicata,  and  is  applicable  when  some 

•See  lUlnote  NotM  Di«Ml,  Yolf.  XI  to  XT,  and  CwnvI«tlT«  QuartOTlr.  mm 
topic  and  Mctlen  niuabeBi 
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controlling  fact  or  matter  material  to  the  determination  of  both 
causes  has  been  adjudicated  in  a  former  proceedinfg  and  the  same 
fact  or  matter  is  again  at  issue  between  the  same  parties. 

7.  EviDExcB,  §  323* — when  parol  evidence  is  admisMle  to  show 
iestimony  given  and  questions  determined.  Where  a  judgment  is 
offered  in  evidence  in  bar  of  a  claim,  and  it  is  uncertain  from  the 
record  what  was  adjudged,  parol  evidence  is  admissible  to  show 
what  testimony  was  given  and  what  questions  were  submitted  for 
determination  at  the  time  the  judgment  was  entered. 


John  McNeil,  Appellee,  y,  Sarah  Allen,  Appellant. 

Gen.  No.  6,406. 

t,  BouNDABiES,  S  31* — when  statute  relating  to  surveys  is  in- 
applicable. In  an  action  to  establish  a  permanent  survey,  under 
the  Act  of  1901  providing  for  such  surveys  (J.  ft  A.  H  11143  et  seq,), 
where  there  was  a  dispute  as  to  boundaries,  and  the  defendant 
claimed  that  the  act  related  only  to  disputes  as  to  corners,  held 
that  the  statute  was  applicable  in  cases  of  disputes  as  to  boundaries. 

2.  BouNDABiES,  I  44* — when  court  has  jurisdiction  to  assess 
costs.  In  an  action  to  establish  a  survey  under  the  Act  of  1901 
providing  for  such  surveys  (J.  ft  A.  If  11143  et  seq.),  where  the 
defendant  failed  to  appear  until  after  the  making  of  the  report  by 
the  commissioners,  and  then  filed  a  writing  setting  up  that  the 
line  found  by  the  commissioners  took  about  two  acres  of  her  land, 
and  prayed  for  a  hearing  on  such  objections,  and  the  writing  was 
stricken  from  the  files,  the  report  approved  and  costs  assessed 
equally  between  the  parties,  and  the  defendant  objected  to  the 
assessment  of  costs  against  her,  held  that  the  petition  contained 
averments  which  gave  the  court  jurisdiction,  that  there  was  due 
service  on  the  defendant  and  that  she  did  not  deny  the  averments 
but  only  presented  an  issue  as  to  ownership,  and  that  therefore 
the  costs  were  properly  assessed. 

.  3.  Appeal  and  ebbob,  f  1265* — when  presumed  that  Supreme 
Court  would  have  taken  jurisdiction  of  appeal.  In  a  proceeding 
under  the  Act  of  1901  providing  for  the  permanent  survey  of  lands 
(J.  ft  A.  t  11143  et  seq.),  where  the  defendant  argued  the  case 
on  the  theory  that  the  title  to  real  estate  was  involved  in  the 

«S«e  nilnfois  Notes  DivMt,  Vols.  XI  to  XV,  and  CnmnUtlTo  Quarterly,  game 
toiMie  aad  Mctlon  nnmlMr. 
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proceeding,  and  It  appeared  that  an  appeal  had  been  prosecuted  to 
the  Supreme  Court,  where  the  cause  was  transferred  to  the  Appel- 
late Court,  held  that  It  was  to  be  assumed  that  if  such  contention 
had  been  correct  the  Supreme  Court  would  have  taken  Jurisdiction 
of  the  appeal. 

4.  BouNDABiEB,  f  34* — tohat  cannot  he  determined  in  proceedings 
for  eatahliahment  of  boundaries.  In  proceedings  under  the  Act  of 
1901  providing  for  the  permanent  survey  of  land  (J.  ft  A.  T  11143 
et  seq.),  where  the  defendant  by  objections  in  writing  to  the  com- 
missioners' report  sought  only  to  present  an  issue  as  to  the  title 
to  a  certain  strip  which  she  claimed  the  proceedings  might  deprive 
her  of,  and  where  the  objections  were  stricken  from  the  flies  and 
the  report  approved,  held  that  although  an  issue  might  have  been 
presented  by  objections  to  the  report  which  would  have  entitled 
the  defendant  to  a  Jury  trial,  the  issue  presented  was  not  one  which 
could  have  been  determined  in  the  proceedings  in  questiou. 

5.  BouiTDABiES,  S  32* — tohat  are  potoers  of  commissioners  in  pro- 
ceedings to  establish.  In  proceedings  under  the  Act  of  1901  (J.  & 
A  T  11143  et  seq,),  providing  for  the  permanent  survey  of  lands, 
where  one  of  the  parties  sought  to  have  the  title  established  to  a 
strip  which  she  claimed  the  proceeding  might  deprive  her  of,  held 
that  the  proceedings  were  not  to  establish  the  title  of  the  parties 
to  any  portion  of  the  property  as  to  which  a  boundary  line  was  to 
be  restored,  and  that  the  commissioners  had  no  power  to  establish 
new  comers  or  run  new  boundary  lines,  but  simply  to  re-establish 
those  once  established  by  the  United  States. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the  Hon. 
FBA.NK  D.  Ramsat,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.    Affirmed.    Opinion  filed  April  19,  1917. 

A.  A.  WoLFEESPERGBB,  f  OF  appellant. 
Henry  C.  Wabd,  for  appellee. 

Mr.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

This  is  a  proceeding  nnder  the  Act  of  1901  and 
amendments,  providing  for  the  permanent  survey  of 
lands  (J.  &  A.  ch.  133,  ^  11143  et  seq.).  The  act^is  a 
re-enactment  of  the  law  of  1869  except  as  to  amend- 

•8ee  nilnolfl  Notes  IHvavt.  Volf.  XI  te  XV,  and  CmnuUtiTt  Qvartorlj-. 
topic  and  soctlon  nombor. 
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ments  of  section  2  in  1911,  which  do  not  affect  any 
question  here  involved. 

Appellee,  John  McNeil,  filed  a  petition  under  that 
statute  in  the  Circuit  Court  averring  that  he  owned 
farm  lands,  particularly  described,  adjoining  lands  of 
Sarah  Allen,  the  appellant,  with  common  corners  and 
common  boundaries  between  them,  with  other  appro- 
priate averments  to  bring  the  case  within  the  statute, 
and  asked  for  a  permanent  survey  in  accordance  with 
its  provisions.  In  due  time  the  petitioner  appeared. 
Sarah  Allen  did  not  appear.  The  court  appointed  a 
commission,  which  made  a  report  not  shown  by  the  ab- 
stract. Appellant  then  appeared  and  filed  a  writing 
in  which  she  set  up  that  the  line  found  by  the  commis- 
sion was  some  distance  over  on  her  land  from  one  that 
had  been  established  by  agreement  in  1868  and  acqui- 
esced in  ever  since  that  time ;  that  she  would  lose  about 
two  acres  of  land,  and  asked  that  the  cause  be  set  for 
hearing  upon  the  facts  so  that  she  might  be  able  to 
present  her  evidence  to  sustain  her  objections  to  the 
report.  The  court  on  motion  of  appellee  struck  said 
writing  from  the  files,  and  entered  a  final  order  ap- 
proving and  confirming  the  commissioner's  report  and 
directing  that  the  expense  account  of  said  commission- 
ers, and  the  costs  of  the  court,  and  recording  of  the 
plat  and  report  be  equally  divided  and  equally  charged 
against  the  petitioner  and  said  Sarah  Allen.  She  ob- 
tained orders  for  and  prosecuted  an  appeal  to  the  Su- 
preme Court,  where  the  cause  was  transferred  to  this 
court. 

Appellant  argues  her  case  on  the  theory  that  title 
to  the  strip  of  land  is  involved  in  this  proceeding.  If 
she  was  right  in  that  view  of  the  case  we  assume  the 
Supreme  Court  would  have  taken  jurisdiction  on  her 
appeal.  Its  action  in  transferring  the  case  is  an  an- 
swer to  any  suggestion  that  a  question  of  title  is  in- 
volved.   It  may  be  said  on  the  authority  of  Townsend 
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V.  Radcliffe,  63  HI.  9;  Huston  v.  Atkins,  74  HI.  474; 
Atkins  V.  Huston,  106  111.  492;  and  Hood  v.  Tharp,  228 
HI.  244,  that  an  issue  might  be  presented  by  objections 
to  the  commissioners'  report  that  would  entitle  any 
party  interested  to  a  jury  trial;  but  the  issue  sought 
to  be  presented  by  appellant  was  simply  and  only  that 
she  had  acquired  title  to  a  strip  of  land  by  adverse 
possession  of  which  this  proceeding  might  deprive  her. 
It  was  held  in  Krause  v.  Nolte,  217  HI.  298,  that  the 
statute  does  not  confer  power  on  the  commissioners 
to  establish  new  comers  or  run  new  boundary  lines, 
but  simply  to  re-establish  those  once  established  by 
the  United  States;  that  the  proceeding  is  not  one  to 
establish  title  of  the  parties  to  any  portion  of  the 
property  as  to  which  a  boundary  line  has  to  be  re- 
stored. The  court  said  *' Establishing  title  is  an  en- 
tirely diflFerent  matter  from  re-establishing  and  re- 
storing lost  comers  or  disputed  boundaries.''  The 
same  was  held,  in  substance,  in  Schroder  v.  Kehr,  234 
HI.  205,  where  the  court  said  that  after  the  lost  comers 
and  boundaries  have  been  located  the  rights  of  the 
parties  to  the'lands  in  controversy  must  be  determined 
in  a  proceeding  at  law  for  that  purpose,  citing  and 
discussing  earlier  Illinois  cases.  Rich  v.  Naffziger, 
248  111.  455,  follows  the  doctrine  of  the  two  last  cited 
cases.  The  court  said  the  line  run  by  the  commission 
of  surveys  must  be  accepted  as  the  true  line  in  deter- 
mining the  record  title,  but  there  still  remained  the 
question  whether  the  assertion  of  the  legal  title  by  the 
owner  was  barred  by  adverse  possession;  that  al- 
though the  defendants  (in  a  trespass  case)  did  not 
have  the  record  title  ta  the  land  in  question,  they 
might  show  that  they  had  acquired  title  by  virtue  of 
the  statute  of  limitations.  The  authorities  are  re- 
viewed and  discussed  in  Burns  v.  Kimber,  176  HI.  App. 
515.  It  follows  that  the  trial  court  did  not  err  in  strik- 
ing from  the  files  a  pleading  presenting  only  an  issue 
that  could  not  be  determined  in  that  proceeding. 
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Appellant  suggests  that  the  petition  did  not  show 
that  the  dispute  between  the  parties  related  to  govern- 
mental corners  or  boundaries ;  that  there  is  in  fact  no 
dispute  as  to  the  government  comers,  and  that  the 
statute  expressly  states  that  there  must  be  a  dispute 
and  that  appellant  refused  to  enter  into  **an  agree- 
ment to  locate  such  comers/^  The  statute  is  not  lim- 
ited to  disputes  as  to  comers.  Section  2  of  the  Act  is 
a  provision  for  cases  where  **  comers  and  boundaries 
are  in  dispute,^'  or  where  it  is  desired  to  have  ** cor- 
ners and  bov^aries  permanently  established."  It 
sufficiently  appeared  by  the  petition,  and  certainly  ap- 
pears on  the  record  here,  that  there  was  a  dispute  as 
to  the  ** boundaries." 

Appellant  complains  that  the  court  assessed  her  one- 
half  of  the  costs  of  the  proceeding,  and  says  that  it  is 
true  the  statute  provides  **the  expenses  and  costs  of 
the  surveys  and  suits  shall  be  apportioned  among  all 
the  parties  according  to  their  respective  interests" 
but  that  the  statute  should  not  be  applied  because  the 
whole  proceeding  is  based  on  an  entirely  different 
proposition  than  the  act  calls  for,  and  there  is  no  evi- 
dence in  the  case  showing  that  appellant  refused  to 
enter  into  an  agreement  to  have  a  commission  ap- 
pointed, and  no  evidence  in  the  case  that  there  is  a  dis- 
pute as  to  the  division  line;  therefore  she  should  not 
be  assessed  one-half  the  costs.  The  petition,  which 
was  sworn  to,  contained  averments  which,  if  true,  gave 
the  court  jurisdiction.  There  was  due  service  on  ap- 
pellant. She  did  not  deny  those  averments  but  only 
presented  an  issue  on  the  ownership  of  the  land.  The 
court  seems  to  have  followed  the  statute  in  apportion- 
ing the  costs  and  did  not  err  in  so  doing.  Stevens  v. 
Allman,  68  HI.  245.  Finding  no  error  in  the  record, 
the  judgment  is  a^&rmed. 

Affirmed. 
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B.  E.  Oustln  for  use  of  Hiram  H.  Atwood,  Appellee^ 
y.  Eliza  J.  Bryden^  Executrix^  Appellant. 

Gen.  No.  6,869. 

1.  BxBCUTOBs  Ain>  ADMINI8T1LLT0B8,  |  313* — When  Qwatd  Of  eseciL- 
tion  improper.  An  award  of  execution  against  an  executor  is  im- 
proper. 

2.  HuBBAND  AND  WIFE,  f  4* — wheti  liable  far  hurial  expenges  of 
m^fe.  The  duty  of  the  husband  to  support  his  wife  and  to  furnish 
her  with  necessaries,  etc.,  includes  the  duty  to  give  her  remains 
suitable  burial  after  her  death,  and  such  duty  is  not  set  aside  by 
section  4  of  the  Administration  Act  (J.  ft  A.  t  62),  giving  an  execu- 
tor, before  probate  of  the  will,  authority  to  bury  the  deceased  and 
pay  necessary  funeral  expenses. 

3.  Husband  Ain>  wife,  %  4* — what  ia  effect  of  Married  Wimen*9 
Acts  on  liahility  of  husband  for  funeral  expenses.  The  common-law 
liability  of  a  husband  for  the  funeral  expenses  of  his  wife  has  not 
been  abrogated  by  the  Married  Women's  Acts. 

4.  Husband  and  wife,  f  4* — what  is  effect  of  classifUxUion  of 
claims  against  estate  on  liability  of  husband  for  funeral  expenses  of 
wife.  The  common-law  liability  of  a  husband  for  the  funeral  ex- 
penses of  his  wife  is  not  affected  by  the  classification  of  claims 
against  estates  by  which  funeral  expenses  are  provided  to  be  paid 
as  claims  of  the  first  class. 

5.  'husband  and  wife,  §  4* — when  husband  relieved  from  lia- 
bility for  funeral  expenses  of  wife.  Where  a  husband  paid  the 
funeral  expenses  of  his  wife  and  sought  to  enforce  the  claim  against 
the  estate  of  the  wife,  and  it  appeared  that  the  wife  had  in  her 
last  will  charged  her  estate  with  the  payment  of  funeral  expenses, 
held  that  the  husband  was  thereby  relieved  from  liability,  regardless 
of  his  common-law  liability. 

6.  Husband  and  wife,  §  4* — what  is  effect  of  renouncement  of 
husband  under  will  on  his  liability  for  funeral  expenses  of  wife. 
Where  a  husband  paid  the  funeral  expenses  of  his  wife  and  sought 
to  enforce  the  claim  against  the  estate  of  the  wife,  and  bad  re- 
nounced under  the  will,  held  that  by  such  renouncement  the  matter 
was  placed  in  the  same  situation  as  if  there  had  been  no  will,  so  as 
to  render  him  liable  for  funeral  expenses. 

7.  Appeal  and  ebbob,  |  1387* — when  excluded  evidence  treated 
by  Appellate  Court  as  if  admitted.    Where  the  renunciation  by  a 

'See  nilnolfl  Notes  Digest,  Vols.  XI  to  XV,  and  CunmlaUT*  Quarterly,  mumm 
topic  mad  section  number. 
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husband  under  the  wife's  will  was  excluded  by  the  trial  cor.rt,  on 
the  trial  of  a  claim  of  the  husband  against  the  estate  for  funeral 
expenses;  and  where  It  appeared  that  but  for  such  renunciation  the 
husband  would,  by  the  terms  of  the  will  have  been  relieved  from 
his  common-law  liability  to  pay  such  expenses,  and  that  the  execu- 
tion and  filing  of  the  renunciation  was  proven,  and  It  wae  offered 
In  evidence  and  was  contained  In  the  bill  of  exceptions,  held  that 
if  It  was  competent  evidence  It  should  be  treated  by  the  Appellate 
Ck>urt  as  if  It  had  been  admitted. 

8.  Husband  and  wife,  |  4* — when  hushand  taking  assignment  of 
claim  for  funeral  expenses  paid  undertaker  is  not  in  position  of 
undertaker.  Where  a  husband  paid  the  funeral  expenses  of  his 
wife  and  obtained  an  assignment  from  the  undertaker,  and  then 
sought  to  enforce  the  claim  against  the  estate  of  the  wife,  and  by 
the  terms  of  the  last  will  of  the  wife  she  charged  her  estate  with 
the  payment  of  such  expenses,  but  the  husband  renounced  under 
the  win,  held  that  even  If  the  estate  had  paid  the  claim  to  the 
undertaker  It  could  have  deducted  the  amount  from  the  moneys 
going  to  the  husband  from  his  wife's  estate,  on  the  ground  of  his 
primary  liability,  and  that  therefore  he  could  not,  by  paying  the 
bill  and  taking  an  assignment,  put  himself  In  the  position  of  the 
undertaker. 

9.  Appeal  and  ebbob,  f  1803* — when  case  not  reversed,  and  re- 
manded for  new  trial  because  of  erroneous  exclusion  of  evidence. 
Where  the  renunciation  by  a  husband  under  the  wife's  will  was 
excluded  by  the  trial  court,  on  the  trial  of  a  claim  of  the  husband 
against  the  estate  of  the  wife  for  funeral  expenses,  and  where  it 
appeared  that  but  for  such  renunciation  the  husband  would  by  the 
terma  of  the  will  have  been  relieved  from  his  common-law  liability 
to  pay  such  expense,  and  that  the  execution  and  filing  of  the  re- 
nunciation was  proven  and  It  was  offered  In  evidence,  but  that  Its 
admission  was  refused,  and  It  was  contained  In  the  bill  of  excep- 
tions, held  that,  as  it  was  competent  evidence  and  should  have  been 
admitted,  there  should  not  be  a  reversal  and  remanding  of  the 
cause  for  a  new  trial  merely  to  let  in  such  renunciation,  but  that 
it  should  be  treated  as  if  It  had  been  admitted  by  the  trial  court. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the  Hon. 
Abthub  H.  Fbost,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1916.  Reversed  with  finding  of  facts.  Opinion  filed 
April  19.  1917. 

Geoboe  p.  Gallaheb  and  E.  D.  Betnolds,  for  appel- 
lant. 


•Bee  miiielB  VvU*  Digest,  YoU.  XI  to  XT,  uid  Cwniil»ttTe  Onarterly, 
topto  and  leetioii  niiniber. 
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Lawbaugh  &  Labob  and  B.  Jay  Knight,  for  appel- 
lee. 

Mb.  Justicb  Dibell  delivered  the  opinion  of  the 
court. 

Mrs.  DeliA  A.  Atwood  died  testate  on  August  21, 
1913.  Her  funeral  was  held  on  August  24, 1913.  R.  E. 
Qustin,  an  undertaker,  furnished  the  casket,  hearse, 
carriages,  etc.,  and  conducted  the  funeral  and  the 
burial.  His  bill  therefor  was  $226.  Hiram  H.  At- 
wood, husband  of  the  deceased,  paid  the  bill  by  his 
check  on  that  day  or  the  next.  On  November  10,  1913, 
a  claim  for  said  funeral  expenses  was  filed  in  the 
County  Court  in  the  name  of  Qustin  against  the  estate 
of  Delia  A.  Atwood,  deceased,  except  that  the  amount 
was  stated  at  $233.  On  September  19,  1914,  an  assign- 
ment of  said  claim  by  Gustin  to  Atwood  was  filed  in 
said  County  Court.  Said  assignment  was  dated  Au- 
gust 25, 1913.  On  April  13,  1915,  said  claim  of  Gustin 
was  disallowed  by  the  County  Court.  Up  to  that  time 
the  record  of  the  County  Court,  as  now  before  us,  con- 
tained no  reference  to  the  name  of  Hiram  H.  Atwood 
as  a  claimant,  except  in  the  assignment  so  filed.  Gus- 
tin did  not  appeal  from  said  judgmient,  but  Atwood 
did  appeal  to  the  Circuit  Court.  In  the  Circuit  Court 
said  case  was  entitled  *'E.  E.  Gustin  for  the  use  of 
Hiram  H.  Atwood  vs.  The  Estate  of  Delia  A.  At- 
wood.*' There  was  a  jury  trial  and  a  verdict  for 
claimant  for  $226.  A  motion  by  defendant  for  a  new 
trial  was  denied,  and  Gustin,  for  the  use  of  Atwood, 
had  a  judgment  for  $226  and  costs,  with  an  award  of 
execution  therefor.  Thereafter  the  title  of  the  cause 
was  so  amended  as  to  make  the  name  of  the  defendant 
* '  Eliza  J.  Bryden,  executrix  of  the  last  will  alid  testa- 
ment of  Delia  A.  Atwood,  deceased.  *'  The  order  for 
an  execution  was  erroneous.  Burnap  v.  Dennis,  4  HI. 
(3  Seam.)  478;  Dye  v.  Noel,  85  111.  290;  Johnson  v.  De- 
vine,  192  111.  App.  453. 
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Appellee  concedes  that  at  common  law  the  husband 
was  liable  for  his  wife's  funeral  expenses,  but  con- 
tends that:  (1)  By  virtue  of  the  Married  Women's 
Acts  the  common  law  on  that  subject  is  abrogated  and 
the  estate  of  the  wife  is  primarily  liable  for  her  fu- 
neral expenses,  and  if  the  husband  has  paid  those  ex- 
penses  he  may  recover  from  his  wife's  estate  there- 
for; (2)  that  the  provisions  of  the  Administration 
Act,  which  make  estates  of  deceased  persons  liable 
for  their  funeral  expenses,  make  the  estate  of  a  de- 
ceased wife  primarily  liable  therefor;  (3)  that  because 
of  the  provision  of  the  will  of  deceased,  her  estate  is 
ultimately  liable  for  said  funeral  expenses,  and  her 
husband  can  recover  against  her  estate  therefor;  (4) 
that  regardless  of  the  statutes  and  the  will,  a  husband 
is  entitled  to  be  reimbursed  from  his  deceased  wife's 
estate  for  her  funeral  expenses  paid  by  him;  (5)  that 
the  undertaker  had  a  valid  claim  against  the  estate. of 
deceased,  and  the  husband,  as  his  assignee,  has  the 
rights  of  the  undertaker,  and  therefore  has  a  valid 
claim,  independent  of  all  other  considerations. 

Most  of  the  contentions  of  the  parties  to  this  suit 
are  stated  and  leading  authorities  cited  in  13  B.  C.  L., 
article  ''Husband  and  Wife,"  sections  230,  247  and 
248,  and  in  21  Cyc.  1449,  and  notes. 

Cunningham  v.  Reardon,  98  Mass.  538,  is  based  upon 
the  proposition  that  the  husband  is  liable  not  only  for 
the  necessary  support  of  his  wife,  but  also  for  her 
funeral  expenses.  Afterwards  in  Constantinides  v. 
W(dsh,  146  Mass.  281,  it  was  held  that  under  statutes 
making  the  funeral  expenses  of  a  deceased  person  a 
preferred  charge  upon  the  estate  of  such  deceased,  and 
under  statutes  establishing  the  independent  position 
of  married  women  with  regard  to  their  property,  the 
liability  of  the  wife 's  estate  is  primary  as  between  her 
estate  and  her  husband,  and  that  whether  or  not  it  was 
the  husband's  legal  duty  to  see  that  his  wife  was- 
buried  he  was  entitled  to  recover  against  her  estate 
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his  reasonable  expenditures  in  that  behalf;  that  if  it 
was  his  legal  duty  to  bury  her,  still  her  estate  was  pri- 
marily liable  under  the  statutes  referred  to,  and  if  it 
was  not  his  legal  duty,  still  a  stranger  could  have  re- 
covered against  her  estate  therefor;  and  that  in  pay- 
ing such  funeral  expenses  it  was  not  to  be  presumed 
that  the  husband  waived  his  legal  rights  and  made  a 
gift  to  the  estate  of  his  wife,  in  the  absence  of  any 
evidence  to  that  effect.  This  was  followed  without  dis- 
cussion in  Morrissey  v.  Mvihetn,  168  Mass.  412.  In 
McCvre  V.  Garvey,  14  Hun  (21  N.  Y.)  562,  it  was  held 
that  the  funeral  expenses  of  a  dead  person  were  pri- 
marily chargeable  to  that  person's  estate;  that  though 
the  husband  was  bound  to  bury  his  deceased  wife,  and 
was  probably  liable  for  the  expenses  of  burial,  still 
the  estate  of  the  deceased  wife  was  finally  liable  there- 
for. In  Freeman  v.  Coit,  27  Hun  (34  N.  Y.)  447,  it 
was  held  that  in  that  State,  where  the  expenditures  for 
the  burial  of  the  wife  had  been  made  by  the  husband, 
and  the  wife  left  a  separate  estate,  the  husband  was 
entitled  to  be  reimbursed  therefor  from  such  estate. 
In  Pache  v.  Oppenheim,  93  N.  Y.  App.  Div.  221^  the 
common-law  obligation  of  the  husband  to  bury  his 
wife  was  sustained,  but  it  was  held  that  under  the  au- 
thorities in  that  State  the  estate  left  by  the  wife  is 
primarily  liable  therefor,  and  the  husband  who  has 
paid  such  reasonable  expenses  may  recover  from  his 
wife's  estate.  In  McCleUan  v.  FUson,  44  Ohio  St.  184, 
the  common-law  duty  of  the  husband  to  bury  his  wife 
was  recognized,  but  it  was  held  that  the  common-law 
right  and  power  of  the  husband  over  his  wife's  prop- 
erty had  been  almost  entirely  taken  away  by  legisla- 
tion (which  legislation  in  Ohio  was  there  stated,  and  is 
in  many  respects  similar  to  our  statutes  relating  to 
married  women),  and  that  as  the  reason  for  the  rule 
which  placed  upon  the  husband  the  liability  to  pay  his 
deceased  wife's  funeral  expenses  had  largely  disap- 
peared, the  court  was  willing  to  see  the  rule  itself  dis- 
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appear.  In  that  case  the  executor  had  paid  the  funeral 
expenses  and  the  husband  had  taken  no  part  in  em- 
ploying the  undertaker.  The  court  disclaimed  any 
purpose  of  deciding  what  was  not  before  the  court, 
and  stated  that  what  they  did  hold  was  that  the  ex- 
ecutor had  a  right  to  pay  these  funeral  expenses  from 
the  estate  of  the  testatrix,  and  be  allowed  therefor  in 
his  accounts. 

The  following  cases  do  not  harmonize  with  the  fore- 
going: In  Wdesch's  Estate,  166  Pa.  St.  204,  it  was 
held  that  the  liability  of  the  husband  for  his  wife^s 
funeral  expenses,  even  though  she  has  a  separate  es- 
tate, is  too  well  settled  to  admit  of  argument ;  that  the 
husband  is  primarily  liable,  and  the  wife's  estate  is 
liable  only  if  the  husband  is  insolvent,  and  that,  if  any 
balance  remains  for  distribution,  the  funeral  expenses 
which  the  husband  should  have  paid  should  be  de- 
ducted out  of  his  distributive  share.  In  Galloway  v. 
McPherson^s  Estate,  67  Mich.  546,  it  was  held  that 
where  there  was  no  showing  but  that  the  husband  was 
able  to  pay  his  wife 's  funeral  expenses,  it  was  his  duty 
to  do  so,  and  the  wife's  estate  was  not  liable;  and 
Sears  v.  Giddey,  41  Mich.  590,  supports  that  position. 
In  Oould  V.  Moulahan,  53  N.  J.  Eq.  341,  it  was  held 
that  payment  of  the  wife's  funeral  expenses  devolved 
upon  the  husband,  not  by  virtue  of  any  interest  he  has 
in  his  wife's  property,  but  from  the  personal  advan- 
tage to  him  that  his  wife  be  suitably  buried ;  that  while 
there  was  a  primary  obligation  on  the  husband  to  pay 
said  expenses,  there  was  a  secondary  obligation  upon 
her  estate,  and  the  existence  of  the  primary  obligation 
did  not  discharge  the  secondary  obligation,  and  that 
where,  as  in  that  case,  the  husband  was  financially  un- 
able to  pay  said  expenses,  the  wife's  estate  is  liable. 
In  Stonesifer  v.  Shriver,  100  Md.  24,  it  was  held  that 
at  common  law  the  legal  existence  of  the  wife  was 
merged  in  that  of  the  husband,  and  he  became  entitled 
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to  all  her  personal  estate,  and  as  a  consequence  was 
bound  to  supply  her  with  necessaries,  and  to  bury  her 
in  a  suitable  manner;  that  statutes  creating  a  wife^s 
statutory  estate  do  not  absolve  the  husband  from  his 
common-law  obligation  to  provide  suitable  burial  for 
his  wife,  and  that  he  is  not  entitled  to  any  credit  there- 
for in  the  settlement  of  his  administration  of  her  es- 
tate. In  Kenyan  v.  Brightwell,  120  6a.  606,  it  yraa 
held  that  at  common  law  the  husband  was  bound  to 
bury  his  deceased  wife  and  to  defray  her  funeral  ex- 
penses, and  that  this  rule  prevails  generally  in  this 
country  except  in  a  few  States  which  have  prescribed 
a  different  rule  by  statute ;  that  this  duty  to  pay  the 
wife's  funeral  expenses  grows  out  of  the  husband's 
obligation  to  provide  her  with  necessaries  of  life,  and 
out  of  his  authority  to  direct  where  she  shall  be 
buried ;  that  statutes  creating  separate  estates  of  mar- 
ried women,  while  they  deprive  the  husband  of  rights 
at  common  law,  do  not  absolve  him  from  his  duties  at 
common  law;  that  this  common-law  duty  of  the  hus- 
band did  not  depend  solely  on  the  principle  that  mar- 
riage was  a  gift  to  the  husband  of  the  wife's  estate, 
but  that  it  was  an  obligation  on  the  husband  to  whom 
the  wife  brought  no  portion  as  well  as  on  him  who  re- 
ceived a  fortune;  that  it  was  a  consequence  of  the 
merger  of  the-  legal  existence  of  the  wife  in  that  of  the 
husband.  A  statute  of  that  State  required  the  hus- 
band to  support  and  maintain  his  wife,  and  it  was  held 
this  included  the  duty  of  burying  her  upon  her  death. 
In  Smyley  v.  Reese,  53  Ala.  89,  the  husband  was  ad- 
ministrator of  his  deceased  wife's  estate,  and  claimed 
credit  for  the  funeral  expenses  paid  by  him.  Credit 
was  refused.  It  was  held  that  the  statutes  creating 
separate  estates  of  married  women  did  not  absolve 
him  from  the  duties  the  common  law  imposed ;  that  it 
was  his  duty  to  provide  her  with  necessaries,  and  that 
this  duty  was  not  solely  dependent  upon  the  common- 
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law  mle  that  marriage  was  a  gift  to  the  husband  of 
the  wife^s  estate;  that  it  was  a  consequence  of  the 
merger  of  the  legal  existence  of  the  wife  in  that  of  her 
husband;  that  the  wife  was  subject  to  and  dependent 
on  her  husband,  and  that  from  that  subjection  and  de- 
pendence arose  a  duty  to  maintain  her,  and  that  if  she 
had  a  separate  estate  she  was  not  compelled  to  pay  for 
her  necessaries  therefrom,  and  the  husband  is  not 
not  thereby  relieved  from  liability  for  such  neces- 
saries; that  these  necessaries  include  her  reasonable 
fimeral  expenses  which  the  husband  is  bound  to  pay, 
and,  if  he  does  not  provide  them,  the  person  volunteer- 
ing to  pay  them  for  her  can  recover  the  amount  from 
him;  that  the  husband  has  an  indisputable  and  para- 
mount right  to  dispose  of  the  body  of  his  deceased 
wife  by  decent  burial  in  a  suitable  place,  and  has  no 
equity  in  his  wife  *s  estate  for  such  funeral  expenses ; 
that  when  the  husband  paid  the  funeral  expenses  of 
his  wife  he  paid  his  own  debt  only  and  that  he  was 
not  entitled  to  credit  therefor  in  settlement  of  admin- 
istration. In  Bowen  v.  Daugherty,  168  N.  C.  242,  it 
was  held  that  at  common  law  the  husband  is  liable  for 
his  wife's  funeral  expenses,  and  that  generally  the  es- 
tate of  the  wife  is  not  liable,  except  where  such  claim 
is  enforced  on  equitable  principles,  where  the  husband 
is  insolvent.  A  statute  in  North  Carolina  authorized 
the  wife  to  contract  as  if  unmarried,  with  certain  ex- 
ceptions. It  was  held  that  her  funeral  expenses  were 
an  indebtedness  of  the  husband,  and  there  was  no  rea- 
son under  the  statute  why  that  debt  should  be  imputed 
to  the  wife,  although  if  the  husband  was  insolvent,  and 
payment  from  him  could  not  be  enforced,  an  equity 
might  arise  in  favor  of  the  creditor  to  collect  from  the 
wife's  estate;  but  that  except  under  such  conditions 
the  debt  was  that  of  the  husband  and  enforceable 
against  his  estate.  In  that  case  the  wife  did  not  leave 
sufficient  personal  estate  to  pay  her  funeral  expenses 
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and  other  debts,  but  did  leave  sufficient  real  estate  to 
pay  them,  and  the  real  estate  of  the  wife  was  held  not 
liable  unless  the  husband  was  insolvent*  Two  opinions 
were  filed,  but  both  to  the  same  effect.  In  Carpenter 
V.  Hazelrigg,  103  Ky.  538,  it  was  said  that  while  the 
husband  is  bound  in  law  to  pay  the  funeral  expenses  of 
his  wif e,^  yet,  if  he  fails  to  pay,  her  estate  is  liable. 
But  it  was  held  that,  if  the  land  she  had  devised  to 
others  was  sold  to  pay  these  funeral  expenses,  her  hus- 
band could  be  compelled  to  reimburse  those  to  whom 
her  estate  passed.  Brand's  ExW  v.  Brandy  109  Ky. 
721,  was  an  action  by  the  husband  to  reach  one-half 
of  his  deceased  wife's  personal  and  one-third  of  her 
real  estate.  The  executor,  answering,  set  up  that  he 
had  paid  out  of  her  estate  the  expenses  of  her  last  sick- 
ness and  her  funeral  expenses,  and  that  they  should  be 
retained  by  him  out  of  whatever  was  otherwise  pay- 
able to  the  husband.  The  statute  provided  that  a  hus- 
band should  not  be  liable  for  his  wife's  debts  beyond 
the  value  of  the  property  he  received  from  her  by  vir- 
tue of  the  marriage,  but  that  he  should  be  liable  for 
necessaries  furnished  after  marriage.  It  was  held 
that  the  executor  was  entitled  to  retain,  out  of  the 
funds  coming  to  the  husband  from  the  estate,  the 
amount  paid  for  the  necessary  expenses  of  the  wife's 
illness  and  burial  This*was  so  held  notwithstanding 
that  the  will  of  deceased,  a  certified  copy  of  which  has 
been  exhibited  to  us,  appropriated  $1,000  for  her  fu- 
neral expenses  and  a  monument  over  her  grave.  In 
the  case  entitled  In  re  Wermger's  Estate,  100  Cal.  345, 
it  was  held  that  at  common  law  the  husband  was  bound 
to  bury  his  deceased  wife  and  defray  the  necessary 
funeral  expenses,  and  that  this  duty  is  involved  in  his 
obligation  to  maintain  her  while  living,  and  that  he  has 
control  of  the  body  of  his  deceased  wife,  and  must  care 
for  the  same  and  select  a  proper  place  for  interment, 
regardless  of  the  wishes  of  her  relatives.   A  like  prin* 
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ciple  was  applied  in  Mease  v.  Wagner,  1  McCord  (S. 
C.)  247. 

Section  70  of  our  Administration  Act  (J.  &  A. 
ff  119)  provides  that  all  demands  against  the  estate  of 
any  testator  or  intestate  shall  be  divided  into  classes  in 
the  manner  there  prescribed,  and  the  first  class  includes 
funeral  expenses.  It  is  contended  that  by  virtue  of  this 
statute  the  estate  of  the  wife  becomes  liable  and  the 
husband  is  exonerated.  In  McClellan  v.  Filson,  supra 
(Ohio),  the  decision  was  in  part  based  upon  a  statute 
which  provided  the  order  in  which  debts  of  a  deceased 
should  be  paid,  first  among  which  were  the  funeral  ex- 
penses. The  same  is  true  of  the  decision  in  Constan- 
tinides  v.  Walsh,  supra  (Mass).  In  Buxton  v.  Bar- 
rett, 14  R.  I.  40,  where  the  question  was  whether  the 
funeral  expenses  of  the  wife  should  be  charged  against 
her  estate  or  charged  to  the  husband  only,  the  court 
held  they  were  properly  chargeable  against  her  estate, 
under  a  statute  which  provided  that  the  estate  of  every 
deceased  person  should  be  chargeable  with  the  funeral 
expenses  of  such  deceased ;  and  the  court  held  that  this 
included  married  women,  and  that  whether  the  hus- 
band was  also  liable  was  not  material.  In  the  case  en- 
titled In  re  Johnson,  15  R.  I.  438,  there  had  been  a 
judgment  against  a  husband  for  his  deceased  wife's 
funeral  expenses,  but  the  husband  was  insolvent  and 
the  judgment  was  not  satisfied,  and  there  was  an  action 
by  the  administrator  to  sell  the  interest  of  the  wife 
in  certain  real  estate  to  pay  those  funeral  expenses, 
and  it  was  held  that  her  estate  was  liable  for  those 
funeral  expenses  notwithstanding  she  left  a  husband, 
and  that  her  liability  had  not  been  extinguished  by  an 
unpaid  judgment  against  her  husband.  In  Movlton  v. 
Smith,  16  R.  I.  126,  the  husband  paid  the  funeral  ex- 
penses and  the  suit  was  to  reach  the  deceased  wife's 
personal  estate  in  favor  of  the  administrator  of  the 
husband's  estate,  the  husband  having  subsequently 
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died,  to  recover  said  funeral  expenses.  It  was  held 
that  the  funeral  expenses  should  he  paid  out  of  the 
wife's  estate  because  of  the  statute  which  made  the 
estate  of  every  deceased  person  chargeable  with  the 
funeral  expenses  so  far  as  the  estate  was  suflScient 
therefor.  In  Schneider  v.  Breier's  Estate,  129  Wis. 
446,  which  was  a  claim  by  the  husband  against  his 
wife's  estate  for  her  funeral  expenses  paid  by  him, 
the  court  cited  the  statute  which  provided  the  order 
in  which  the  debts  of  deceased  persons  should  be  paid, 
the  first  of  which  was  the  necessary  funeral  expenses, 
and  held  that  thereby  the  Legislature  intended  to  in- 
clude the  estates  of  married  women  who  left  separate 
property,  and  that  nnder  this  statute  the  estate  of  the 
wife  was  primarily  liable  for  these  expenses,  and  that 
the  claim  would  be  enforced  against  the  wife's  estate 
without  regard  to  the  liability  of  the  husband.  On  the 
other  hands,  in  Kenyan  v.  Brightwell,  supra  (6a.), 
where  the  question  was  as  to  the  liability  of  the  hus- 
band to  defray  his  deceased's  funeral  expenses,  the 
statute  provided  the  order  in  which  the  debts  of  a  de- 
cedent should  be  paid,  and  the  second  item  was  fu- 
neral expense,  and  it  was  claimed  that  by  this  statute 
the  common-law  rule  had  been  abrogated,  and  the  es- 
tate of  every  decedent  is  liable  for  funeral  expenses. 
It  was  held  that  this  statute  merely  provided  the  pri- 
ority to  be  observed  in  the  payment  of  debts  of  a  de- 
<»dent,  and  that  unless  expressly  made  so  by  statute 
or  by  the  provisions  of  the  wife's  will,  funeral  ex- 
penses of  a  wife  who  leaves  a  husband  surviving  are 
not  a  debt  of  her  estate.  Another  statute  in  that 
State  bound  the  husband  to  support  and  maintain  his 
wife,  and  it  was  held  that  this  included  the  duty  of 
burying  her  upon  her  death.  In  Bowen  v.  Daugherty, 
supra  (N.  C),  a  statute  provided  the  order  in  which 
claims  should  be  paid  in  the  administration  of  estates, 
and  put  funeral  expenses  in  a  certain  class.  It  was 
held  that  this  was  only  designed  to  recognize  priori- 
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ties  among  the  creditors,  and  to  establish  the  order  of 
payment  between  claimants  who  had  valid  debts 
against  the  estate  and  was  not  intended  to  create  a 
liability  which  did  not  otherwise  exist. 

Similar  questions  have  been  discussed  by  our  Su- 
preme Court.  In  Rea  v.  Durkee,  25  HI.  503,  in  an  ac- 
tion against  a  husband  for  goods  furnished  his  wife 
when  she  was  living  separate  from  him,  it  was  held 
that  the  law  imposed  the  duty  upon  a  husband  of  fur- 
nishing the  wife  with  all  articles  necessary  and  suit- 
able to  his  degree  and  condition  in  life;  or,  as  said  in 
another  place,  all  the  necessaries  suitable  to  his  posi- 
tion in  society  and  his  means.  In  Martin  v.  Robson, 
65  HI.  129,  which  was  after  the  passage  of  the  Mar- 
ried Women's  Acts  of  1861  and  1869,  it  was  held  that 
since  the  husband  no  longer  receives  the  wife's  estate 
he  is  not  liable  for  her  torts.  The  effect  of  those  acts 
is  there  discussed  at  length.  But  it  is  there  said  that 
certain  duties  and  obligations  still  exist,  and  after 
stating  what  obligations  the  wife  still  has  to  her  hus- 
band, it  is  further  said  that  the  husband  is  still  bound 
to  protect  and  maintain  his  wife,  and  that  these  duties 
and  obligations  upon  husband  and  wife  are  not  the 
result  of  the  arrangement  of  their  property  at  com- 
mon law,  but  of  the  contract  of  marriage  and  the  rela- 
tion thereby  created.  It  is  there  said  that  by  the  mar- 
riage she  became  one  of  his  family,  and  he  was  bound 
to  provide  her  a  home  and  necessaries  from  a  priu- 
ciple  of  duty  and  justice,  and  that  the  duties  of  the 
wife  while  cohabiting  with  her  husband  form  the  con- 
sideration of  his  liability  for  these  necessaries.  In 
Douglas  v.  Gausman,  68  111.  170,  in  discussing  the  ef- 
fect of  the  Married  Women's  Acts,  it  is  said  that  that 
law  ha?  greatly  enlarged  the  rights  of  married 
women,  but  has  not,  perhaps  with  a  few  exceptions, 
relieved  the  husbands  from  any  of  their  marital  du- 
ties, and  that  he  is  still  left  to  support  his  wife  so  long 
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as  she  remains  with  him  and  discharges  her  duties. 
In  Bevier  v.  Galloway,  71  HI.  517,  a  suit  by  a  physi- 
cian against  a  husband  for  medical  services  rendered 
to  a  wife  who  had  left  her  husband  without  his  knowl- 
edge or  consent  and  was  living  apart  from  him  with- 
out just  cause,  and  where  for  those  reasons  he  was 
held  not  liable,  it  was  again  stated  that  the  law  re- 
quires the  husband  to  maintain  his  wife  and  furnish 
her  with,  all  necessaries  suitable  to  his  condition  in 
life.  In  Phelps  v.  Phelps,  72  HI.  545,  the  court  speaks 
of  the  right  of  the  wife  to  support  during  marriage. 
In  Hackett  v.  Smelsley,  77  111.  109,  which  was  a 
suit  by  a  wife  against  certain  persons  for  loss  of  her 
means  of  support  by  sale  of  liquor  to  her  husband, 
thereby  causing  his  intoxication,  which  cause  of  action 
arose  after  the  Married  Women's  Acts  referred  to,  it 
was  said:  **From  the  earliest  period  of  the  law  there 
has  been  a  legal  obligation  on  the  husband  to  support 
his  wife.  No  act  of  the  Legislature  of  this  State, 
when  this  alleged  cause  of  action  accrued,  had  ever 
abrogated  such  law.  It  has  never  been  annulled  by 
judicial  construction,  nor  do  we  recognize  in  courts 
the  right  so  to  annul  if  And  again:  **A  wife  is  be- 
ing supported  by  her  husband — is  entitled  to  be  so.*' 
And  again:  ^^This  right  of  support  is  not  limited  to 
the  supplying  of  the  bare  necessaries  of  life,  but  em- 
braces comforts,  what  is  suitable  to  the  wife's  situation 
and  the  husband 's  condition  in  life. ' '  In  Mensinger  v. 
O'Hara,  189  111.  App.  48,  it  is  held  that  a  husband 
may  maintain  an  action  against  an  undertaker  for 
an  intentional  mutilation  of  his  deceased  wife's  re- 
mains, and  that  seems  to  be  based  upon  his  right  to 
the  possession  and  control  of  the  dead  body  for  the 
]iurpose  of  giving  it  burial.  We  understand  that  the 
duty  of  the  husband  to  support  his  wife  and  to  furnish 
her  with  necessaries,  etc.,  includes  in  that  term  the 
duty  to  give  her  remains  suitable  burial  aft^r  her 
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death.  Nor  do  we  understand  that  this  duty  is  set 
aside  by  the  provisions  of  section  4  of  the  Adminis- 
tration Act  (J.  &  A.  Tf  52),  giving  an  executor,  before 
probate  of  will,  authority  to  bury  the  deceased  and 
pay  necessary  funeral  expenses.  Although  the  deci- 
sions above  cited  in  Illinois  do  not  expressly  refer  to 
funeral  expenses,  we  are  of  opinion  that  they  indicate 
that  in  the  view  of  our  Supreme  Court  the  enactment 
of  the  Married  Women's  Acts  does  not  relieve  the  hus- 
band of  the  duty  primarily  cast  upon  him  by  the  com- 
mon law  to  give  his  wife's  remains  suitable  burial, 
and  that  the  views  of  our  courts  are  in  harmony  with 
the  general  line  of  authority  above  cited  from  other 
States.  Section  21  of  the  chapter  entitled  ^*  Wills,''  in 
force  July  1,  1827,  Eevised  Laws  of  Illinois  of  1833, 
begins  as  follows:  **A11  demands  against  the  estate 
of  any  testator  or  intestate  shall  be  divided  into 
classes  in  manner  following,  to-wit :  1st.  All  funeral 
and  other  expenses  attending  the  last  sickness  shall 
compose  the  first  class."  Exactly  the  same  provision 
is  embodied  in  section  115  on  the  subject  of  ** Wills" 
in  the  Eevised  Statutes  of  1845.  The  same  language 
in  substance  is  contained  in  section  70  of  the  Admin- 
istration Act  of  1872,  and  is  continued  in  said  section 
as  it  has  since  been  amended  ( J.  &  A.  ^  119).  It  fol- 
lows that  this  classification  of  claims  against  estates, 
by  which  funeral  expenses  are  provided  to  be  paid  as 
claims  of  the  first  class,  has  been  in  force  in  this 
State  at  least  ever  since  July  1,  1827,  and  was  there- 
fore in  force  long  before  the  Married  Women's  Acts 
were  adopted,  and  has  been  continued  in  force  ever 
since  without  change.  We  are  of  opinion  that  the  pur- 
pose should  not  be  imputed  to  the  Legislature  to  re- 
lieve the  husband  of  his  common-law  liability  to  pay 
the  funeral  expenses  of  his  deceased  wife,  by  reason 
of  this  language,  which  has  been  continued  in  force  in 
this  State  without  change  for  about  ninety  years ;  but 
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on  the  other  hand,  that  these  statutes  relate  only  to 
the  priority  of  claims  as  between  different  creditors 
of  the  estate  of  any  deceased  person,  and  were  not  in- 
tended in  any  way  to  relieve  the  husband  of  the  pri- 
mary liability  which  the  common  law  cast  upon  him. 

The  will  of  Delia  A.  Atwood  and  the  codicil  thereto 
were  in  evidence.  After  certain  special  gifts,  the 
fourth  paragraph  of  the  will  charged  upon  the  residue 
of  her  estate  the  payment  of  her  debts  and  funeral 
expenses  and  costs  of  administration.  It  is  con- 
tended that  by  this  will  the  husband  was  relieved  of 
liability  for  said  funeral  expenses,  regardless  of  thd 
common-law  duty  resting  upon  the  husband  to  pay  the 
same.  In  Willeter  v.  Dobie,  2  Kay  &  Johnson  647,  a 
case  decided  in  the  English  high  court  of  Chancery  in 
1856,  where  there  was  a  similar  provision,  it  was  held 
that  by  her  will  she  had  charged  her  funeral  expenses 
on  the  residue  of  her  separate  estate,  and  that  her 
husband  was  entitled  to  repayment  of  the  funeral  ex- 
penses out  of  that  residue.  In  Kenyon  v.  Brightwell, 
supra  (Ga.),  reference  was  made  to  a  Maryland  case 
holding  that  the  wife  may  by  will  expressly  provide 
for  the  payment  of  her  funeral  expenses  out  of  her 
estate,  and  that  conclusion  was  approved  and  held  not 
applicable  in  a  case  where  there  was  no  such  will.  In 
Babbitt  v.  Morrison,  58  N.  H.  419,  it  was  held  that 
under  the  stfitute  enlarging  the  common-law  rights  of 
a  married  woman,  she  had  power  to  charge  her  sep- 
arate estate  with  the  payment  of  her  husband's  debts. 
It  would  therefore  seem  that  Mrs.  Atwood  had  power 
to  charge  the  payment  of  her  funeral  expenses  upon 
her  separate  estate  by  her  will,  and  she  undertook  to 
so  charge  them.  But  the  executrix  proved  that  the 
husband  executed  a  renunciation  of  this  will,  prepared 
by  his  attorneys,  and  filed  the  same  in  the  County 
Court  in  the  estate  within  four  months  after  his  wife's 
death.    The  court  below  refused  to  admit  the  renun- 
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elation  in  evidence,  but  its  execution  and  filing  were 
proved,  and  it  was  offered  and  is  contained  in  the  bill 
of  exceptions,  and  as  it  was  kept  out  on  the  objection  of 
appellee  we  are  of  opinion  that  if  it  was  competent 
evidence  we  should  treat  it  as  if  it  had  been  admitted. 
It  is  contended  that  Atwood  did  not  in  express  terms 
renounce  this  provision  for  the  payment  of  his  wife's 
funeral  expenses  out  of  her  estate.  This  is  a  misap- 
prehension of  the  language  of  the  renunciation.  It 
sets  out  in  full  the  fourth  provision  of  the  will,  and 
then  proceeds  to  say  that  he  does  not  accept  such  pro- 
vision, and  that  he  hereby  renounces  the  said  provi- 
sion, etc.  The  statute,  section  13  of  chapter  41  of  the 
Revised  Statutes  (J.  &  A.  1[  4249),  entitled  '*Dower,'' 
provides  that  such  i^  renunciation  shall  operate  as  a 
complete  bar  to  any  claim  which  said  surviving  hus- 
band may  afterwards  set  up  to  any  jointure,  devise, 
testamentary  provision  or  dower  thus  renounced.  At- 
wood thereby  renounced  the  testamentary  provision 
by  his  wife  that  her  funeral  expenses  should  be  paid 
out  of  her  estate,  and  he  takes  in  lieu  thereof  what- 
ever the  statutes  give  him.  He  cannot  renounce  the 
will  and  at  the  same  time  take  any  benefit  under  the 
provisions  which  he  has  renounced.  Therefore  this 
case  stands  here  in  the  same  position  as  if  there  had 
been  no  such  testamentary  provision  in  the  will. 

Gustin,  the  undertaker,  charged  this  bill  on  his  day 
book,  where  the  items  are  given,  to  the  husband  under 
date  of  August  24,  1913,  which  was  the  day  of  the  fu- 
neral. On  the  same  day,  on  the  same  book,  he  cred- 
ited the  husband  with  payment  therefor.  On  his 
ledger,  which  did  not  contain  the  items  and  obviously 
must  have  been  made  after  the  entries  in  the  day 
book,  he  charged  tbe  total  amount  to  the  estate  of 
Delia  A,  Atwood  as  of  August  25th,  and  credited  the 
payment  as  having  been  made  on  August  25th  instead 
of  August  24th.   There  was  no  proof  that  this  will  was 
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admitted  to  probate,  or  that  defendant  aflsumed  the 
duties  of  executor,  but  those  matters  seem  to  be  as- 
sumed, and  we  assume  them  to  be  true.  There  was  no 
proof  that  Mrs.  Atwood  left  any  estate,  except  the 
language  of  her  will  purporting  to  dispose  of  prop- 
erty. There  was  no  proof  that  the  husband  was 
insolvent.  The  claim  was  filed  in  the  name  of  Gus- 
tin,  and  he  signed  the  aflSdavit  attached  thereto. 
Atwood  testified  that  he  took  the  assignment  from 
Gustin  at  the  same  time  that  he  paid  the  bill,  and 
that  that  was  a  part  of  his  arrangement  with  Gus- 
tin. This  payment  was  on  August  24  or  25,  1913. 
The  assignment  bears  the  date  of  August  25th,  but 
was  not  filed  in  the  County  Court  until  September  19, 
1914,  more  than  a  year  thereafter.  The  appeal  bond 
by  which  Atwood  removed  the  case  to  the  Circuit 
Court  recited,  among  other  things,  that  Atwood  pro- 
cured this  assignment  from  Gustin  on  September  19, 
1914.  If  this  assignment  had  been  procured  on  Au- 
gust 25,  1913,  it  would  seem  to  be  probable  that  when 
this  claim  was  filed  in  the  Probate  Court  on  Novem- 
ber 10,  1913,  it  would  either  have  been  filed  as  the 
claim  of  Atwood,  or  as  the  claim  of  Ealph  E.  Gustin 
for  the  use  of  Hiram  H.  Atwood,  but  this  was  not 
done.  Nothing  appeared  in  the  record  of  the  County 
Court  before  us  to  show  that  Atwood  was  interested 
in  the  claim  before  it  was  disallowed,  except  the  fact 
that  this  assignment  was  filed  in  the  County  Court 
more  than  a  year  after  the  filing  of  the  claim.  Atwood 
swears  that  he  did  not  order  the  funeral  goods  and 
services  of  the  undertaker,  although  he  testified  that 
to  his  personal  knowledge  each  of  those  items  were 
furnished  by  Gustin  in  the  interment  of  his  wife. 
Mrs.  Mercy  M.  Henry,  the  only  surviving  sister  of 
Mrs.  Atwood,  and  who  was  with  her  for  several  weeks 
before  her  death  and  at  the  time  of  her  death  and  at 
the  funeral,  testified  that  Atwood  did  make  the  ar- 
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rangements  with  the  undertaker  for  the  funeral.  No 
doubt  if  Atwood  had  not  paid  these  funeral  expenses 
Gustin  would  have  had  a  lawful  claim  against  her  es- 
tate therefor,  but  under  the  authorities  we  have  above 
cited,  we  conclude  that  if  the  estate  had  paid  the  claim 
it  could  have  deducted  it  from  the  moneys  going  to 
Atwood  from  his  wife's  estate  on  the  ground  that  it 
was  in  this  State  his  primary  liability. 

We  are  of  opinion  that  we  ought  not  to  reverse  and 
remand  the  case  for  a  new  trial  merely  to  let  in  said 
renunciation,  but  that  the  renunciation  and  proof  of 
its  execution  and  filing  being  in  the  record,  we  should 
treat  it  as  if  it  had  been  admitted.  We  therefore  con- 
clude that  under  the  proofs  in  this  case  the  husband 
could'  not,  by  paying  the  bill  and  taking  an  assignment 
of  the  claim,  put  himself  in  the  position  of  the  under- 
taker, but  that  as  this  was  his  primary  liability,  he 
should  be  treated  as  having  paid  the  same  and  as 
suing  the  estate  therefor  in  his  own  name,  and  we  hold 
that  he  cannot  recover  therefor.  The  judgment  is 
therefore  reversed. 

Reversed  with  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment. 

We  find  that  the  claim  here  sued  for  was  paid  by 
the  husband  of  Mrs.  Atwood,  and  that  thereafter  this 
claim  was  prosecuted  in  the  name  of  the  undertaker 
for  the  use  of  said  husband,  and  that  said  indebted- 
ness was  a  primary  liability  of  the  husband  and  not  of 
the  wife's  estate,  and  that  he  having  paid  the  same 
cannot  recover  therefor  against  the  wife's  estate  un- 
der the  proofs  in  this  case. 
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Annie  Prettyman^  Administratrix,  Appellant,  t.  Sfl* 

ton  S.  Marey  et  ah.  Appellees. 

Oen.  No.  6,868. 

1.  Stipulations,  fi  23^ — fohat  U  effect  of  MpiOatUmMoa  to  foreign 
law.  Where  it  was  stipulated  by  the  parties  that  the  construction 
of  the  will  in  question  was  to  be  controlled  by  the  laws  of  a  foreign 
State  and  that  the  published  reports  and  the  statutes  of  such  State 
were  to  be  considered  in  the  decision  as  if  they  had  been  introduced 
in  evidence,  held  that  the  court  could  not  concede  that  parties  to 
a  suit  in  the  State  could  cast  upon  any  court  the  duty  of  searching' 
at  its  peril  through  the  various  statutes  and  decisions  of  another 
State  to  ascertain  what  the  law  is  in  such  foreign  State. 

2.  Wnxs,  I  264* — what  worde  **die  without  lawful  Usue^  ob  ap- 
plied to  remaindermen  construed  a$  meaning.  Where,  under  the 
terms  of  a  will  which  was  stipulated  to  be  controlled  by  the  laws 
of  New  Jersey,  the  widow  of  the  testator  was  given  the  use  of  the 
real  estate  so  long  as  she  remained  a  widow,  or  the  proceeds  thereof 
in  case  of  sale,  and  if  she  married  or  died  certain  payments  were 
to  be  made  to  persons  named,  and  the  residue  was  to  be  divided 
equally  between  a  son  and  a  daughter,  and  if  either  or  both  should 
die  without  lawful  issue  the  portion  which  would  have  gone  to 
the  decedent  should  go  to  the  surviving  brother  or  sister,  and 
the  widow  died,  and  said  son  died  after  the  mother,  and  without 
issue,  though  he  had  issue  who  died  before  the  testator's  death, 
and  the  main  question  was  whether  the  words  "die  without  lawful 
issue,  though  he  had  had  issue  who  died  before  the  testator's  death, 
without  such  issue  before  the  death  or  remarriage  of  the  widow, 
that  is  before  the  period  of  distribution,  held  that  under  the  law 
of  such  foreign  State  such  provision  meant  that  if  either  of  the 
residuary  beneficiaries  died  without  lawful  issue  before  the  death 
or  remarriage  of  the  widow,  the  portion  of  the  decedent  should  go 
to  the  surviving  brother  or  sister,  but  that  if  they  each  survived 
the  death  or  remarriage  of  the  widow,  they  took  the  estate  abso- 
lutely, one-half  to  each. 

3.  WiLUB,  I  227* — when  expressed  intent  of  testator  governs  in 
construction  of  will.  Wliere,  in  the  construction  of  a  will,  it  was 
contended  that  tl^e  fact  that  certain  children  had  been  blind  from 
birth  should  have  a  bearing  in  construing  the  will  to  determine  that 
no  one  but  those  two  should  have  the  property  while  either  lived. 
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held  to  interpret  the  will  in  such  manner  would  be  to  make  a  will 
for  the  testator  which  he  himself  did  not  see  fit  to  make,  and  that 
the  will  must  be  construed  according  to  the  intent  expressed  and 
not  from  an  intent  which  the  testator  might  have  had  in  mind 
but  did  not  express. 

4.  Wills,  |  441* — when  legatees  do  not  consent  that  sum  paid 
to  life  tenant  out  of  proceeds  of  sale  of  real  estate  he  deducted 
from  legacies.  Where  a  will  provided  for  .the  payment  of  certain 
legacies  upon  the  death  of  the  widow,  the  life  tenant,  or  upon  her 
remarriage,  and  further  provided  that  the  wife  should  have  the 
Interest  on  the  proceeds  of  the  property  during  her  life  in  the  event 
of  sale  of  the  real  estate,  as  long  as  she  remained  a  widow,  and 
then  contained  a  residuary  disposition,  and  it  was  contended  that 
liecause  the  legatees  had  agreed  to  the  payment  of  a  certain  sum  out 
of  the  proceeds  of  the  sale  of  real  estate  to  the  widow,  they  had 
lost  their  right  to  be  paid  out  of  the  balance,  held  that  by  con- 
senting to  such  payment  such  legatees  could  not  be  considered  as 
having  permitted  that  amount  to  be  paid  ftom  their  legacies. 

Appeal  from  the  Circuit  Oourt  of  Peoria  county;  the  Hon.  John 
3£  NiKHAUS,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  and  remanded  with  directions.  Opinion  filed 
April  19,  1917. 

Miles  &  Fulleb,  for  appellant;  A.  D.  Habeington, 
of  counsel. 

BiCHARD  H.  Badley,  foF  appeUees. 

Mb,  Justice  Dibell  delivered  the  opinion  of  the 
court. 

On  May  2,  1913,  Mary  Virginia  Marcy,  of  Philadel- 
phia, filed  in  the  Circuit  Court  of  Peoria  county  a  bill 
in  equity  in  her  own  right  and  as  executrix  of  the  last 
will  of  Walter  E.  Marcy,  her  deceased  husband, 
against  Milton  S.  Marcy,  of  Peoria,  wherein  she 
claimed  that  by  virtue  of  the  death  and  will  of  her 
deceased  husband,  and  by  a  true  construction  of  the 
wiU  of  B.  Sumner  Marcy,  the  father  of  her  husband, 
she  was  entitled  to  a  certain  sum  of  $2,300  arising 

•8m  IHIhoIb  NotM  Dtffest,  YoU.  XI  to  XY.  »ad  CanmUiUve  Quarterly,  uune 
fespis  mad  ■•ctlon  siimbcr. 
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from  the  estate  of  B.  Sumner  Marcy,  and  in  the  hands 
of  said  Milton  S.  Marcy  as  a  trustee,  and  she  sought 
an  account  from  said  trustee,  and  that  securities  for 
said  sum  be  turned  over  to  her  if  safe,  and,  if  not, 
that  the  sum  represented  thereby  be  paid  to  her  in 
money.  Milton  S.  Marcy  answered  the  bill  denying 
that  she  had  any  title  or  interest  in  said  fund.  The 
cause  was  referred  to  a  master  to  take  and  report  the 
proofs  and  his  conclusions.  He  reported  the  proofs 
and  reported  substantially  in  favor  of  complainant, 
except  as  to  four  legacies  of  $100  each.  Complainant 
filed  exceptions  in  that  matter,  and  defendant  filed  ex- 
ceptions as  to  all  the  other  matters  in  the  report.  The 
court  overruled -complainant's  exceptions  and  sus- 
tained defendant's  exceptions,  and  dismissed  the  bill 
for  want  of  equity.  Complainant  removed  the  case  to 
this  court  by  appeal.  We  held  that  certain  parties 
shown  to  be  living  were  necessary  parties  to  the  de- 
termination of  the  controversy,  and  we  therefore  de- 
clined to  pass  upon  the  construction  of  the  will  in- 
volved, and  remandSd  the  cause  with  directions  to 
complainant  to  bring  in  the  additional  parties  or  .that 
her  bill  be  dismissed  for  want  of  necessary  parties. 
[Marcy  v.  Marcy,  200  HI.  App.  273.]  The  cause  was 
reinstated  in  the  court  below.  By  this  time  Mary  Vir- 
ginia Marcy  was  dead,  and  Annie  Prettyman  was  ad- 
ministratrix de  bonis  non  with  the  will  annexed  of  the 
estate  of  Walter  E.  Marcy,  deceased,  and  the  bill  was 
amended,  and  she  was  substituted  as  complainant,  and 
she  brought  in  the  other  necessary  parties,  and  they 
appeared  and  answered,  denying  her  rights,  and  the 
cause  was  again  referred  to  the  master.  It  was  there 
stipulated  that  it  should  be  heard  and  decided  upon 
the  evidence  already  in  the  record.  The  master  made 
the  same  findings  in  favor  of  the  complainant  as  be- 
fore. Like  objections  were  filed  and  disposed  of  in  the 
same  manner,  and  the  biU  was  again  dismissed  for 
want  of  equity,  and  the  complainant  appeals. 
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The  portions  of  the  will  of  B.  Sumner  Maxcy  ma- 
terial to  this  controversy  are  as  follows : 

"Item:  I  give  and  bequeath  to  my  wife  Mary  S. 
Marcy,  the  use  and  occupation  of  all  my  real  estate,  so 
long  as  she  remains  my  widow,  and  if  my  executors  at 
any  time  during  the  widowhood  of  my  said  wife,  Mary 
S.  Marcy,  should  think  best  to  sell  my  real  estate,  I 
hereby  authorize  them  to  do  so  and  the  said  executors 
to  make  good  and  sufficient  deed  of  conveyance  for  the 
same  to  the  purchaser  or  purchasers  thereof,  the 
amount  that  the  house  and  lot  I  bought  of  Charles 
Shaw,  situate  in  Cape  May  City,  and  the  house  and 
lot  that  is  situate  on  the  turnpike  road  to  the  steam- 
boat landing,  less  the  expenses  of  the  selling  of  same, 
to  be  put  out  at  interest,  my  wife,  Mary  S.  Marcy,  to 
have  the  interest  on  same  as  long  as  she  remains  my 
widow.  But  if  my  widow  should  marry,  or  at  her 
death,  then  if  my  real  estate  shall  not  be  sold,  then  in 
that  case  I  order  all  my  real  estate  to  be  sold  by  my 
surviving  executor,  or  executors,  at  private  or  public 
isale  as  he  or  they  shall  think  best,  as  the  proceeds  to 

go  as  hereinafter  bequeathed. 

•    •••••• 

"Item:  I  give  and  bequeath  to  my  son,  Milton  S. 
Marcy,  One  Hundred  Dollars,  to  him,  his  heirs  and 
assigns  forever. 

**Item:  I  give  and  bequeath  to  my  daughter  Hetty 
0.  Miller,  One  Himdred  Dollars,  to  her,  her  heirs  and 
assigns  forever. 

''Item:  I  give  and  bequeath  to  my  grandson  Sum- 
ner M.  Miller,  One  Hundred  Dollars,  and  to  my  grand- 
daughter Anna  Miller,  One  Hundred  Dollars,  to  them, 
their  heirs  and  assigns  forever,  to  be  paid  to  them  by 
my  executors  when  they  shall  attain  the  age  of  eight- 
een years. 

**Item:  I  give  and, bequeath  the  residue  and  re- 
mainder of  my  estate  to  be  equally  divided  share  and 

Vol.  GOV  li 
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share  alike  between  my  son  Walter  E.  Marcy  and  my 
daughter  Lucy  E.  Marcy,  and  if  either  of  the  said 
Walter  E.  Marcy  or  Lucy  Ei.  Marcy,  or  both  should 
die  without  lawful  issue,  then  I  will  and  bequeath  his 
or  her  share  to  be  equally  divided  between  his,  her  or 
their  surviving  brother  and  sister/^ 

R.  Sumner  Marcy  lived  and  died  in  New  Jersey. 
The  real  estate  referred  to  in  the  will  is  in  New  Jer- 
sey. The  will  was  probated  in  New  Jersey.  It  was 
stipulated  in  this  cause  that  the  construction  of  this 
will  is  to  be  controlled  by  the  laws  of  New  Jersey,  and 
that  the  published  reports  and  the  statutes  of  New 
Jersey  are  to  be  considered  in  the  decision  of  this  ease 
as  if  they  had  been  introduced  in  evidence.  We  do  not 
concede  that  parties  to  a  suit  in  this  State  can  cast 
upon  any  court  herein  the  duty  of  searching  at  its 
peril  through  the  various  statutes  of  another  State 
and  through  its  decisions  to  ascertain  what  the  law  is 
in  that  State.  Here  the  evidence  upon  which  this  case 
is  to  be  decided  is  not  in  the  certijBcate  of  evidence,  but 
we  are  expected  to  find  it,  with  the  aid  of  counsel  in 
their  briefs.  But  we  have  concluded  to  waive  this  mat- 
ter and  decide  the  case  upon  such  decisions  of  the 
courts  of  New  Jersey  as  seem  to  us  controlling. 
Mary  S.  Marcy  survived  her  husband,  and  after  a  time 
the  real  estate  referred  to  in  the  foregoing  clauses  of 
the  will  was  sold  for  $3,639.47.  By  agreement  t)f  the 
adult  legatees  and  devisees,  $639.47  thereof  was  paid 
to  the  widow,  $3,000  thereof  was  placed  in  the  hands 
of  Milton  S.  Marcy,  of  Peoria,  and  by  him  invested, 
and  he  collected  interest  thereon  and  paid  it  to  the 
widow,  Mary  S.  Marcy,  until  her  death,  and  thereafter 
paid  said  interest  equally  to  Walter  E.  Marcy  and 
Lucy  E.  Marcy,  above  named,  until  by  a  transaction 
between  Walter  E.  Marcy  and  Lucy  E.  Marcy,  the 
sister,  Walter  conveyed  to  Lucy  certain  real  estate, 
and  Lucy,  in  payment  thereof,  assigned  to  Walter 
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$800  of  her  interest  in  said  fund,  and  thereafter  Mil- 
ton paid  Walter  the  income  from  $2,300  and  paid  Lucy 
the  income  from  $700  until  Walter  died.  Walter  had 
had  a  child  long  before  his  father's  death,  and  before 
this  will  was  made,  but  that  child  had  died  in  Walter's 
father's  lifetime,  and  Walter  left  no  issue  surviving. 
The  main  question  is  whether  the  words  **die  without 
lawful  issue"  in  the  last  part  of  the  will  above  named 
mean  die  without  lawful  issue  at  any  time,  or  die  with- 
out lawful  issue  before  the  death  of  his  mother  and 
the  period  of  distribution.  , 

The  first  New  Jersey  case  to  which  our  attention  is 
called  is  Pennington  v.  Van  Houten's  Ex'rs,  decided 
by  the  chancellor  in  8  N.  J.  Eq.  272,  and  by  the  court 
of  errors  in  8  N.  J.  Eq.  745.  In  a  later  New  Jersey 
case  [Patterson  v.  Madden,  54  N.  J.  Ed.  714]  the  two 
rules  laid  down  in  the  Van  Houten  case  are  thus 
stated  by  that  court : 

**By  the  decision  in  Pennington  v.  Van  Houten,  as  I 
understand.it,  two  rules  are  established  in  the  con- 
struction of  wills  containing  limitation  over  by  way 
of  executory  devise  after  the  death  of  the  original  de- 
visee without  issue,  viz. : 

*  *  First,  if  land  be  devised  to  A.  in  fee  and  a  subse- 
quent dause  in  the  will  limits  such  land  over  to  desig- 
nated persons  in  case  A.  dies  without  issue,  and  A. 
so  dies,  and  the  specified  devisees  are  in  esse  at  his 
death,  and  there  is  no  further  event  expressed  in  the 
will  to  which  the  limitation  over  can  fairly  be  referred, 
then  A.  takes  a  vested  fee  which  becomes  divested  at 
his  death  and  vests  in  those  to  whom  the  estate  is 
limited  over. 

'^  Second,  where  there  is  an  event  indicated  in  the 
will  other  than  the  death  of  the  devisee  to  which  the 
limitation  over  is  referrable  (for  instance  the  distri- 
bution of  the  testator's  estate,  or  the  postponement  of 
the  enjoyment  of  the  property  devised  until  the  dev- 
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isee  reaches  the  age  of  twenty-one  or  until  the  ex- 
haustion of  a  prior  life  estate) ,  such  limitation  over 
will  be  considered  to  refer  to  the  happening  of  such 
event,  or  to  the  death  of  the  devisee,  according  as  the 
court  may  determine  from  the  context  of  the  will  and 
the  other  provisions  thereof  that  the  limitation  clause 
is  set  in  opposition  to  the  event  specified,  or  is  con- 
nected with  the  devise  itself.  *' 

The  will  of  Abraham  Van  Houten,  Sr.,  gave  his  wife 
certain  property  until  his  son,  Abraham  Van  Houten, 
Jr.,  should  arrive  at  the  age  of  twenty-one  years,  and 
then  gave  his  son  the  residue  of  his  estate,  with  direc- 
tions to  the  executors  to  manage  the  estate  and  sup- 
port said  son  until  he  arrived  at  twenty-one  years  of 
age.  It  contained  this  clause:  '^But  if  my  said  son, 
Abraham  Van  Houten,  should  die  having  no  children, 
then  my  will  is  and  I  do  dispose  of  my  property  in  the 
following  manner:"  following  which  was  an  entirely 
different  disposition  of  the  property.  The  son  Abra- 
ham became  twenty-one  years  of  age  and  afterwards 
died  without  having  had  a  child.  It  was  held  that  the 
true  construction  of  this  will  was  that  the  devise  over 
was  upon  the  condition  of  the  son's  dying  under 
twenty-one  and  without  issue,  and  that  when  he  ar- 
rived at  the  age  of  twenty-one  he  took  the  title  re- 
lieved of  the  provision  over.  In  Williamson  v.  Cham- 
berlain, 10  N.  J.  Eq.  373;  Baldwin  v.  Taylor,  37  N.  J. 
Eq.  78;  Denise's  ExWs  v.  Denise,  37  N.  J.  Eq.  163; 
Barren  v.  Barrell,  38  N.  J.  Eq.  60;  Bishop  v.  McClel' 
Umd's  Ex'rs,  4A  N.  J.  Eq.  450;  NeUson  v.  Bishop,  45 
N.  J.  Eq.  473;  Dawson  v.  Schaefer,  52  N.  J.  Eq.  341; 
Patterson  v.  Madden,  54  N.  J.  Eq.  714;  Howell  v.  Clif- 
ford, 64  N.  J.  Eq.  180 ;  and  Security  Trust  Co.  v.  Lav- 
ett,  78  N.  J.  Eq.  445,  this  rule  is  restated  and  applied 
in  many  ways  to  wills  in  substance  and  spirit  Uke  the 
one  now  before  us.  In  all  these  cases  it  was  held  that 
if  the  devisee  or  legatee  survives  the  time  of  distribu- 
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tion  he  takes  the  estate  absolutely,  and  the  gift  over 
will  take  effect  only  in  the  event  of  the  death  of  the 
first  devisee  or  legatee  before  the  period  of  distribu- 
tion. The  rule  there  is  thus  stated  in  40  Cya  1505: 
"But  where  the  disposition  of  the  property  which  is 
devised  over  is  preceded  by  a  prior  estate  for  life  or 
years,  then  the  general  rule  is  that  the  death  without 
issue  refers  to  a  death  occurring  during  the  period  of 
the  intervening  estate,  such  as  before  the  death  of  the 
life  tenant,  unless  there  are  words  in  the  will  which 
show  that  the  testator  intended  to  refer  to  a  death 
occurring  before  his  decease,  or  at  a  later  date  than 
the  termination  of  the  particular  estate. ' '  These  prin- 
ciples have  been  sustained  in  our  own  Supreme  Court 
in  Lachenmyer  v.  Gehlbach,  266  111.  11,  and  the  case  of 
Howell  V.  Gifford,  supra,  is  there  followed.  It  will  be 
observed  that  these  authorities  follow  the  second  of 
the  propositions  laid  down  in  Pennington  v.  Van 
Houten's  ExWs,  supra,  and  if  they  state  the  rule  prop- 
erly applicable  to  this  case,  then  the  complainant  is 
entitled  to  a  decree.  Appellees  contend  that  the  case 
comes  within  the  first  of  the  propositions  in  the  Va/n 
Houten  case,  and  rely  upon  Bowels  Ex'rs  v.  White,  16 
N.  J.  Eq.  411;  Ackerman's  AdmWs  v.  Vreeland's 
Ex'rs,  14  N.  J.  Eq.  23 ;  Groves  v.  Cox,  40  N.  J.  Law 
40;  Wurts'  Ex'rs  v.  Page,  19  N.  J.  Eq.  365;  Drum- 
mond^s  ExW  v.  Drummond,  26  N.  J.  I^q.  234;  McDow- 
ell V.  Stiger,  58  N.  J.  Eq.  125. 

We  have  reached  the  conclusion  that  the  second  rule 
laid  down  in  Penni/ngton  v.  Van  Houten's  Ex'rs,  is  the 
one  that  controls  the  construction  of  the  will  in  this 
case.  Mary  S.  Marcy,  the  widow  of  R.  Sumner 
Marcy,  was  given  the  use  of  the  real  estate  so  long  as 
she  remained  his  widow,  or  if  the  executors  thought 
best  to  sell  the  real  estate  they  could  do  so  and  put  the 
proceeds  out  at  interest,  and  pay  the  interest  to  his 
wife  so  long  as  she  remained  his  widow.    If  the  real 
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estate  was  not  sold  but  the  widow  married  or  died, 
then  the  executors  were  to  sell  the  real  estate  and  the 
proceeds  were  to  go  as  thereinafter  provided,  namely, 
$100  each  to  two  sons  and  $100  each  to  twor  grand- 
children, and  the  rest  of  the  estate  to  be  divided  equal- 
ly between  his  son  Walter  and  his  daughter  Lucy,  and 
if  either  or  both  should  die  without  lawful  issue,  then 
to  his,  her  or  their  surviving  brother  and  sister.  If 
that  provision  meant  that  if  they  should  die  at  any 
time  without  lawful  issue  then  it  was  to  go  to  the  sur- 
viving brother  and  sister  that  would  mean  that  they 
each  only  took  a  life  estate  under  this  will,  and  the 
language  is  not  suitable  for  the  establishment  of  a  life 
estate,  and  a  life  estate  could  have  been  much  more 
easily  created,  and  in  such  case  the  remainder  of  his 
estate  would  not  be  equally  divided  share  and  share 
alike  between  Walter  and  Lucy,  as  the  will  says.  We 
think,  therefore,  in  harmony  with  the  cases  cited  un- 
der the  second  rule  in  the  Van  HoiUen  case,  that  this 
provision  means  if  Walter  or  Lucy  die  without  lawful 
issue  before  the  death  or  remarriage  of  the  widow — 
that  is,  before  the  period  of  distribution  arrived — 
then  it  should  go  over  to  their  surviving  brother  and 
sister ;  but  that  if  they  each  survived  the  death  or  re- 
marriage of  Mary  S.  Marcy,  then  they  took  the  estate 
absolutely,  one-half  to  Walter  and  one-half  to  Lucy. 
Walter  and  Lucy  were  blind  from  birth,  and  it  seems 
to  be  supposed  that  on  that  account  this  will  should 
have  a  different  construction,  in  order  to  protect  Ijucy 
after  her  brother's  death.  No  doubt  the  testator 
might  have  made  a  different  will,  and  he  might  have 
provided  that  no  one  but  those  two  should  have  this 
property  while  either  of  the  blind  children  were  alive. 
But  to  interpret  that  into  this  will  is  to  make  a  will  for 
the  testator  which  he  did  not  see  fit  to  make  for  him- 
self. The  will  is  to  be  construed  according  to  the 
intent  which  the  testator  expressed  therein  and  not 
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from  an  intent  which  he  may  have  had  in  his  mind 
but  did  not  express.  Nice  v.  Nice,  275  111.  397, 
page  400. 

The  words  in  the  last  paragraph  above  quoted :  *  *  I 
give  and  bequeath  the  residue  and  remainder  of  my 
estate"  means  that  the  four  preceding  legacies  of  $100 
each  are  charged  upon  the  entire  estate,  and  are  to  be 
paid  before  Walter  and  Lucy  receive  their  shares.  It 
is  said  that  the  legatees  agreed  that  the  widow  might 
have  said  sum  of  $639.57,  and  therefore  they  lost  their 
right  to  have  their  legacies  paid  out  of  the  $3,000. 
This  cannot  be  wholly  true  if,  as  we  understand  it,  the 
two  grandchildren  were  not  yet  of  age.  They  did  not 
join  in  the  deed.  But  we  are  of  opinion  that  in  any 
event  these  legacies  were  to  be  paid  before  the  residue 
passed  to  Walter  and  Lucy,  and  that  by  consenting 
that  Mary  S.  Marcy  should  be  paid  the  sum  just  men- 
tioned, they  cannot  be  considered  to  have  permitted 
that  to  be  paid  from  their  legacies. 

The  decree  will  therefore  be  reversed  and  the  cause 
remanded  with  directions  to  reduce  the  estate  to 
money  and  pay  the  costs  of  this  case  in  the  Circuit 
Court  and  any  proper  charges  and  expenses  of  the 
trustee  therefrom,  and  to  pay  said  legatees  each  $100, 
with  interest  from  the  date  of  the  death  of  Marv  S. 
Marcy,  and  from  the  residue  pay  complainant  $800 
more  than  one-half,  and  Lucy  E.  Marcy,  who  now  by 
marriage  has  become  Lucy  E.  Marcy  Feltus,  $800  less 
than  one-half,  and  divide  in  the  same  proportion  what- 
ever income  may  have  been  accumulated  during  the 
pendency  of  this  litigation. 

Reversed  and  remanded  with  directions. 

Mb.  Pbesiding  Justice  Niehaus  took  no  part 
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G.  F.  Irwin^  Appellee^  y.  J.  M.  Manley  et  al.,  Appellants. 
Gen.  No.  6^408.    (Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  Elgin;  the  Hon.  Frank  E.  SHonif, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1916. 
Affirmed.    Opinion  filed  April  19,  1917. 

Statement  of  the  Case. 

Bill  by  G.  F.  Irwin,  complainant,  against  J.  M.  Man- 
ley,  R.  H.  Kramer  and  others,  defendants,  to 'obtain 
a  decree  that  a  certain  city  lot  was  not  subject  to  the 
lien  of  a  judgment  obtained  by  Manley  and  Kramer 
for  attorneys*  fees  against  one  James  Sullivan,  from 
the  wife  of  whom,  upon  a  decree  of  divorce  awarding 
her  such  lot  as  her  property,  complainant  purchased 
such  lot  under  contract,  and  cross-bill  by  defendants 
seeking  aflSrmative  relief. 

From  a  decree  for  complainant  defend^ts  appealed 
to  the  Supreme  Court,  which,  in  Irwin  v.  Manley,  276 
HI.  353,  transferred  the  case  to  the  Appellate  Court. 

J.  M.  Manley  and  B.  H.  E^rameb,  for  appellants. 

Chables  B.  TTazlehubst  and  Geobge  D.  Cabbaby,  for 
appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

Appeal  and  ebbor,  f  1748* — when  judgment  affirmed  for  lacfe  of 
evidence.  In  a  suit  in  equity  by  which  com(>lainant  sought  to  ob- 
tain a  decree  that  certain  premises  were  not  subject  to  the  lien 
of  a  judgment  obtained  by  the  defendants,  where,  under  a  prior 

•8«e  nilnoli  Note*  Divest,  Vols.  XI  to  XV.  and  CnmnUittTe  Qvartcrij,  ■•■• 
tople  and  tectlon  nnmbar. 
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Supreme  Court  decision,  the  only  question  left  for  the  Appellate 
Court  to  pass  upon  was  whether  the  defendants  had  an  interest  in 
the  premises  by  virtue  of  an  alleged  agreement  between  themselves 
and  the  complainant,  held  that  this  was  an  affirmative  defense  upon 
which  the  defendants  had  the  burden  of  proof,  and  as  no  proof  of 
any  such  agreement  was  offered  and  there  was  none  in  the  record, 
the  decree  must  be  affirmed. 


Albert  G.  Taylor^  Appellee^  y.  Burt  Craig,  Appellant. 
Gen.  No.  6,311.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon.  Embbt 
C.  Graves,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Reversed  and  remanded.    Opinion  filed  May  9,  1917. 

Statement  of  the  Case. 

Action  in  assumpsit  by  Albert  C.  Taylor,  plaintiff, 
against  Burt  Craig,  defendant,  to  recover  a  balance 
alleged  to  be  due  for  an  automobile  sold  by  plaintiff 
to  defendant.  From  a  judgment  for  plaintiff  for 
$1,495,  defendant  appeals. 

Chables  W.  Espey  and  James  H.  Andbbws,  for  ap- 
pellant. 

Chables  E.  Stubtz  and  William  0.  Ewaist,  fdr  ap- 
pellee. 

Mb.  Pbesiding  Justice  Niehaus  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Sales,  fi  326* — when  evidence  properly  excluded  as  not  com- 
ing toithin  matters  specified  in  notice  of  special  defense  to  action 

«8e«  lUlBoto  Notes  Divest.  Vols.  XI  to  XY,  aud  Cumulative  Quarterly^  same 
topic  and  section  nomber. 
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for  purchase  price.  In  an  action  to  recover  the  price  of  an  anto- 
mobile,  where  the  defendant  pleaded  the  general  issue  and  gave 
notice  of  special  matter  of  defense,  setting  up  that  plaintiff  had 
agreed  to  and  did  recover  as  payment  for  the  automobile  a  one- 
half  interest  in  certain  notes  and  a  certain  automobile,  and  at  the 
trial  evidence  that  there  had  been  an  express  warranty  and  a  breach 
thereof  was  excluded,  held  that  suclu  ruling  was  proper  as  the  evi- 
dence offered  did  not  come  within  the  matters  specified  as  a  de- 
fense. 

2.  Pleading,  |  161* — v>h4ii  is  effect  of  giving  notice  of  special  de- 
fenses. Where  notice  of  special  defenses  is  given,  verified  by  an 
affidavit  of  merits,  the  defendant  is  limited,  in  presenting  his  de- 
fense, to  the  matters  set  up  in  the  notice  and  affidavit  of  merits. 

3.  Saixs,  I  330* — when  instruction  is  erroneous  as  not  based 
upon  evidence.  Where,  in  an  action  for  the  purchase  price  of  an 
automobile,  an  instruction  was  given  to  the  effect  that  interest 
might  be  allowed  on  the  purchase  price,  less  a  certain  item  of  credit, 
from  the  time  the  purchase  price  was  unreasonably  and  vezatiously 
withheld  to  the  time  of  the  trial,  held  that  such  instruction  was 
erroneous  as  there  was  no  evidence  upon  which  a  finding  of  such 
delay  could  be  based. 

4.  Interest,  |  23* — when  not  allowed.  Mere  delay  in  the  pay- 
ment of  an  account,  caused  by  the  making  of  a  defense  which  the 
defendant  claims  to  have,  does  not  authorize  the  allowance  of  in- 
terest 

6.  Appeal  akd  ebbob,  |  1659* — when  error  in  allowing  interest 
cured.  Where  interest  is  erroneously  allowed  and  the  amount  so 
allowed  can  be  definitely  determined,  the  error  can  be  cured  by  a 
remittitur. 

6.  Appeal  and  ebbob,  |  1802* — when  case  reversed  and  remanded. 
Where  interest  is  erroneously  allowed  and  the  amount  thereof  is 
unascertainable,  the  case  should  be  reversed  and  remanded. 

•See  nilnols  Notes  DIceet,  VoU.  XI  to  XY,  »ad  CmaiiUitlve  Qnaiteilx,  Mme 
to^  and  aection  number. 
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Ringdahl  v.  Johnson,  205  111.  App.  235. 


Martin  Bingdahl,  Defendant  In  Error^  y.  William  0. 
Johnson^  Beeeiyer^  Plaintiff  in  Error. 

Oen.  No.  6^326.    (Not  to  be  reported  In  fnlL) 

Error  to  the  Circuit  Court  of  Lake  county;  the  Hon.  Claikk  C. 
Bdwabdb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  May  9,  19X7. 

Statement  of  the  Case. 

Action  by  Martin  Eingdahl,  plaintiff,  against  W.  0. 
Johnson,  receiver  of  the  Chicago  &  Milwaukee  Elec- 
tric Railroad  Company,  a  corporation,  defendant,  to 
recover  damages  for  personal  injuries  resulting  from 
being  struck  by  defendant's  street  car.  From  a  judg- 
ment for  plaintiff  for  five  hundred  dollars,  defendant 
brings  error. 

BuUi  &  Johnson  and  Chakles  H.  King,  for  plaintiff 
in  error. 

BowEN  W.  SoHUMAOHBB,  for  defendant  in  error. 

Mb.  PnEsmiNo  Justiob  Nibhatjs  delivered  the  opin- 
ion of  the  court 

Abstraet  of  the  Deeision. 

1.  Street  bailboads,  |  135* — when  question  whether  failure  to 
look  for  approaching  street  car  is  contributory  negligence  is  for 
jury.  Failure  to  look  for  the  approach  of  a  street  car  at  a  crossing 
la  not  to  be  considered  negligence  as  a  matter  of  law  and  does 
not  necessarily  bar  a  recovery,  and  the  question  whether  the  plain- 
tiff is  guilty  of  contrlt>utory  negligence  is  one  for  the  Jury. 

2.  Stbeet  railroads,  |  94* — when  traveler  has  right  to  assume 
that  speed  ordinance  iDill  he  obeyed.  Where  an  ordinance  requires 
a  street  car  approaching  a  street  crossing  to  be  under  the  complete 

•See  nilnoln  Note*  Dlirrst,  VoU.  XI  to  XV,  and  CumiilatlTe  Qoarterlj,  utme 
topic  and  leetloii  number. 
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control  of  the  motorman  as  to  speed,  a  trayeler  at  the  croeBlng  has 
the  right  to  assume  that  the  ordinance  would  be  obeyed. 

3.  Stbeet  bailboads,  |  135* — when  question  whether  pedestrian 
crossing  track  is  guilty  of  contributory  negligence  is  for  jury.  In 
an  action  for  personal  injuries  sustained  while  the  plaintiff  was 
about  to  cross  a  street  car  track  in  the  business  district  of  a  town 
where  the  tracks  of  a  steam  railroad  company  were  located  about 
one  hundred  feet  away,  and  where  Just  before  the  plaintiff  was 
struck  by  the  car  in  question,  which  was  going  at  the  rate  of  twelve 
to  fifteen  miles  an  hour,  his  attention  was  suddenly  directed  to  a 
bell  ringing  on  the  gate  tower  of  the  railroad,  and  he  for  an  in- 
stant looked  in  that  direction  and  did  not  see  the  street  car,  and 
where  there  was  an  ordinance  requiring  the  street  car  to  be  under 
complete  control  of  the  motorman  as  it  approached  street  crossings* 
held  that  the  question  as  to  whether  the  plaintiff  was  guilty  of 
contributory  negligence  was  one  for  the  Jury»  and  that  the  Judgment 
for  plaintiff  should  be  afllrmed. 


Eleanor  Ceser^  Defendant  In  Error,  t.  Herman  Kore- 

house,  Plaintiff  in  Error. 

Gen.  No.  6,339.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Ck>urt  of  La  Salle  county;  the  Hon.  Edoab 
Eii)BXDaE,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Aflbnmed.    Opinion  filed  May  9,  1917. 

Statement  of  the  Case. 

Action  in  trespass  by  Eleanor  Ceser,  plaintiflF, 
against  Herman  Morehouse,  defendant,  to  recover 
damages  for  assault  and  battery  and  for  an  assanlt 
with  intent  to  ravish  plaintiff,  alleged  to  have  been 
committed  by  defendant  upon  plaintiff.  From  a  judg- 
ment for  plaintiff  for  $2,800,  defendant  brings  error. 

Joxir  W.  DuBBS,  for  plaintiff  in  orror. 

Browne  &  Wiley  and  James  N.  Cumminos,  for  de- 
fendant in  error. 


*Hee  Illinois  NotM  Dlimit,  VoU.  XI  to  XV,  and  Camulatlye  Quarterly.  9mmm 
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Oipps  BrewliiK  Go.  t.  City  of  Peoria,  305  lU.  App.  237. 

Ms.  Pbesidinq  Jxtbtigb  Nibhaxjs  delivered  the  opin- 
ion of  the  court 

Abstract  of  the  Deelaion. 

Assault  akd  battkbt,  |  23*— toAen  verdict  not  disturbed  on  ap- 
peal. In  an  action  to  recover  damages  for  assault  and  battery, 
where  the  plaintiff,  a  woman  aged  nineteen  years,  charged  that  the 
defendant  had  assaulted  her  at  various  times,  under  promise  of 
marriage,  and  the  plaintiff  and  defendant  were  the  sole  witnesses 
as  to  what  actually  occurred,  and  the  Jury  found  for  the  plaintiff, 
held  that  the  verdict  could  not  be  considered  so  manifestly  against 
the  weight  of  the  evidence  as  to  Justify  a  reversal  on  that  ground. 


Oipps  Brewing  Company,  Appellant^  t.  City  of  Peoria, 

Appellee. 

Qen.  No.  6,886.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Ck>urt  of  Peoria  county;  the  Hon.  Cltdb 
B.  Stonc,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  lUed  liay  9,  1917. 

Statement  of  the  Case. 

Action  by  the  Gipps  Brewing  Company,  plaintiff, 
against  the  City  of  Peoria,  defendant,  to  recover  dam- 
ages for  cntting  down  the  grade  of  two  intersecting 
streets  on  which  plaintiff  *s  property  abutted.  Prom  a 
judgment  for  defendant,  plaintiff  appeals. 

Gbobob  J.  JocHEM,  for  appellant. 

E.  H.  Badley,  for  appellee. 

Mr.  Pbesibikq  Justiob  Niehaus  delivered  the  opin- 
ion of  the  court. 

•See  minols  Note*  Digest,  Voli.  XI  to  XV,  and  CumiiUitive  Qiuutcrly. 
ttple  Mid  attOfon  number. 
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Oippe  Brewing  Co.  t.  City  of  Peoria,  205  IlL  App.  237. 

Abstract  of  the  Deelslon. 

1.  MuinoiPAL  cx>RPOBATioN8,  fi  440* — What  U  measure  of  damages 
for  injury  to  property  by  public  improvement.  Wbere  property  has 
been  damaged,  though  not  taken,  by  a  public  improyement,  and  the 
damage  is  of  such  a  character  that  a  recovery  may  be  had,  the 
measure  of  damages  is  the  difTerence  in  valuei  of  the  property  before 
the  improvement  was  constructed  and  the  value  after  the  improve- 
ment was  completed. 

2.  Municipal  cobpobations,  fi  425* — when  property  owner  not 
entitled  to  damages  for  readjustment  of  building  to  conform  to 
grade.  In  an  action  against  a  city  for  damages  to  property  caused 
by  the  readjustment  of  plaintiff's  building  to  conform  to  the  grade 
which  had  been  legally  established  by  the  city  prior  to  the  time  the 
building  had  been  placed  upon  the  premises,  held  that  plaintiff 
was  not  entitled  to  damages. 

3.  Municipal  cobpobations,  |  425* — when  city  m^Mng  street  im- 
provements  is  liable  for  damage  to  property  of  abutting  owner.  A 
city  in  making  street  improvements,  such  as  lowering  the  grade 
of  a  street,  is  liable  for  damages  which  may  result  to  the  owner  of 
property  abutting  on  the  street 

4.  Municipal  cobpobations,  {  425* — when  city  is  not  liable  for 
damage  sustained  by  abutting  owner  cutting  doum  street  to  conform 
to  grade.  A  city  is  not  liable  for  damage  which  the  owner  of  prop- 
erty abutting  on  street  corners  may  have  sustained  from  his  own 
voluntary  act  of  cutting  down  the  level  of  one  of  the  streets  for 
a  sidewalk  which  he  had  constructed  thereon,  so  as  to  have  it  con- 
form with  a  sidewalk  built  by  the  city  on  the  other  street 

5.  Municipal  0(»pobation8,  §  882* — what  is  duty  of  abutting 
property  owner  as  to  construction  of  improvements  on  land  to  con- 
form  to  grade.  The  owner  of  a  lot  abutting  upon  a  street  is  re- 
quired to  take  notice  of  the  permanent  grade  which  has  been  fixed 
by  a  city  ordinance  and  to  make  permanent  improvements  which, 
he  places  upon  a  lot  to  conform  to  the  grade  established. 

6.  Municipal  cobpobations,  %  450* — when  evidence  sufficient  to 
show  that  market  value  of  premises  is  not  diminished  by  street 
improvement.  In  an  action  against  a  city  for  damages  for  injury 
to  a  corner  lot  sustained  by  the  cutting  down  by  the  city  of  the 
surface  level  of  one  of  the  streets  to  build  a  permanent  sidewalk, 
and  by  the  cutting  down  of  the  level  of  the  other  street  by  the 
plaintifT  itself,  evidence  held  sufficient  to  show  that  the  market 
value  of  the  premises  was  not  diminished  by  the  improvement 
made  by  the  city,  and  that  the  plaintifT  was  not  entitled  to  recover 
damages  for  its  own  act  in  cutting  down  the  level  of  the  other 
street. 


•See  Illlnote  Notes  DIffett,  Vole.  XI  to  XV,  and  CumulaUTe  QoMterlj, 
topic  and  Kection  number. 
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Tinsman  y.  Independent  Harvester  Co.,  205  111.  App.  239. 


Samuel  H.  Tinsman,  Appellee,  y.  Independent  Har- 

T  ester  Company,  Appellant. 

Gen.  No.  6,390.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Kendall  county;  the  Hon.  Maz- 
ziNi  Slubseb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  May  17,  1917. 


Statement  of  the  Case. 

Action  by  Samuel  H.  Tinsman,  plaintiff,  against  the 
Independent  Harvester  Company,  defendant,  to  re- 
cover on  a  promissory  note  given  by  defendant  to 
plaintiff  for  the  purchase  of  certain  patent  rights. 
Prom  a  judgment  for  plaintiff  for.  $1,315,  defendant 
appeals. 

AiJ)BiCH  &  Worcester,  C.  S.  Burton,  F.  W.  Pabkeb 
and  F.  G.  Hanchett,  for  appellant- 

CoBNELixjs  Eeardon,  f Or  appcUce ;  C.  C.  Bulkley,  of 
counsel. 

Mb.  PBBsmiNG  Justice  Niehaus  delivered  the  opin- 
ion -of  the  court 

Abstract  of  the  Decision. 

1.  Patehts,  i  19* — when  infringement  of,  defense  to  action  on 
note  for  purchase  price.  In  an  action  on  a  note  where  the  defense 
was  failure  of  consideration  because  certain  patented  inventions 
of  the  plaintiff  which  constituted  the  consideration  turned  out  to  be 
Infringements  of  patents  of  others,  held  that  under  the  express 
terms  of  the  contract  the  matter  of  infringment  of  prior  patents 
could  not  be  made  a  legal  basis  of  defense  unless  such  infringement 
had  been  adjudicated  by  the  Judgment  of  a  court. 

•8e«  UllBoli  Not^fi  DlfTf^at,  Vols.  XI  to  XV,  and  CnmiiUiUTe  Quarterly,  Mune 
topic  and  Metton  namber. 
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2.  Patents,  fi  19* — when  evidence  insufficient  to  establish  defense 
in  action  for  purchase  price.  In  an  action  on  a  note  where  the 
defense  was  failure  of  consideration  because  certain  patented  in- 
ventions of  the  plaintiff  turned  out  to  be  infringements  of  the 
patents  of  others,  held  that  even  If  such  defense  was  legally  efTectiye, 
the  defendant  failed  to  establish  the  same  by  a  preponderance  of 
the  evidence. 

3.  Patents,  |  14* — when  purchaser  holding  patents  may  not  com- 
plain of  failure  of  consideration  of  note  for  purchase  price.  In  an 
action  on  a  note  where  the  defense  was  failure  of  consideration 
because  certain  patented  inventions  of  the  plaintiff  which  ccmsti- 
tuted  the  consideration  turned  out  to  be  infringements  of  patents 
of  other  parties,  contracts  between  the  parties  construed,  and  h^ld 
that  the  defendant,  who  had  acquired  plaintiffs  patent  rights  and 
had  profited  by  the  ownership  thereof,  and  was  still  in  their  pos- 
session and  control,  oould  not  rightfully  defend  against  the  ooosid- 
eratlon  to  be  paid  therefor  on  the  ground  that  some  one  claimed  an 
Infringement,  even  if  the  evidence  disclosed  that  such  a  claim  had 
been  made. 

4.  EviOKNOE^  i  ilB^^-^what  does  not  constitute  preponderance.  In 
an  action  on  a  note  where  the  defense  was  failure  of  consideration 
because  certain  patented  inventions  of  the  plaintiff  turned  out  to 
be  infringements  of  patents  of  others,  where  one  expert  for  the 
defendant  testified  that  most  of  the  plaintifTs  devices  were  sub- 
stantially covered  by  prior  patents  to  others,  and  one  expert  pro- 
duced by  the  plaintiff  testified  to  the  contrary,  held  that  the 
defendant  failed  to  establish  its  defense  by  a  preponderance  of  the 
evidence.  / 

5.  Afpial  AivD  SBBOB,  i  451* — When  objection  as  to  admissUHlity 
of  secondary  evidence  may  not  he  raised.  In  an  action  on  a  note 
where  a  copy  was  introduced  In  evidence  instead  of  the  original, 
without  objection  on  the  ground  of  Its  being  a  copy,  held  that  such 
objection  could  not  be  raised  for  the  first  time  on  appeaL 


•Sm  miiiol*  Note*  DisMi,  T«ls.  XI  to  XT,  end  Omlativ  Qoartorij. 
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City  of  Mollne  y.  Johnson,  206  IlL  App.  241. 


City  of  Moline^  Appellant,  t«  Gnstaf  Johnson,  Appellee. 
Gen.  No.  6,466.    (Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  Bfoline;  the  Hon.  G.  O.  Dnrrz, 
Judge;  presiding.  Heard  in  this  court  at  the  April  term,  1917* 
Aillrmed.    Opinion  filed  May  17,  1917. 

Statement  of  the  Case. 

Action  by  the  City  of  Moline,  plaintiff,  against 
Gnstaf  Johnson,  defendant,  to  recover  for  damages 
for  personal  injuries  sustained  by  reason  of  a  defec- 
tive street  of  defendant's.  From  a  \ judgment  for 
plaintiff  for  $4,000,  defendant  appeals. 

James  M.  Johnston,  for  appellant. 

Peteb  B.  Ingelson  and  Dietz  &  Sinnett,  for  ap- 
pellee. 

Pbb  Cubiam. 

Abstract  of  the  Decision. 

• 

1.  PiXADiiro,  i  476* — when  declaration  good  after  verdict.  In  an 
action  against  a  city  for  personal  injuries  sustained  in  a  public 
street,  where  plaintiff  attempted  to  comply  with  the  statute  by 
arerrlng  the  giving  of  notice  to  the  city  in  the  language  of  the 
act,  and  no  bUl  of  exceptions  was  incorporated  in  the  record,  held 
thaty  in  the  absence  of  demurrer,  motion  for  new  trial,  or  motion 
In  arrest  and  of  anything  on  the  defendant's  part  to  call  the  at- 
tention of  the  trial  court  to  the  question,  the  declaration  was  good 
after  verdict 

2.  MuiriciPAL  COBPOBATIONS,  fi  1233* — when  giving  of  statutory 
notice  of  injuries  must  he  alleged.  The  plaintiff,  in  an  action  against 
a  city  for  personal  injuries,  has  no  right  of  recovery  unless  he  gives 
the  statutory  notice  and  avers  and  proves  that  fact. 


•Bee  nilnoto  Notes  Dlir^t,  Tolf.  XI  to  XY,  Mid  CamnlAtlTe  Qtmrterlr,  Mune 
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City  of  Chicago,  Defendant  in  Error,  t.  Edward  Erlek- 

son,  Plaintilf  in  Error. 

Gen.  No.  22,245.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  JoHir  K. 
Pbindiyuxe,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed 
April  10,  1917. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago,  plaintiff, 
against  Edward  Erickson,  defendant,  for  making  a 
disturbance  and  committing  an  assault  in  violation  of 
a  city  ordinance.  From  a  judgment  of  guilty  and  im- 
posing a  fine  of  fifty  dollars,  defendant  brings  error. 

James  D.  Powbb,  for  plaintiff  in  error. 

Samuel  A.  Ettelson  and  Hakbt  B.  Milleb  for  de- 
fendant in  error ;  Daniel  Webster,  of  counseL 

(242) 
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Walker  t.  Hllland,  205  lU.  App.  243. 

Mb.  Pbesiding  Justiob  Babnbs  delivered  the  opinion 
of  the  court  i 

Abstract  of  the  Deeision. 

MxnaciPAL  oobpoeations,  {  864* — when  evidence  insutMent  to 
suetain  judgment  for  violation  of  ordinance.  Oa  a  prosecution  for 
Yiolation  of  a  city  ordinance,  in  which  the  defendant  was  fined  for 
making  a  disturbance  and  committing  an  assault,  where  there  was 
no  testimony  to  support  the  charge  except  that  of  the  complaining 
witness,  a  woman,  and  she  was  flatly  contradicted  by  the  defendant, 
and  the  physical  circumstances  seemingly  favored  the  defendant,  and 
nothing  in  the  record  indicated  that  the  parties  were  not  of  equal 
credibility,  and  where  several  business  men  of  prcnninence  had 
testified  in  support  of  the  character  of  the  defendant,  held  that 
the  city  had  failed  to  establish  the  charges  by  a  preponderance  of 
the  evidence. 


Sydney  Walker,  Defendant  In  Error,  t.  Charles  Hil- 

land.  Plaintiff  In  Error. 

Oen.  No.  22,S60.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Dknios  W. 
SuLUVAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  AfELrmed  on  remittitur.  Opinion  filed 
April  10, 1917. 

Statement  of  the  Case. 

Action  by  Sydney  Walker,  plaintiff,  against  Charles 
Hilland,  defendant,  to  recover  damages  for  injury  to 
plaintiff's  automobile  due  to  a  collision  with  defend- 
ant's, antomobile.  From  a  judgment  for  plaintiff  for 
$298.31,  defendant  brings  error. 

•Bee  nilnoii  Note*  Digest,  V«ls.  XI  to  XV,  and  CnmiiUiUTe  QoMterlj*  hubo 
■to  mmd  Metton  MUftber. 
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J.  A.  Bloominqston,  for  plaintiff  in  error. 

Chables  B.  OBEaMZTEB,  for  defendant  in  error. 

Mr.  Pbbsidino  Jxtbtiob  Babnes  delivered  the  opinion 
of  the  conrt. 

Abstract  of  the  Decision. 

1.  AtTTOMOBiLEs  A9D  GABAGB8,  |  8* — whcn  evidence  9%SMent  to 
$uaUHn  judgment  for  plaintiff  in  action  far  damagee  for  coUiticn 
between  automoHlee,  In  an  action  to  recover  damages  for  Injuries 
to  the  plaintlfTs  automobile  sustained  in  a  collision  with  an  auto- 
mobile of  the  defendant,  where  such  collision  occurred  near  a  street 
intersection,  and  the  defendant  reached  the  intersection  first  and 
had  the  right  of  way  in  the  usual  course  of  driTing,  and  the  plalntilt 
claimed  that  he  was  forced  to  the  curb  by  the  defendant's  wrong- 
fully taking  a  short  cut,  held  that  under  the  conflicting  OTldence 
the  Judgment  in  favor  of  plaintiff  should  not  be  disturbed. 

2.  Appeal  aitd'kbbob,  f  1659* — when  judgment  euetained  upon 
remittitur.  Where  in  an  action  for  damages  for  injuries  to  an 
automobile  the  testimony  as  to  damages  appeared  unsatisfactory, 
but  it  also  appeared  that  the  court  could  ascertain  ftx>m  competent 
evidence  "^hat  was  the  reasonable  cost  of  necessary  repairs,  fteld 
that  upon  remittitur  of  the  amount  of  certain  items,  the  Judgment 
for  plaintiff  should  be  sustained. 


Cora  B.  Hirtzcl^  Defendant  in  Error^  t.  Annie  Ball^ 

Plaintiff  in  Error. 

Oen.  No.  82,286.    (Not  to  be  reported  in  f  nil.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
RAimmr,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Afflrmed  on  remittitur.  Opinion  filed  April 
10,  1917.    Rehearing  denied  May  10.  1917. 

Statement  of  the  Case. 

Action  by  Cora  B.  Hirtzel,  plaintiff,  against  Annie 
Ball,  defendant,  to  recover  for  the  value  of  services 

•8«e  miBols  Notes  Dlgm,  Yoli.  XI  to  XT,  and  CumiilattYO  Qiuwtflrty,  «■• 
tople  mnd  Metkm  number. 
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rendered  as  an  attorney.    From  a  judgment  for  plain- 
tiff for  $600,  defendant  brings  error. 

Hbffbon,  Pbbkinson  &  BisBLBTi  for  plaintiff  in  er- 
ror. 

Felsenthal  &  WtLSOBTi  for  defendant  in  error;  Da- 
vm  Lbvinson,  of  counsel. 

Mb.  PfiBsmiKO  Justice  Babnbs  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

!•  ATTCttNBY  Aum  ouxsT,  |  126* — wTien  agreement  to  pay  mwal 
fee  implied.  In  the  absence  of  an  exprees  agreement  aa  to  the 
amount  of  compensation  to  be  paid  an  attorney  for  his  services, 
there  la  an  Implied  contract  to  pay  the  usual  and  customary  fee, 

2.  ArroBNKT  and  client,  |  127*— ^ften  judgment  for  eervicee  ex- 
ceeHve.  In  an  action  for  attorney's  feea  for  services,  rendered 
mostly  In  securing  an  abandonment  of  proceedings  before  the  Board 
oi  Local  Improvements  under  a  resolution  to  pave  an  alley,  where 
the  plaintiff  sued  for  $1,000  and  the  verdict  was  for  $600,  and  two 
experienced  attorneys  testified  that  such  services  were  worth  from 
$800  to  $1,000,  and  no  evidence  to  the  contrary  was  introduced, 
heJd  that  the  Judgment  should  be  affirmed  on  a  remittitur  of  $100. 

3.  ATTOBi^rr  and  coemt,  $  123* — what  is  effect  of  te9tim4>ny  of 
experts  as  to  value  of  services  of  attorney.  A  court  is  not  bound  by 
the  testimony  of  experts  as  to  the  value  of  services  of  an  attorney, 
and  should  take  into  consideration  its  own  knowledge  of  the  value 
of  such  services 


•See  nilnole  Notes  Dlseet,  Vole.  XI  to  XT*  tmd  OomiilfttlTO  Hoartrnglj, 
tosle  tmd  oeetton  nomber. 
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Alexander  Lips  et  al.,  Plaintiffs  In  Error,  t.  Anton  J. 
Germak,  Bailiff,  and  Anna  L.  McGoid,  Defend- 
ants in  Error. 

Oen.  No.  22,289.    (Not  to  be  reported  in  fall.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  D.  H.  Wamb- 
unr,  Ju&ge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.    Affirmed.    Opinion  filed  April  10,  19lf . 

Statement  of  the  Case. 

Proceedings  for  trial  of  the  right  of  property  in  an 
automobile,  levied  upon  under  an  execution  in  favor  of 
defendant  McCoid,  by  Alexander  Lips  and  Benjamin 
F.  Nysewander,  Jr.,  by  J.  L.  Nysewander,  his  next 
friend,  plaintiffs,  against  Anton  J.  Cennak,  bailiff  of 
the  Municipal  Court,  and  Anna  L.  McCoid,  defend- 
ants. From  a  judgment  dismissing  the  suit  for  mis- 
joinder of  parties  plaintiff,  plaintiffs  bring  error. 

Habby  H.  Felgab,  for  plaintiffs  in  error. 

Abthub  B.  MoCoro  and  Nbls  H.  Olsen,  for  defend- 
ants in  error ;  Otto  C.  Bentneb,  of  counsel 

Mb.  PBEsmiNG  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Execution — uDhen  proceedings  for  trial  of  right  of  property 
dismissed  for  misjoinder  of  plaintiffs.  In  proceedings  for  trial  of 
right  of  property  levied  on  under  an  execution,  where  it  was 
claimed  that  the  automobile  in  question  was  taken  in  exchange  by 
one  of  the  plalntlfTs  and  that  it  was  left  with  the  other  plaintiff 
to  sell  under  an  agreement  that  he  was  to  have  all  he  realized  from 
a  sale  above  a  certain  amount,  held  that  the  mere  contract  to  sell 
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did  not  give  the  plaintiff  bavins  such  contract  the  standing  of  a 
claimant,  and  that  the  motion  of  the  defendant  to  dismiss  for  mis- 
Joinder  of  plaintiffs  was  properly  granted. 

2.  ExRCUTioN,  §  122* — what  is  purpose  of  proceedings  for  trial 
of  right  of  property.  In  proceedings  for  trial  of  right  of  property 
levied  on  under  an  execution,  the  purpose  is  to  determine  the  right 
to  the  property  as  against  the  levy. 

3.  Execution — when  proceedings  for  trial  of  right  of  property 
may  not  'be  maintained  hy  claimants  jointly.  In  proceedings  for 
trial  of  right  of  property,  where  one  person  claimed  the  title  to  the 
automobile  in  question  and  another  claimed  merely  an  interest  in 
the  proceeds  of  a  salp  of  the  automobile,  held  that  the  property 
could  not  have  been  awarded  to  both  claimants,  and  that  therefore 
the  action  could  not  be  maintained  by  them  Jointly. 


Theoflla  Galewskl,  Appellee,  t.  Cloyer  Leaf  Casualty 

Company,  Appellant. 

Gen.  No.  22,309.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
Cooke,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed  April 
10,  1917.    Rehearing  denied  April  24,  1917. 

Statement  of  the  Case. 

Action  by  Theofila  Galewski,  plaintiff,  against  the 
Clover  Leaf  Casualty  Company,  a  corporation,  de- 
fendant, to  recover  on  an  accident  policy  for  the  death 
of  the  husband  of  plaintiff.  From  a  judgment  for 
plaintiff,  defendant  appeals. 

Bradley,  Habpeb  &  Ehbim,  for  appellant;  SAMUEii 
A«  Habp£b  and  Edwabd  J.  Fakbell,  of  counsel. 

S.  P.  DouTHABT  and  Fbed  C.  Smith,  for  appellee; 
Gtjerin  &  Barbbtt,  of  counsel. 

•See  nilnois  Notes  Divert,  Vols.  XI  to  XV,  and  CumiilatlTe  Quarterly, 
iapla  and  section  nomber. 
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Mb.  Pbesidiko  Justice  Babnbs  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  f  800* — tDhat  must  he  ctmtained  in  Mil  of 
exceptions.  Points  urged  for  a  reversal,  relating  to  the  sufficiency 
of  the  evidence  and  predicated  on  a  motion  for  new  trial  as  re- 
cited in  the  clerk's  transcript,  cannot.be  cpnsidered  In  the  absence 
of  such  motion  from  the  bill  of  exceptions. 

2.  Appeal  and  ebbob,  |  1512* — tohen  improper  remarkM  of  court 
08  to  comporative  weight  of  negative  and  positive  evidence  are 
reversible  error.  In  an  action  upon  an  accident  insurance  policy 
to  recover  for  death,  where  the  plaintiff  claimed  that  death  re- 
sulted from  an  infection  in  the  internal  ear,  which  started  from 
the  blood  caused  by  a  wound  sustained  in  an  accident,  and  the 
defendant  claimed  that  such  an  infection  could  not  have  been 
caused  by  an  external  injury  like  the  one  in  question,  and  the 
question  of  liability  hinged  on  whether  the  trouble  antedated  the 
accident,  knd  plaintiff's  evidence  on  that  subject  was  mainly  of  a 
negative  character,  to  the  effect  that  the  witnesses  never  knew  of 
such  a  trouble,  and  the  defendant  offered  direct  and  positive  evi- 
dence that  the  insured  had  chronic  internal  ear  trouble  prior  to 
the  accident  which  developed  into  a  septic  condition  that  caused 
his  death,  held  that  remarks  of  the  trial  Judge  calculated  to  con* 
vey  to  the  minds  of  the  Jury  the  impression  that  negative  evidence 
was  as  strong  and  conclusive  as  positive  evidence  to  the  contrary 
constituted  reversible  error. 


•See  nibuile  Netei  Mseei,  Vols.  XI  to  ZV,  and  OnmvhittTo  Qwuterlj. 
iople  and  Mctlon  number. 
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Henry   Marble   Company,   Appellee,   t.    William    T. 

Ghureh,  Trustee,  Appellant.         \ 

Oen.  No.  82,821. 

1.  MECHAincs'  LIX1V8,  f  57* — who  i8  not  contractor.  In  mechanic's 
lien  proceedinsB,  where  the  complainant  sought  to  enforce  a  lien  as 
contractor  for  the  work  of  replacing  certain  marble  tiling  In  a  build- 
ing of  the  defendant,  and  It  appeared  that  a  party  wall  existed  be- 
tween such  building  and  the  one  adjoining,  and  that  the  holder  of 
a  99-7ear  leasehold  of  such  adjoining  premises  made  a  contract 
with  a  construction  company  for  the  demolishing  of  the  building 
adjoining  that  of  the  defendant,  and  for  the  foundation  and  ma- 
sonry work  of  a  new  one,  such  contract  providing  for  excavations 
under  the  party  wall,  the  protection  of  the  defendant's  building  and 
the  furnishing  and  replacing  of  materials  which  might  become 
Injured  In  the  doing  of  the  work,  and  such  construction  company 
employed  complainant  to  do  such  replacing  work,  held  that  com- 
plainant did  not  sustain  the  relation  of  contractor  to  the  defendant, 
under  the  terms  of  section  1  of  the  Mechanics'  Liens  Act  of  1903 
(Kurd's  Rev.  St.  1911»  p.  1477,  J.  ft'  A.  1  7139),  In  force  at  the 
time  In  question. 

2.  Mechakics'  liens,  |  59* — who  U  subcontractor.  In  mechanic's 
lien  proceedings,  where  the  complainant  sought  to  enforce  a  Hen 
as  contractor  for  the  work  of  replacing  certain  marble  tiling  In  a 
building  of  the  defendant,  where  It  appeared  that  a  party  wall 
existed  between  such  building  and  the  one  adjoining,  and  that  the 
holder  of  a  99-year  leasehold  of  such  adjoining  premises  made  a 
contract  with  a  construction  company  for  the  demolishing  of  the 
building  adjoining  that  of  the  defendant,  and  for  the  foundation 
and  masonry  work  of  a  new  building,  such  contract  providing  for 
excavation  under  the  party  wall,  the  protection  of  the  defendant's 
building  and  the  furnishing  and  replacing  of  materials  which  might 
become  Injured  In  the  doing  of  the  work,  and  the  construction  com- 
pany made  a  contract  with  complainant  to  do  such  replacing  work, 
held  that  the  complainant  was  not  a  contractor  under  section  1  of 
the  Mechanics'  Liens  Act  of  1903  (J.  ft  A.  1  7139),  but  was  a  sub- 
contractor as  defined  In  section  21  of  said  Act  (J.  ft  A.  1  7159), 
and  that,  as  no  attempt  was  made  by  averment  or  proof  to  bring 
complainant  within  the  provisions  of  said  section  21,  It  was  needless 
to  discuss  whether  he  had  any  right  to  a  Hen  as  a  subcontractor. 

•Sm  miBola  NotM  IHsMt,  Tol*.  XI  to  XV,  and  CumiilAttTo  Qnartorly,  «»• 
topis  Mid  ■•cttoa  nnaibMr. 
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3.  Mechanics'  liens,  $  61* — what  is  effect  of  toaiver  of  lien  hy 
contractor.  A  mechanic's  lien  cannot  be  enforced  by  a  subcontractor 
where  the  contractor  has  waived  his  lien. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Charles 
M.  FoELL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reversed  with  directions.  Opinion  filed 
April  10,  1917. 

Chtjkch,  Shbpard  &  Day,  for  appellant ;  Howabd  W. 
Lewis,  of  counsel. 

Otto  W.  Jubgbns,  for  appellee;  Geobgb  H.  Mason, 
of  counsel. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

In  1912,  and  up  to  the  date  of  this  proceeding  to  en- 
force a  mechanic's  lien,  appellant  owned  the  fee  to  a 
certain  Lot  2,  and  one  Mayer  a  99-year  leasehold  to 
the  adjoining  Lot  1.  Both  lots  were  improved  with 
buildings.  On  their  division  line  was  a  party  wall, 
the  agreement  for  which  was  recognized  as  in  full 
force  and  effect.  Mayer,  desiring  to  demolish  the 
building  on  his  lot  and  to  erect  another  in  its  place  and 
having  in  mind  his  duty  under  the  party-wall  agree- 
ment (as  found  by  the  master)  to  support  said  party 
wall  and  repair  any  damage  necessarily  occasioned  to 
appellant's  premises  in  carrying  out  his  plans  of  con- 
struction, entered  into  a  contract  with  the  Falkenau 
Construction  Company  for  the  foundation  and  mason- 
ry work  of  his  building,  which  provided  for  excava- 
tions below  the  party  wall,  and  that  the  Falkenau 
Company  should  protect  appellant's  building  from  all 
damages  and  injury  during  the  erection  of  Maver's 
building  and  should  ^'furnish  and  replace  materials, 
etc.,  which  in  any  way  might  become  injured  or  dam- 
aged by  reason  of  the  work  under  said  building  con- 

•See  nilnola  Notes  DlffMt,  VoU.  XI  to  XV,  Mid  CumolatlTo  Oiuuterlj, 
topic  and  section  number. 
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tract**  The  specifications  for  Mayer's  new  building 
provided  for  such  restoration  and  constituted  a  part 
of  Mayer's  contract  with  said  Falkenau  Company. 
By  way  of  assurance  Mayer  showed  appellant  such 
provision  in  the  specifications  and  verbally  promised 
—what  he  was  in  duty  bound  to  do  under  the  party- 
wall  agreement — to  repair  any  damage  that  might  be 
incurred  to  appellant's  building.  The  Falkenau  Com- ' 
pany  proceeded  with  its  work  shortly  after  entering 
into  said  contract.  To  do  necessary  underpinning  and 
shoring  of  the  party  wall  the  Falkenau  Company's 
workmen  entered  appellant's  building  and  took  out  the 
marble  tile  floor  from  part  of  its  basement,  which  ap- 
pellee, pursuant  to  its  contract  with  the  Falkenau 
Company,  subsequently  restored.  For  furnishing  said 
work  and  material  it  seeks'  to  enforce  a  mechanic's 
lien  on  appellant's  lot  and  building. 

Shortly  after  the  completion  of  the  foundation 
work,  appellant  demanded  of  Mayer  the  restoration 
of  his  premises  to  their  original  condition.  There- 
upon Mr.  Falkenau  of  the  Falkenau  Company  called 
up  appellant  by  telephone  and  asked  if  he  would  con- 
sent to  a  change  of  material  for  the  floor.  Appellant 
refused  his  consent  insisting  on  restoration  of  the 
basement  floor  to  its  original  condition,  and  according- 
ly it  was  relaid  with  marble  tiling  by  appellee  pursuant 
to  its  contract  with  the  Falkenau  Company.  For  the 
cost  of  such  work  and  the  interest  thereon  a  decree  was 
entered  for  a  mechanic's  lien  on  the  land  and  improve- 
ments of  appellant.  In  the  view  we  take  of  the  case  it 
is  immaterial  whether  appellant  knew  that  the  Falk* 
enau  Convpany  had  sublet  that  work  to  appellee. 

The  maister  in  chancery  to  whom  the  case  was  re- 
ferred for  his  conclusions  of  fact  found  the  facts  sub- 
stantially as  above  stated,  but  they  do  not  support  ap- 
pellee 's  claim  to  a  mechanic's  lien,  which  is  predicated 
entirely  on  the  theory  that  appellee  was  a  contractor 
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as  defined  by  section  1  of  the  Mechanics'  Liens  Act  of 
1903,  then  in  force,  which  reads  as  follows : 

**Any  person  who  shall  by  any  contract  •  •  • 
with  the  owner  of  a  lot  *  *  *  or  with  one  whom 
such  owner  has  authorized  or  knowingly  permitted  to 
contract  for  the  improvement  of  or  to  improve  the 
same,  furnish  material  •  •  •  for  the  purpose  of  re- 
pairing  any  •  •  •  building  •  •  •  shall  be 
known  under  this  act  as  a  contractor/' 
(Hurd's  Eev.  St.  1911,  p.  1477,  J.  &  A.  If  7139.) 

The  findings  of  the  master  and  the  record  clearly 
show  that  the  labor  and  material  furnished  by  appellee 
were  furnished  pursuant  to  its  contract  with  the  Falk- 
enau  Construction  Company.  If  under  the  terms  of 
said  section,  therefore,  any  one  held  the  relation  of  con- 
tractor to  appellant  as  owner,  it  was  either  Mayer  or 
the  Falkenau  Company,  the  former  on  the  theory  that 
he  furnished  the  material  and  work  by  contract  with 
appellant  as  owner,  and  the  latter  on  the  theory  that 
it  furnished  the  material  and  work  under  a  contract 
with  Mayer  for  the  improvement  and  that  appellant 
as  owner  authorized  or  permitted  Mayer  to  enter  into 
such  contract  with  the  Falkenau  Company.  But  under 
neither  theory  nor  the  above  state  of  facts  does  appel- 
lee occupy  the  position  of  contractor  as  defined  by  the 
statute  and  therefore  it  could  not  enforce  a  lien  as 
such,  because  appellant  neither  made  a  contract  with 
the  Falkenau  Company  nor  authorized  it  to  make  one 
with  appellee.  On  the  contrary,  it  clearly  appears 
that  appellee  was  a  subcontractor,  as  defined  in  sec- 
tion 21  of  said  Act,  which  reads : 

*' Every  mechanic,  workman  or  other  person  who 
shall  furnish  any  materials,    •     •     •    or  furnish  or 
perform  services  or  labor  for  the  contractor  shall  he 
known  under  this  act  as  a  subcontractor." 
(Kurd's  Rev,  St  1911,  p.  1483,  J.  &  A.  If  7159.) 

No  attempt  was  made  by  averment  or  proof  to  bring 
appellee  within  the  provisions  of  the  statute  giving  a 
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lien  to  a  subcontractor.  It  is  needless,  therefore,  to 
discuss  whether  appellee  had  any  right  to  a  lien  as 
such.  The  theory  on  which  the  bill  was  brought  was 
not  supported  by  the  proof  or  findings  of  the  master 
and  court,  and  hence  it  should  have  been  dismissed  for 
want  of  equity. 

But  even  if  appellee  were  entitled  to  a  lien  as  sub- 
contractor, it  cannot  be  enforced,  in  our  opinion,  be- 
cause of  provisions  in  the  contract  with  the  Falkenau 
Company  whereby  the  latter,  in  effect,  waived  its 
right  to  any  lien  for  work  done  on  appellant's  prem- 
ises. It  expressly  agreed  to  protect  appellant's  build- 
ing from  all  damages  and  replace  materials  in  any 
way  injured  or  damaged  by  reason  of  its  work,  the 
cost  whereof  was  to  be  included  in  the  price  for  May- 
er's building.  If  the  contractor  waives  his  lien  the 
subcontractor  cannot  enforce  one.  Kelly  v.  Johnson, 
251  lU.  135. 

And  upon  the  said  state  of  facts  it  is  questionable 
in  view  of  Mayer's  obligation  under  the  party-wall 
agreement  to  make  good  the  damages  so  sustained  by 
appellant,  and  of  the  fact  that  the  restoration  was 
made  pursuaM  thereto  and  not  pursuant  to  a  new  con- 
tract with  appellant,  whether  even  the  Falkenau  Con- 
struction Company  could,  as  against  appellant,  be 
deemed  a  contractor  under  section  1  of  said  Act  (J.  & 
A.  II  7139). 

The  decree  will  be  reversed  with  directions  to  dis- 
miss the  bill  for  want  of  equity. 

Reversed  with  directions. 
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Mhck  T.  General  Accident  Fire  k  Life  Assur.  Corp.,  205  IlL  App.  264. 


Edward  D.  Haek,  Appellee,  t.  General  Accident  Fire 
ft  Life  Assurance  Corporation,  Limited,  Appel- 
lant. 

Gen.  No.  22,881.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gkumill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reyeraed  and  judgment  here  with  flnd- 
ingB  of  fact    Opinion  filed  April  10,  1917. 

Statement  of  the  Case. 

Action  by  Edward  D.  Mack,  plaintiff,  against  the 
General  Accident  Fire  &  Life  Ajssurance  Corporation, 
Limited,  defendant,  to  recover  on  an  accident  insur- 
ance  policy.  From  a  judgment  in  favor  of  plaintiff 
for  $810,  defendant  appeals. 

John  A.  Bloomikqbtok,  for  appellant. 

M.  D.  DoLAK,  for  appellee;  Freeman  EL  BtiAXB,  of 
connseL 

Mb.  PBEsmiNG  Justice  Babkbs  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision* 

IirauBANCB,  I  435* — when  claim  should  he  pror<Ued  because  Ifi- 
sured  was  engaged  in  more  hazardous  employment  In  an  action 
upon  an  accident  insurance  policy,  where  the  rate  of  premium  was 
based  upon  the  occupation  of  the  assured,  and  where  liability  was 
not  disclaimed,  but  it  was  contended  by  the  defendant  that  pUdn- 
tifl  was  injured  in  doing  an  act  in  an  occupation  classifled  as  more 
hasardous  than  that  stated  in  his  application,  and  that  therefore 
his  claim  should  be  prorated,  and  where,  although  plaintilf  was 
insured  on  the  basis  of  being  engaged  as  mill  proprietor  with  office 
work,  he  was  engaged  in  the  more  hazardous  occupation  ot  super* 

•Sm  Illinois  NotM  Divert,  Vols.  XI  to  XV,  aad  CimiriatlT«  Qwyrtactr*  mmm 
topic  Rnd  M>ct!on  niiinber. 


Chicago — Fibst  District — ^April,  1917.        255 

American  T.  ft  S.  Bk.  y.  A.  Bauer  Dist  ft  Imp.  Co.,  205  111.  App.  265. 
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intending  work,  prior  to  and  at  the  time  of  being  injured,  held 
that  the  judgment  in  favor  of  plaintiff  on  the  basis  of  his  being 
engaged  as  a  mill  owner  with  office  work  should  be  reversed,  and 
a  Judgment  entered  in  the  Appellate  Court  on  the  basis  of  his  being 
ehgaged  in  superintending  work. 


American  Trust  ft  Savings  ^  Bank,  Appellee,  t.  A, 
Bauer  Distilling  ft  Importing  Company,  Appel- 
lant, 

Gen.  No.  22,340.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Affirmed.  Opinion  filed  April  10,  1917. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  the  Americaa  Trust  &  Savings  Bank,  a 
corporation,  plaintiff,  against  A.  Bauer  Distilling  & 
Importing  Company,  defendant,  to  recover  on  a  prom- 
issory note.  From  a  judgment  for  plaintiff,  defend- 
ant appeals. 

James  B.  Wabd,  for  appellant. 

■MoGiLVRAY,  Eames  &  Vaughan,  for  appellee. 

Mb.  Pbesidino  Justice  Babkes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  CoBPOKATioNB,  |  387* — u>hen  knowledge  of  officer  received  in 
unofflcial  capacity  not  imputed  to  corporation.  In  an  action  on  a 
note  by  a  banking  corporation,  which  received  the  same  in  good 


*Bee  minois  Note*  Divest,  Vols.  XI  to  XV,  and  Cnmiilatlve  QoarterlT,  same 
topic  and  aoctlmi  nvmber. 
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faith  for  value,  before  maturity,  where  it  was  claimed  that  the  note 
wag  ultra  vires,  and  also  that  it  was  given  for  acconmiodation,  and 
that  such  facta  were  known  to  the  vice  president  of  the  bank,  who  ^ 
was  also  a  director  of  the  corporation  for  whose  benefit  the  note ' 
was  negotiated,  held  that  the  knowledge  of  such  officer  acquired, « 
not  while  acting  in  his  official  capacity  for  the  bank,  but  casually 
and  through  his  individual  relation  to  such  other  corporation,  could 
not  be  charged  to  the  plaintiff. 

2.  CoBPOBATioNS,  §  450*— toTiot  U  power  of  to  execute  notes.  A 
corporation  has  power  to  execute  notes  for  purposes  incident  to  the 
transaction  of  its  business,  and  such  notes  will  be  presumed  to 
have  been  executed  In  the  legitimate  course  of  business,  and, 
whether  so  executed  or  not,  will  be  valid  in  the  hands  of  bona  fide 
holders  without  notice. 

3.  Bills  and  notes,  |  50* — when  note  hosed  on  sufficient  consid- 
eration. In  an  action  on  a  note  by  a  bank,  where  the  defendant 
claimed  that  the  note  was  in  fact  given  to  take  up  a  like  note 
apparently  given  for  accommodation,  but  the  good  faith  of  the  bank, 
which  received  the  note  before  maturity,  without  notice  of  in- 
firmity and  in  the  usual  course  of  business,  was  not  impeached, 
held  that  as  the  note  was  given  to  take  up  another  note  it  could 
not  be  said  to  have  been  without  consideration. 

4.  Bills  and  notes,  |  255* — wTien  hank  innocent  purchaser  for 
value  of  note  given  in  payment  of  accommodation  note.  Where  an 
accommodation  note  is  negotiated  to  or  discounted  by  a  bank  in 
the  usual  course  of  business,  without  notice  of  its  real  character, 
the  payment  thereof  by  another  note,  also  taken  without  notice, 
does  not  deprive  the  bank  of  its  position  as  an  innocent  purchaser 
for  value. 

5.  Biixs  AND  NOTES,  |  479* — wften  questions  relative  to  protest 
fees  on  note  not  reviewed.  Where  in  an  action  on  a  note  the  pro- 
test fees  were  not  put  In  issue  by  the  defendant's  affidavit  of  merits, 
points  made  on  the  question  of  the  proof  of  such  fees  will  not  be 
considered  on  appeal. 

•Sm  nUnois  NotM  DIffMt,  Tola.  XI  to  XT,  and  CvmoUittv*  Qiuvteflj,  mum 
tople  and  Motloii  nnmbw. 


Chioago — First  District — ^April,  1917.        257 

Shadauski  t.  Chicago  Railways  Co.,  205  111.  App.  257. 


Joseph  Shadauskly  otherwise  known  as  Joseph  Schultz, 
Appellant,  t.  Chicago  Railways  Company,  Appel- 
lee. 

Gen.  No.  22,186.     (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richard 
S.  TuTHiix»  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  tlie  March  term,  1916.    Affirmed.    Opinion  flded  April  10,  1917. 

Statement  of  the  Case. 

Action  by  Joseph  Shadauski,  otherwise  known  as 
Joseph  Schultz,  plaintiff,  against  the  Chicago  Bail- 
ways  Company,  defendant,  to  recover  damages  for 
personal  injuries  received  while  working  as  car  re- 
pairer for  defendant  street  railroad.  From  a  judg- 
ment against  plaintiff  for  costs,  plaintiff  appeals. 

Wyman,  Jubqens  &  Cabpentbb,  for  appellant. 

J.  B.  GuiujAMS  and  Frank  L.  Krietb,  for  appellee. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

Mastkb  and  8EBVANT,  |  697* — voiheu  evidence  insutHcicnt  to  shoio 
negligence  of  street  car  repair  foreman  in  handling  trolley  pole 
while  employee  i9  on  ladder  on  side  of  car.  In  an  action  for  per- 
sonal Injuries  by  a  street  car  repairer  employed  by  the  defendant 
street  car  company,  where  the  declaration  alleged  that  while  plain- 
tiff was  stepping  from  a  ladder,  leaning  against  a  car,  to  the  roof 
of  such  car,  a  foreman  negligently  caught  hold  of  the  broken  trolley 
pole  and  pulled  it  down  so  violently  that  the  car  rocked,  whereby 
the  ladder  slipped  and  plaintift  was  thrown,  and  plaintifT  testified 
that  the  foreman  loosened  the  pole  and  let  It  go  up  easy,  and  the 
sole  negligence  relied  upon  was  the  manner  in  which  the  fore- 
man handled  the  pole,  held  that  the  evidence  wholly  failed  to  sus- 
tain the  charge  of  negligence,  but  that  on  the  contrary  it  ten^led  to 
show  that  the  foreman  was  free  from  any  negligence  in  handling 
the  pole.  * 

•8m  nilnols  Note*  DI^Mt,  Tola.  XI  to  XT,  »ad  Camalfttlve  Quarterly, 
topic  mad  ■octloa  nmnDor. 
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Stoddard  v.  Illinois  Imp.  ft  Ballast  Co.  et  al.,  206  111.  App.  258. 


Horace  H.  Stoddard,  Appellant,  t.  Illinois  ImproTO- 
ment  &  Ballast  Company  and  H.  C.  Greer,  Appel- 
lees. 

Gen.  No.  22,203.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Clrcvlt  Court  of  Cook  connty;  the  Hon.  Habbt 
C.  MOBAN,  Judge,  presiding;.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.    Affirmed.    Opinion  filed  April  10,  1917. 

Statement  of  the  Case. 

Actidn  of  forcible  entry  and  detainer  by  Horace  H. 
Stoddard,  plaintiff,  against  tbe  Illinois  Improvement 
&  Ballast  Company,  a  corporation,  and  H.  C.  Greer, 
.  defendants,  to  recover  possession  of  premises  leased 
for  quarrying  purposes.  From  a  judgment  for  de- 
fendants, plaintiff  appeals. 

Eabl  J.  Walker,  for  appellant. 

Knapp  &  Campbell,  for  appellees;  John  B.  Coch- 
ran, of  counsel. 

Mr.  Justice  McDonald  delivered  the  opinion  of  ^the 
court. 

Abstract  of  the  Deeision. 

1.  Landixad  and  tenant,  i  463* — what  does  not  toork  forfeiture 
of  tease.  The  breach  of  an  implied  covenant  will  not  work  a  for- 
feiture of  a  lease,  the  only  available  remedy  for  such  breach  beins 
an  action  for  damages. 

2.  Mines  and  minerals,  {  38* — when  action  of  forcible  entrtf  and 
detainer  does  not  lie  in  favor  of  landlord  against  tenant.  An  ac- 
tion of  forcible  entry  and  detainer  will  not  lie  for  breach  of  an 
Implied  covenant  in  a  mining  lease  to  quarry  stone  with  reasonable 
diligence,  if  found  and  so  long  as  it  is  found  in  profitable  quantities!. 

3.  Mines  and  minerals,  §  22* — when  implied  covenant  that  stone 
KTiZI  he  quarried  tdth  reasonable  diligence  exists.    Where  a  quarry- 

•S«e  nilnoli  Note*  Digest,  Tola.  XI  to  XV.  »ad  CumiilatiTe  Qoarlcclr. 
topic  Mid  ■oetioii  nmnber. 


Chicago — Pibst  Distbict — ^Apbil,  1917.       259 

Fendl  et  al.  v.  George  J.  Cooke  Co.,  205  IlL  App.  259. 

Ing  lease  contains  no  express  covenant  requiring  the  lessees  to 
quarry  any  definite  amount  of  stone,  there  is  merely  an  implied 
coyenigit  that  stone  will  be  quarried  with  reasonable  diligence,  if 
found,  and  so  long  as  it  is  found  in  quantity  and  kind  that  might 
be  quarried  with  a  profit  to  the  lessees. 


Loais  Fendl  and  W.  C.  Tlrkns,  eopartners^  trading  as 
Fendl  ft  Ylrkus,  Defendants  In  Error^  t.  George 
J.  Cooke  Company^  Plaintiff  In  Error. 

Gen.  No.  23^242.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  New-* 
coMEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.    Reversed.    Opinion  filed  April  10,  1917. 

Statement  of  the  Case. 

Action  by  Louis  Fendl  and  W.  C.  Virkus,  copartners, 
trading  as  Fendl  &  Virkns,  plaintiffs,  against  George 
J.  Cooke  Company,  a  corporation,  defendant,  to  re- 
cover a  deposit  made  under  a  written  contract  for  the 
purchase  of  beer  exclusively  from  defendant  and  for 
the  installation  of  fixtures  and  plumbing  in  plaintiff's 
saloon  by  defendant,  and  damages  for  the  breach  of 
such  contract.  From  a  judgment  for  plaintiffs  for 
$275,  defendant  brings  error. 

John  C.  Slade,  Bobebt  J.  Folonib  and  HBin>BiK 
FoiiOinB,  for  plaintiff  in  error. 

CoBXTBir  &  Bbntley,  for  defendants  in  error. 

Mb.  Jttstigb  McDonald  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Beclsion. 

1.  CtoNTBAcrs,  I  387* — tchen  evidence  insufficient  to  show  /«I/SU* 
ment  of  contract  by  saloon  keeper  for  purchase  of  beer  and  use  of 
bar  fixtures.  In  an  action  for  the  return  of  money  deposited  pur- 
suant to  a  contract  under  which  the  defendant  installed  fixtures 
and  plumbing  in  the  plaintiffs'  saloon,  and  plaintiffs  agreed  to  sell 
the  defendant's  beer  exclusively  for  a  period  of  two  years,  and  for 
damages  sustained  for  breach  of  the  contract,  where  the  deposit 
money  was  to  be  returned  to  the  plaintiffs  with  interest  at  the 
expiration  of  said  two  years  in  the  event  of  a  compliance  with  such 
contract,  and  it  appeared  that  there  were  some  objections  to  the 
fixtures  furnished  but  that  they  were  usable,  and  plaintiffs  (M'dered 
the  defendant  to  remove  the  fixtures  and  they  did  so,  and  plaintlfld 
discontinued  doing  business  after  the  expiration  of  about  six  months 
after  entering  into  the  contract  because  of  their  failure  to  procure 
a  license  and  not  because  of  any  breach  of  contract  by  the  defend- 
ant, held  that  the  fulfillment  of  the  contract  by  the  plaintiffs  was 
a  condition  precedent  to  their  right  of  recovery  ot  the  deposit,  and 
that  they  failed  to  make  such  proof. 

2.  Contracts,  §  294* — when  performance  by  plaintiffs  is  essen- 
tial to  recovery  for  breach.  In  an  action  to  recover  money  deposited 
with  the  defendant,  where  such  money  was  deposited  under  a  con- 
tract providing  that  the  same  should  be  returned  in  the  event  that 
the  plaintifs  should,  during  the  period  specified,  purchase  the  beer 
of  the  defendant  exclusively  during  the  period  and  in  the  quantity 
specified,  held  that  the  fulfillment  of  such  contract  by  the  plaintiffs 
was  a  condition  precedent  to  a  right  of  recovery  of  such  deposit 
and  for  damages  for  breach  of  the  contract,  and  that  the  fact  that 
the  fixtures  were  defective  could  not  be  taken  advantage  of  by 
the  plaintiffs  to  strengthen  their  case. 


•See  minoie  Netee  DIseet,  Tola.  XI  to  XT,  and  CvmiilftttTe  QuArteslj. 
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Arado  y.  Arado,   205   IIL  App.   261. 


Elizabeth  Arado^  Plaintiff  in  Error,  t.  David  Arado, 

Defendant  in  Error. 

Gen.  No.  23,363. 

1.  Mabriagk — when  doctrine  of  estoppel  inapplicable  to  uphold 
marriage.  In  divorce  proceedings  where  the  parties  were  first 
cousins  and  the  marriage  was  ceremonial  and  the  parties  had  lived 
together  as  husband  and  wife  for  many  years,  and  children  had 
been  bom  who  were  still  living,  and  the  bill  was  dismissed  for 
want  of  equity  and  a  decree  annulling  the  marriage  entered,  held 
that  the  doctrine  of  estoppel  could  not  be  Invoked  to  uphold  a  re- 
lationship which  the  statute  expressly  condemned  and  declared  void. 

2.  Mabsiage,  I  4* — when  marriage  between  first  cousins  is  void, 
A  marriage  between  first  cousins  in  violation  of  s^tlon  1  of  the 
Marriage  Act,  ch.  89,  Hurd's  Rev.  St  (J.  ft  A.  f  7345),  declaring, 
such  marriages  to  be  Incestuous  and  void,  is  not  only  voidable  but 
void. 

3.  Mabbiagb,  I  i^r—when  between  first  cousins  not  declared  to 
be  valid,  Wliere  a  marriage  between  first  cousins  was  annulled  and 
it  was  contended  that  such  marriages  were  only  voidable  and  not 
void,  held  that  as  such  marriages  had  been  declared  incestuous  and 
void  by  section  1  of  the  Bforrlage  Act  (J.  ft  A.  T  7345),  and  as  the 
crime  of  incest  was  made  a  felony  by  section  157  of  the  Criminal 
Code,  ch.  38,  Hurd's  Rev.  St  (J.  ft  A.  f  3775),  that  to  declare  valid 
a  marriage,  the  consummation  of  which  was  made  a  felony,  would 
be  unreasonable  and  would  be  against  the  express  public  policy  of 
the  State. 

4.  Masbiaos— icften  fact  that  performance  of  is  by  wiinister  of 
church  of  parties  is  immaterial.  Where  a  marriage  between  first 
cousins  was  annulled  as  in  violation  of  section  1  of  the  Marriage 
Act  (J.  ft  A.  f  7345),  and  it  was  contended  that  because  such  mar- 
riage was  sanctioned  by  the  church  of  which  the  parties  were  mem- 
bers, and  as  the  marriage  was  performed  by  a  minister  of  that 
church,  it  should  be  upheld  under  section  6  of  the  Marriage  Act 
(J.  ft  A.  t  7349),  providing  that  persons  belonging  to  any  religious 
church,  etc.,  might  celebrate  their  marriage  according  to  the  rules 
and  principles  of  such  church,  held  that  such  section  referred  only 
to  the  celel>ration  of  marriages,  and  presupposed  that  the  parties 
thereto  would  not  come  within  the  inhibitions  of  said  section  1. 

5.  DrvoBCx,  S  135* — when  alimony  and  solicitor's  fees  properly 
disallowed.    Alimony  and  solicitor's  fees  held  properly  disallowed 

^Sce  Illlii«ris  Note*  Dtgest,  Vols.  XI  to  XV.  Mid  OnuiUtlT*  Quarterly, 
topic  ami  Metlon  munbor. 
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where  the  bill  for  divorce  was  dismissed  and  the  marriage  annulled 
on  the  ground  that  the  parties  were  first  cousins,  and  the  alleged 
marriage  was  thus  void  in  its  inception. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Chablss  B1 
Walker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Afllrmed.    Opinion  filed  April  10,  1917. 

KiNQy  Bboweb  &  KuBLBUT,  f or  plaintiff  in  error. 

Chablbs  p.  Moltheop,  for  defendant  in  error. 

Mb.  Justiob  McDonald  delivered  the  opinion  of  the 
court. 

This  writ  of  error  brings  up  for  review  a  proceed- 
ing wherein  plaintiff  in  error ^s  bill  for  divorce  was 
dismissed  for  want  of  equity  and  a  decree  annulling 
the  marriage  between  the  parties  was  entered  on  de- 
fendant's cross-bilL 

The  pleadings  admitted  that  the  complainant, 
Elizabeth  Arado,  and  the  defendant,  David  Arado,  en- 
tered into  a  ceremonial  marriage  on  October  4,  1894, 
and  for  many  years  thereafter  lived  together  and  co- 
habited as  man  and  wife;  that,  as  the  fruits  of  the 
said  marriage,  two  children  were  bom  to  them,  both 
of  whom  are  still  living;  that  complainant  and  de- 
fendant were  cousins  of  the  first  degree. 

Section  1  of  our  Marriage  Act,  ch.  89,  Hurd's  Kev. 
St.  of  niinois  ( J.  &  A.  H  7345),  is  as  follows : 

**  That  hereafter  marriages  between  •  •  •  cous- 
ins of  the  first  degree,  are  declared  to  be  incestuous 
and  void." 

It  is  insisted  by  complainant  that  notwithstanding 
the  aforesaid  provision  of  the  statute  declaring  mar- 
riages between  cousins  of  the  first  degree  to  be  in- 
cestuous and  void,  such  marriages  axe  in  fact  only 
voidable. 

The  Legislature,  in  the  interest  of  morality  and  for 
the  protection  of  society,  has  declared  such  marriages 
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to  be  incestuous  and  -void,  and  in  so  doing  has  by 
statute  clearly  expressed  the  public  policy  of  this 
State  with  respect  thereto.  By  section  157  of  our 
Criminal  Code,  ch.  38,  Hurd's  Eev.  St.  of  Illinois  (J. 
&  A.  ^  3775),  the  crime  of  incest  is  made  a  felony, 
punishable  by  imprisonment  in  the  penitentiary.  It 
is  diflBcult  to  conceive  of  a  marriage  having  any  valid- 
ity, the  consummation  of  which  is  made  a  felony.  And 
to  so  hold  would  be  to  do  violence  to  reason  and  to 
utterly  disregard  the  express  public  policy  of  the 
State.  Williams  v.  McK^ene,  193  111.  App.  615 ;  In  re 
Wittick's  Estate,  164  Iowa  485,  145  N.  W.  913;  WiU 
son  t\  Cook,  256  111.  463. 

Complainant  also  invokes  the  doctrine  of  estoppel 
to  preclude  defendant  from  assailing  the  validity  of 
the  marriage.  Such  doctrine  cannot  be  invoked  to 
uphold  a  relationship  which  the  statute  expressly  con- 
demns and  declares  void.  Furthermore,  where  both 
parties  are  particeps  criminis,  as  in  the  case  at  bar, 
the  doctrine  can  have  no  application. 

It  is  also  contended  that  marriages  between  cousins 
of  the  first  degree  are  sanctioned  by  the  church  of 
which  the  parties  hereto  were  members,  and  that  in- 
asmuch as  the  marriage  ceremony  was  performed  by 
a  minister  of  that  church,  it  should  be  upheld  under 
section  5  of  our  Marriage  Act  (J.  &  A.  ^  7347),  which 
provides  that  *'A11  persons  belonging  to  any  religious 
society,  church  or  denomination,  may  celebrate  their 
marriage  according  to  the  rules  and  principles  of  such 
religious  society,  church  or  denomination.'^  It  is  a 
sufficient  answer  thereto  to  state  that  this  section  re- 
fers only  to  the  celebration  of  marriages,  and  presup- 
poses that  the  parties  thereto  do  not  come  within  the 
inhibitions  of  section  1,  supra. 

It  is  finally  urged  that  the  court  erred  in  refusing 
to  allow  complainant  alimpny  and  solicitor's  fees. 

The  allowance  of  alimony  and  solicitor's  fees  con- 
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templates,  as  a  basis  therefor,  a  valid  or  at  least  a 
voidable  marriage  contract ;  and  it  appearing  from  the 
pleadings  that  the  alleged  marriage  contract  in  ques- 
tion was  void  in  its  inception,  the  relation  of  husband 
and  wife  never  existed  between  the  parties  hereto, 
and  hence  the  court  properly  refused  to  make  such 
allowance  to  the  complainant.  McKenna  v.  McKenna, 
70  lU.  App.  340. 

Finding  no  reversible  error,  the  decree  will  be  af- 
firmed* 

Affirmed. 


Glenridge  Coal  Company  et  aL,  Appellants,  t.  Marlon 
County  Coal  Company,  Appellee. 

Marlon  County  Coal  Company,  Appellee,  y.  Glenridge 
Coal  Company  et  aL,  Appellants. 

Gen.  No.  33,280.    (Not  to  be  reported  In  fuIL) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Fbkd- 
KKicK  A.  Smith,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed  April  10, 
1917.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  by  Glenridge  Coal  Company,  Knowlton  L, 
Ames  and  Thomas  C.  Loueks,  complainants,  against 
the  Marion  County  Coal  Company,  defendant,  for  an 
accounting  and  damages  for  an  alleged  breach  of  con- 
tract for  the  sale  of  coaJ,  and  cross-bill  by  defendant 
to  recover  for  coal  sold  and  delivered.  From  a  decree 
in  favor  of  defendant  on  its  cross-bill  for  $7,842.86 
and  dismissing  complainants'  bill  for  want  of  equityi 
complainants  appeal. 
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Walter  W.  Ross,  for  appellants. 

Mayer,  Meyer,  Austrian  &  Platt  and  Noleman  & 
Smith,  for  appellee. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Deelsion. 

1.  Sales,  $  83* — when  seller  Jku  right  to  cancel  contract  for 
jailure  to  make  stipulated  payments.  On  a  bill  for  an  accounting 
and  for  damages  for  breach  of  contract,  where  the  defendant,  as 
owner  and  operator  of  a  coal  mine,  had  made  a  contract  with  the 
complainant  for  the  excluslYe  right  to  sell  the  output  of  such  mine 
with  an  exception  as  to  sale  within  a  certain  radius,  and  where  the 
time  for  payment  was  fixed  to  meet  pay  days  of  the  defendant,  and 
defendant  had  to  rely  upon  regular  remittances  in  order  to  keep 
its  mine  in  operation,  and,  against  the  continued  objections  of  the 
defendant  as  to  irregularity  in  payments,  the  complainant  failed 
to  make  payments  as  provided  for,  and  the  defendant  finally  can- 
celed the  contract  after  a  large  amount  had  become  overdue,  con- 
tract construed  and  held  that,  inasmuch  as  time  was  clearly  of  the 
essence  of  the  contract,  the  defendant  was  Justified  in  canceling 
such  contract  because  of  the  failure  to  make  payments  as  provided, 
and  that  the  dismissal  6f  the  bill  for  want  of  equity  was  proper. 

2.  OoNftiACTS,  §  330* — what  does  not  constitute  waiver  of  past 
breaches.  The  continuation  of  a  contract  in  force  after  various 
breaches  does  not  constitute  a  waiver  of  past  breaches,  where  the 
alleged  waivers  are  conditioned  upon  the  future  fulfillment  of  the 
contract. 

3.  Contracts,  §  345* — when  action  for  breach  may  not  te  main- 
tained.  An  action  for  breach  of  a  contract  cannot  be  maintained 
where  the  complaining  party  is  in  default 


•See  niinoifl  Notes  DIrMt.  Vols.  XI  to  XV,  and  CumiilatlTe  Qaarterly*  same 
topic  and  eectSon  nmnber. 
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Louis  F.  A.  Hedrlch,  Defendant  in  Error,  t.  United 
States  Brewing*  Company,  Plaintiff  in  Error. 

Gen.  No.  22,293.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
La  But,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed 
April  10,  1917. 

Statement  of  the  Case. 

Action  by  Louis  F.  A.  Hedrich,  plaintiflF,  against  the 
United  States  Brewing  Company,  defendant,  to  re- 
cover rent  for  the  lease  of  premises  by  defendant  from 
plaintiff.  From  a  judgment  for  plaintiff  for  $198.79, 
defendant  brings  error. 

Winston,  Payne,  Strawn  &  Shaw,  for  plaintiff  in 
error ;  Abthub  C.  Marriott,  of  counsel. 

Joseph  G.  Sheldon,  for  defendant  in  error. 

Mr.  Justice  McDonaij)  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beeision. 

1.  Landlord  akd  tenant — when  lease  construed  against  party 
drafting  it.  The  whole  of  a  lease  must  be  considered,  and  force  and 
meaning  given  to  every  part,  if  possible,  and  doubtful  and  incon- 
sistent reservations  or  conditions  should  be  given  a  construction 
least  favorable  to  the  party  drafting  the  instrument. 

2.  Landlcwd  and  tenant,  S  76* — when  tenant  no  right  to  termi- 
nate lease.  In  an  action  to  recover  rent  on  a  lease  of  premises  for 
the  term  of  one  year,  where  the  lease  was  drafted  by  the  defendant, 
and  provided  that  it  was  made  on  condition  that  a  saloon  license 
would  issue,  and  that  in  the  event  of  the  city's  refusal  to  issue  a 
license  or  its  revocation  of  one  theretofore  issued,  the  lessee  might 


•See  niinois  Note*  DIcett,  YoU.  XI  to  XV,  and  CvmnlatlTO  Ovarterly, 
loplo  and  section  number. 
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terminate  the  lease  on^ten  days'  written  notice,  and  that,  in  case 
of  destruction  or  rendering  of  the  premises  uninhabitable  by  fire, 
rent  should  abate  until  the  premises  were  rebuilt  or  rendered  fit  for 
occupancy,  and  in  case  of  failure  to  rebuild  or  repair  the  lease 
might  be  terminated  upon  notice,  and  that  the  lessee  reserved  the 
right  to  terminate  the  lease  at  any  time  on  ten  days'  notice,  held 
that  the  ten-day  cancellation  provision  had  application  only  in  case 
of  total  destruction  by  fire,  or  failure  to  put  the  premises  in  habit- 
able condition  after  damage  by  fire,  and  that  consequently  the  de- 
fendant did'  not  have  the  right  to  terminate  the  lease  at  any  time. 

3.  LiANDLOBD  AND  TENANT,  §  321* — wheti  cxclusion  Of  evidence  in 
action  for  rent  is  reversible  error.  Where,  in  an  action  for  rent 
under  a  lease,  one  of  the  issues  involved  was  the  ownership  of 
certain  property  which  the  lessee  removed  from  the  demised  prem- 
ises, and  plaintifC  introduced  evidence  as  to  his  ownership  and  in- 
stallation of  the  property,  and  defendant  oftered  countervailing 
evidence  that  it  had  installed  the  property,  and  an  objection  by 
plaintilf  to  such  evidence  was  sustained,  held  that  as  the  value  of 
the  property  was  included  in  plaintiffs  claim  and  constituted  part 
of  the  allowance  of  damages,  the  refusal  to  admit  such  evidence 
constituted  reversible  error. 


OaBtaye   Fingado,   Appellee,   y.   Wilson   Braiding   & 
Embroidering  Company,  Appellant. 

Gen.  No.  22,800. 

1.  A88I0NMENTS,  (  33* — When  pleading  not  supported  hy  personal 
affidavit  as  to  ownership  of  assigned  daim  is  defective.  In  an  action 
in  the  Municipal  Court  upon  an  account,  where  plaintifTs  statement 
of  claim  alleged  an  assignment  of  the  account  to  him  for  valuable 
consideration,  and  was  supported  by  the  affidavit  of  plaintifTs  at- 
torney which  alleged  that  the  plaintifE  was  then  the  actual  bona 
fide  holder  of  the  account,  and  the  defendant,  in  his  affidavit  of 
merits,  disclaimed  knowledge  of  the  supposed  assignment  and  stated 
upon  information  and  belief  that  the  plaintiff  was  not  the  actual 
bona  fide  owner  and  holder  of  the  account,  and  defendant's  affi- 
davit was  stricken  from  the  files  and  its  countermotion  to  strike 

•See  nifaiols  Noted  Divert,  Vols.  XI  to  XV,  fuid  CumolatlTe  Qoarterly,  Mune 
topic  and  eeetlon  number. 
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plaintiff'8  statement  was  denied,  and,  upon  the  defendant's  electing 
to  stand  by  its  affidavit  of  merits,  default  was  taken  and  judgment 
entered,  held  that  in  failing  to  support  his  statement  of  claim  by 
his  personal  affidavit  as  required  by  section  18  of  the  Practice  Act 
(J.  A  A.  Y  8556),  the  plaintiif  failed  to  state  a  cause  of  action,  and 
that  therefore  the  denial  of  the  defendant's  motion  to  strike  such 
statement  of  claim  from  the  files  was  error. 

2.  Statutes,  |  234* — how  statute  in  derogation  of  common  Utw 
construed.  A  statute  which  is  in  derogation  of  the  common  law 
must  be  strictly  construed,  and  a  strict  compliance  therewith  is 
indispensable. 

3.  Stattttes,  I  2Zi*-^ow  statute  requiring  affidavit  of  oumer- 
ship  of  assigned  claim  construed.  In  an  action  in  the  Municipal 
Court  upon  an  account,  where  the  plaintifTs  statement  of  claim 
alleged  that  he  was  the  assignee  of  such  account  for  valuable  con- 
sideration, and  the  affidavit  in  support  of  such  statement  of  claim 
was  qiade  by  the  plaintiffs  attorney*  held  that  section  18  of  the 
Practice  Act  (J.  A  A.  f  8555),  giving  the  assignee  and  bona  fide 
holder  of  a  chose  in  action  the  right  to  sue  in  his  own  name  but 
requiring  such  holder  to  i^ke  allegations  or  aflldavit  of  ownership, 
being  in  derogation  of  the  common  law,  required  strict  construction. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Mabtin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed  April 
10,  1917. 

Baeeb  &  Holder,  for  appellant;  Ot.  Baymond  C!ol- 
lins,  of  counsel. 

Heney  M.  Goldsmith,  for  appellee. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
conrt. 

Appellee,  Gustave  Fingado  (plaintiff  below),  recov- 
ered a  judgment  against  the  Wilson  Braiding  &  Em- 
broidering Company  for  $1,928.78,  to  reverse  which 
this  writ  of  error  is  prosecuted. 

Plaintiff  in  his  statement  of  claim  alleged  that  the 
account  sued  upon  had  been  assigned  to  him  for  a 

*8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  mom 
topic  and  section  number. 
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valuable  consideration.  The  statement  of  claim  was 
supported  by  the  affidavit  of  plaintiff  ^s  attorney, 
wherein  he  alleged  that  the  plaintiff  was  then  the  ac- 
tual bona  fide  holder  of  said  account. 

Defendant  filed  an  affidavit  of  merits,  in  which  it 
disclaimed  any  and  all  knowledge  or  notice  of  the  sup- 
posed assignment  of  the  account  in  question,  and 
stated  upon  information  and  belief  that  plaintiff  was 
not  the  actual  bona  fide  owner  thereof,  and  that  said 
account  was  not  assigned  to  plaintiff  for  a  good  and 
valuable  consideration. 

On  motion  of  the  plaintiff,  defendant's  affidavit  of 
merits  was  stricken  from  the  files,  defendant  made 
a  countermotion  to  strike  plaintiff's  statement  of 
claim  from  the  files,  which  was  denied  by  the  court, 
and  defendant  having  elected  to  stand  by  its  affidavit 
of  merits,  its  default  was  taken  and  the  judgment  in 
question  entered  against  it. 

The  question  here  presented  for  determination  is 
whether  or  not  plaintiff's  attorney  had  the  right  to 
make  the  affidavit  required  by  statute,  in  support  of 
plaintiff's  claim. 

Section  18  of  the  Practice  Act,  ch.  110,  Eev.  St.  of 
Illinois  ( J.  &  A.  ^  8555),  is  in  part  as  follows: 

*'The  assignee  and  equitable  and  bona  fide  owner  of 
any  chose  in  action  not  negotiable  heretofore  or  here- 
after assigned,  may  sue  thereon  in  his  own  name,  and 
he  shall  in  his  pleading  on  oath,  or  by  his  affidavit, 
where  pleading  is  not  required,  allege  that  he  is  the 
actual  bona  fide  owner  thereof,  and  set  forth  how  and 
when  he  acquired  title,"  etc. 

This  provision  of  the  statute  being  in  derogation 
of  the  common  law,  it  must  be  strictly  construed,  and 
a  strict  compliance  therewith  is  indispensable.  {Ed- 
wards (&  Bradford  Lumber  Co.  v.  Bontjes,  193  HI. 
App.  392;  Leemon  v.  Grand  Crossing  Tack  Co.,  187 
HI.  App.  247.)  One  of  the  requirements  of  the  pro- 
visions of  the  act  in  question  is  that  the  assignee 
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shall,  in  his  pleading,  on  oath  or  by  his  affidavit,  where 
pleadings  are  not  required,  allege  that  he  is  the  actual 
bona  fide  owner  of  the  chose  in  action.  The  obvious 
reason  therefor  is  that  such  information  is  peculiarly 
within  the  knowledge  and  conscience  of  the  assignee 
alone. 

The  statement  of  claim  in  question  being  unsup- 
ported by  plaintiff's  personal  affidavit,  it  failed  to 
state  a  cause  of  action  under  section  18,  supra,  and 
hence  the  court  erred  in  denying  defendant's  motion 
to  strike  same  from  the  files.  Hodden  v.  Lamed,  83 
Ga.  636;  Shatttick  v.  Myers,  13  Ind.  46;  Hinkle  v. 
Lovelace,  204  Mo.  208. 

In  our  opinion,  defendant's  said  motion  was  suffi- 
ciently definite  and  specific  to  reach  this  objection. 

In  this  view  of  the  case,  it  becomes  unnecessary  to 
pass  upon  the  other  points  raised. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Lepman  &  Heggle^  Plaintiff  in  Error,  v.  Inter-State 
Produce  Company,  Defendant  in  Error. 

Gen.  No.  22,216.    (Not  to  be  reported  in  full.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Rukub  F. 
Robinson,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  in  attachment  by  Lepman  &  Heggie,  a  cor- 
poration, plaintiff,  against  the  Inter-State  Produce 
Company,  defendant,  to  recover  the  difference  between 
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the  contract  price  and  the  market  price  of  two  cars  of 
turkeys.  From  a  judgment  for  defendant,  plaintiff 
brings  error. 

Fbank  Schoenfsld,  for  plaintiff  in  error;  Geobgx 
F.  Obt,  of  counsel. 

.Habfobb  &  LiGHTrooT,  for  defendant  in  error;  Flobt- 
BNCB  W.  Stephens,  of  counsel. 

Mb.  Presiding  Justice  McSubbly  delivered  the  opin- 
ion of  the  court. 


A1»straet  of  tho  Beeision* 

1.  Attachment,  |  9* — when  origirM  wiU  not  lie.  An  original 
attachment  will  not  He  in  IlUnois  to  recover  nnllquidated  damages. 

2.  Daicages,  §  81* — what  is  distinction  between  liquidated  and 
ufHiguidated,  damages  are  said  to  be  liquidated  where  they  can 
he  determined  from  the  contract  itself  or  from  the  contract  and 
the  rules  of  law  a9>pllcable  thereto^  and  where  it  is  necessary  to 
introduce  evidence  before  plaintiff  can  prove  his  case,  the  damages 
are  said  to  be  unliquidated. 

3.  AxTACHMKNT,  §  9* — When  affidavit  is  tar  unXiquidaied  damages. 
In  an  original  attachment  action  bought  to  recover  the  difference 
between  the  contract  price  and  the  market  price  of  two  cars  of 
turkeys,  where  the  affidavit  alleged  the  purchase  of  a  car  of  turkeys 
to  contain  a  certain  number  of  pounds  of  the  grade  designated  as 
dry  picked,  dry  packed  and  packed  in  barrels  separate,  at  a  cer- 
tain price  per  pound,  and  that  such  turkeys  were  rejected  on  the 
ground  of  being  frozen  and  of  inferior  quality  to  those  purchased, 
and  that  the  market  value  on  the  day  in  question  was  a  certain 
higher  price  per  pound,  held  that  the  order  quashing  the  attachment 
on  the  ground  that  it  appeared  in  the  affidavit  that  the  claim  was 
for  unliquidated  damages  was  correct 

i.  Attachmskt,  (  9* — what  affidavit  in  action  to  recover  differ- 
ence "between  contract  and  market  price  of  poultry  should  set  forth. 
In  an  original  attachment  action  to  recover  the  difterence  between 
the  contract  price  and  the  market  price  of  certain  cars  of  poultry, 
held  that  the  affidavit  should  have  set  forth  the  market  price  at  the 


•See  nilnoto  Notes  DiMtt,  Volt.  XI  to  XY.  and  dunatetlTO  <|wurt«rlj, 
topic  and  MCtloii  Dumber. 


272  Appellate  Courts  op  Illinois. 

H.  S.  Gile  Grocery  Co.  t.  Chicago  ft  N.  W.  Ry.  Co.,  205  IlL  App.  272. 

time  of  the  breach  of  the  contract,  which  was  on  the  day  the  articles 
should  have  been  delivered. 

6.  Attachment,  §  9* — when  origitua  action  does  not  lie  agaimt 
nonresident.  The  f^t  that  the  defendant  in  an  original  attachment 
proceeding  is  a  nonresident  does  not  alter  the  rule  that  such  an 
attachment  will  not  lie  to  recover  unliquidated  damages. 


H.  8.  Glle  Grocery  Company  et  al^  Appelleos,  i.  CM- 
eago  &  Northwestern  Railway  Company^  Appel- 
lant. 

Gen.  No.  229766.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Jomr 
CouBTNST,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Aillrmed.  Opinion  filed  April  16,  1917.  Rehearing 
denied  April  80,  1917. 

Statement  of  tlie  Case. 

Action  by  H.  S.  Gile  Grocery  Company,  a  oorporar 
tion,  and  others,  plaintiffs,  against  the  Chicago  & 
Northwestern  Bailway  Company,  a  corporation,  de- 
f etidant,  to  recover  damages  for  failnre  of  defendant 
to  deliver  a  shipment  of  canned  com  in  good  order. 
From  a  judgment  for  plaintiff  for  $284.50,  defendant 
appeals. 

Ibviko  Qbbbiott  and  Ira  C.  Beldbn,  for  appellant; 
William  G.  Wheelbb,  of  counsel. 

Matjbiob  W.  Sbttz  and  Dxtbwabd  Gbikstbad,  for  ap- 
pellees. 

Mb.  Pbbsidiko  Justigb  MoSubely  delivered  the  opin- 
ion  of  the  court. 


•gee  UllnoU  Notes  Dtgeet.  Vols.  XI  to  XT,  and  CommlatftTO  <|Mvtatljr, 
topic  HQd  MCtloB  Bomber. 
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Abstract  of  the  Decision. 

CABBIKB8,  i  81* — iohen  failure  of  carrier  to  notify  consignee  of 
arrival  of  shipment  at  port  of  embarkation  constitutes  breach  of 
contract.  In  an  action  against  a  common  carrier  for  failure  to  de- 
liver a  shipment  of  canned  corn  in  good  order,  where  the  shipment 
was  delivered  to  the  defendant  as  the  initial  carrier  and  the  car 
was  consigned  to  a  certain  party  with  directions  to  notify  the  plain- 
tifE,  in  care  of  the  steamship  company  at  a  certain  city,  and  after 
arriving  at  the  dock  at  such  city,  the  car  was  overlooked  and  re- 
mained on  the  dock  for  two  months  and  a  half,  when  notice  of  its 
arrival  was  given  to  the  steamship  company,  and  the  cases  were 
then  unloaded  from  the  car  and  remained  at  the  dock  for  over  two 
weeks,  after  which  the  shipment  was  delivered  to  a  steamer  and 
ultimately  reached  the  consignee,  and  during  all  of  this  time  no 
notice  was  given  to  either  the  consignor  or  consignee  of  the  delay 
in  shipment,  held  that  under  the  hill  of  lading  the  defendant  wm 
required  to  notify  the  plaintifl  upon  the  arrival  of  the  shipment  at 
the  port  of  embarkation,  and  that  leaving  the  car  at  such  port  with- 
out notice  to  either  the  consignor  or  consignee  for  such  period 
constituted  a  breach  of  the  contract 


C.  W.  Moyer,  Appellee,  t.  Walden  W.  Shaw  LlTory 

Company,  Appellant. 

een.  No.  22,774.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Bsir- 
JAXIN  Ball,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  C.  W.  Meyer,  plaintiflf,  against  the  Wal- 
den W.  Shaw  Livery  Company,  a  corporation,  defend- 
ant, to  recover  damages  for  injury  to  plaintiff  ^s  auto- 
mobile, caused  by  a  collision  with  another  automobile. 

•Sec  nUiHili  NotM  Dlii«sl,  VOI0.  XI  to  XV,  Mid  CmniiUiltve  Qiwrterlj, 
topic  and  Mctlon  rnimber. 
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Prom  a  judgment  for  plaintiff  for  $256,  defendant  i^)- 
peals. 

Sabath,  Staptord  &  Sabath,  for  appellant ;  Chablbs 
B.  Stapfoed,  of  counsel. 

Max  E[bau8S,  for  appellee. 

Mb.  Presiding  Justice  McSubbly  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  AxTTOMOBiLEs  AND  GABA0E8,  (  3* — wHcn  Question  o/  fteglioencB 
and  contributory  negligence  of  drivers  of  colliding  automobileg  are 
for  jury.  In  an  action  to  recover  damages  for  Injury  to  an  automo- 
bile sustained  in  a  collision  between  an  automobile  of  the  plaintiff 
and  a  taxicab  of  the  defendant  at  a  street  crossing,  where  the  tes- 
timony was  widely  at  variance,  held,  that  the  Questioop  whether  the 
accident  was  caused  by  the  negligence  of  the  defendant's  chauffeur 
and  whether  plaintifTs  chaufEeur  was  guilty  of  contributory  negli- 
gence were  properly  left  to  the  jury  and  that  the  finding  in  fkvor 
of  the  plaintifE  should  not  be  disturbed.  • 

2.  AinroMOBiLEs  and  oarages,  §  3* — when  defenses  that  plaintiff 
teas  operating  car  vAthout  license  and  at  unlawful  speed  are  unavait- 
ahle.  In  an  action  to  recover  damages  for  injury  to  an  automobile 
in  a  collision  between  i^utomobiles  owned  by  the  respective  paxties. 
where  the  defendant  charged  that  the  chaufEeur  driving  pUtintifTs 
car  had  no  license,  and  also  that  such  car  moved  across  a  boulevard 
at  a  higher  rate  of  speed  than  permitted  by  statute,  held  tl^at  as 
neither  the  running  of  the  car  without  a  license  nor  the  operation 
at  a  rate  of  speed  in  excess  of  tlie  statutory  limit  was  shown  to 
have  had  any  causal  connection  with  the  accident,  siich  defenses 
were  unavailable. 

3.  Negligence,  |  8* — when  violation  of  statute  or  ordinance  is 
material.  The  violation  of  an  ordinance  or  statute  Is  not  ordinarily 
negligence  per  se  but  only  one  of  the  elements  to  be  considered, 
and  in  any  event  such  violation,  to  be  material,  must  be  shown 
to  have  had  a  causal  connection  with  the  accident 

4.  Witnesses,  §  278* — what  is  proper  mode  of  im^^eachment. 
Permitting  an  impeaching  witness  to  testify  from  a  transcript  of 
his  stenographic  notes  is  a  proper  mode  of  impeachment. 

•See  minolfl  N«tM  Dicest,  Volt.  XI  to  XV.  md  CanmUitiTv  ^Imitsifer,  nai 
toplo  and  wotloB  number. 
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Sterne  ft  Haley  Cemj^nyy  Appellee^  t.  Tom  Chanales^ 

Appellant. 

Oen.  No.  22,794.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Coaxlkb 
N.  GooDNOw,  Judge*  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  April  16,  1917.  Rehearing  de- 
nied AprU  30,  1917. 

Statement  of  the  Case. 

Action  by  Sterne  &  Maley  Company,  a  corporation, 
plaintiff,  against  Tom  Chamales,  defendant,  to  en- 
force the  individual  liability  of  defendant,  as  officer 
of  a  corporation,  for  debts  contracted  in  the  name  of 
the  corporation.  From  a  judgment  for  plaintiff  for 
$558.79,  defendant  appeals. 

William  B.  Bbakd,  for  appellant. 

Fbank  N.  Hillis,  Mabtin  Walsh  and  Gut  M. 
Blakb,  for  appellee. 

Mb.  Pbesidiko  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  DeeiBion. 

CoiPOBAnoHB,  I  807* — when  officer  tidbte  for  dehU  made  in  name 
of  corporaHon,  In  a  suit  to  enforce  the  liability  of  an  officer  of  a 
corporation  under  section  18  of  the  Corporation  Act  ( J.  A  A.  f  2485 ), 
providing  that  if  any  person  pretending  to  be  an  officer  .shall  assume 
to  ezerdse  corporate  powers  before  compliance  with  the  act,  and 
before  «U  stock  shall  have  been  subscribed  in  good  faith,  he  shall 
be  liable  for  debts  made  by  him  in  the  name  of  the  corporation, 
where  it  appeared  that  it  was  proposed  to  form  a  corporation,  and 
that  the  defendant  subscribed  for  stock  and  was  elected  vice  presi- 


•fl6»  mtaoli  NotM  IHsert,  Tolt.  XI  to  XV.  and  dmateUve  Owurtcrly, 
togle  aad  MCtlon'BunlMr. 
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dent  and  personally  participated  in  the  business  and  contracted 
obligations,  and  that  a  charter  was  issued  but  was  not  filed  for  rec- 
ord until  after  the  delivery  of  the  merchandise  in  question,  fteld 
that  the  case  was  within  said  section  1S»  and  that  a  judgment  In 
faTor  of  plaintiff  was  proper. 


Aloizy  Boszeky  by  Frank  Boszek,  Appellee^  t.  Bauerle 

&  Stark  Company,  Appellant. 

Oen.  No.  22,801. 

1.  WoRKicEN's  CoMFEKSATioN  AcT,  (  4*— 4oiien  U  IftinOT  leQoXlv 
permitted  to  toork.  In  a  personal  injury  case  brought  on  behalf  of 
a  minor,  who  was  fifteen  years  old  at  the  time  of  being  injured, 
while  operating  a  sandpaper  machine  in  the  factory  of  the  defend- 
ant, where  the  defendant  filed  a  special  plea  alleging  that  both  par- 
ties were  under  the  Workmen's  Compensation  Act  of  1913.  and  a 
demurrer  was  sustained  and  the  defendant  elected  to  stand  by  the 
plea,  section  1  of  the  Children's  Employment  Act  of  1897  (J.  ft  A. 
K  5307),  prohibiting  children  under  fourteen  to  work  in  factories, 
and  section  11  of  the  Act  of  1903  of  the  Child  Labor  Act  (J.  ft  A. 
t  5317),  prohibiting  children  under  sixteen  from  operating  certain 
specified  machines,  including  sandpaper  machines,  considered  in 
connection  with  section  5  of  the  Workmen's  Compensation  Act  [Cal. 
IlL  St  Supp.  1916,  T  5475(5)],  defining  as  employees  "minors  who 
are  legally  permitted  to  work  under  the  laws  of  this  State,"  and 
held  that  under  such  statutes,  and  applying  the  words  of  the  Com- 
pensation Act  literally,  plaintifE  was  "legally  permitted  to  work** 
tn  the  defendant's  factory,  and  that  as  both  plaintiff  and  defendant 
were  under  the  Workmen's  Compensation  Act  of  191S»  the  trial 
court  did  not  have  jurisdiction. 

2.  Workmen's  Compensation  Act,  §  l^^-what  is  purpose,  of.  It  is 
contrary  to  the  spirit  of  the  Workmen's  Compensation  Act  to  relate 
the  amount  of  compensation  to  the  precise  act  which  occasioned  the 
injury,  as  the  purpose,  of  the  act  does  not  rest  on  the  theory  of 
negligence,  but  on  the  theory  that  the  injuries  to  workmen  and 
deaths  caused  by  accidents  in  any  business  should  be  regarded  as 


*S«e  lUinoiB  Notes  Digest,  Vols.  XI  to  XV,  and  Cnmatetlve  Qvafteriv 
topic  and  section  number.  ^' 
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a  part  of  the  expense  of  the  bualnesa  and  should  be  borne  by  such 
business. 

3.  WoRKMSN's  Compensation  Act,  |  4* — when  minor  U  legatly 
permuted  to  v>ork.  A  minor  aged  fifteen  years,  who  was  injured 
while  working  at  a  sandpaper  machine  in  a  factory,  which  was 
forbidden  him  under  section  11  of  the  Act  of  July  1,  1903,  of  the 
Child  Labor  Act  (J.  ft  A.  f  5317),  held  to  neTertheless  have  been 
"legally  permitted  to  work**  under  section  6  of  the  Workmen's  Com- 
pensation Act  of  1913  [Cal.  lU.  St  Supp.  1916,  T  5475(5)],  and  to 
have  been  thus  under  the  act,  although  injured  through  a  violation 
of  the  statute. 

4.  WoBKHKN's  Compensation  Act,  |  4* — what  minors  are  tegally 
permitted  to  do  work.  Section  5  of  the  Workmen's  Compensation 
Act  of  1913  [CaL  IlL  St  Supp.  1916,  T  5475(5)],  defining  as  em- 
ployees "minors  who  are  legally  permitted  to  do  work  under  the 
laws  of  this  State,"  construed  and  held  that  in  the  absence  of  re- 
strictive words  conditioning  the  work  of  minors  to  that  special 
kind  permitted  to  them,  eligible  minors  doing  any  kind  of  work  in 
a  lawful  place  of  employment  were  included. 

6.  Workmen's  Compensation  Aor,  I  4* — when  contention  that 
no  contract  of  employment  exists  for  application  of  act  is  untenable. 
In  an  action  in  tort  in  behalf  of  a  minor  fifteen  years  old  who  was 
injured  while  at  work  on  a  sandpaper  machine,  which  was  con- 
trary to  section  11  of  the  Child  Labor  Act  of  1903  (J.  ft  A.  f  5317), 
where  a  special  plea  was  filed  alleging  that  such  minor  was  under 
the  Workmen's  Compensation  Act,  and  plaintifE  contended  that,  as 
section  1  of  the  Compensation  Act  [Cal.  111.  St  Supp.  1916, 
7  5475(1)]  provided  that  every  employee  "as  a  part  of  his  con- 
tract of  hiring"  should  be  deemed  to  have  accepted  the  provisions 
of  the  act  and  to  be  bound  thereby,  the  plaintiff's  work  being 
unlawful,  could  not  have  been  the  subject  of  a  lawful  contract  of 
hiring,  and  that  therefore  there  was  no  contract  and  the  act  did  not 
apply,  held  that  such  contention  was  untenable. 

Deveb,  J.,  dissenting. 

On  PmxioN  pob  RxHSAsnro. 
Apfeai.  and  ebbob,  §  1157*— lolten  argument  in  petition  for  re- 
hearing  is  iniproper.    Argument  of  points  for  the  first  time  in  a 
petition  for  rehearing  is  in  violation  of  the  rules  relating  to  such 
petitions. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  H. 
Steblino  Pomeboy,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.    Reversed.    Opinion  filed  April  16,  1917.    Re- 

»S«e  Illtools  Notes  Wgevt,  Vols.  XI  to  XV,  and  Ciimal«Uv«  Qnarteriy,  aamo 
topte  and  MCtkm  niimlMff. 
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hearing  denied  April  30,  1917.    Supplemental  opinion  on  petition 
for  rehearing  filed  May  1,  1917. 

Fyffe,  Bykeb  &  Dale,  for  appellant. 

David  K.  Tokb  and  F.  A.  Bookhold,  for  appellee. 

Mb.  Pbesidinq  Justice  MoStjbely  delivered  the  opin- 
ion of  the  court 

Plaintiff,  a  minor,  while  employed  by  defendant  was 
injured.  He  brought  a  common-law  action  in  tort,  and 
upon  trial  had  a  verdict  and  judgment  for  $3,000,  from 
which  defendant  appeals. 

The  declaration  avers  that  at  the  time  of  the  injury 
plaintiff  was  under*  sixteen  years  of  age,  to  wit,  fifteen 
years  old,  and  was  operating,  by  defendant's  permis- 
sion or  direction,  a  sandpaper  machine,  in  violation 
of  the  Child  Labor  laws  of  this  State,  which  caused 
the  injury.  Defendant  pleaded  the  general  issue  and 
specially  that  both  parties  were  under  the  Workmen's 
Compensation  Act  of  1913.  A  demurrer  to  this  spe- 
cial plea  was  sustained,  and  defendant  elected  to 
stand  by  its  special  plea. 

If  the  parties  were  under  the  Compensation  Act, 
this  judgment  cannot  be  sustained,  for  the  trial  court 
had  no  jurisdiction.  If  the  parties  are  not  within  the 
act,  the  demurrer  to  the  special  plea  was  rightly  sus- 
tained and  the  case  was  tried  in  the  proper  f  orunoL  A 
majority  of  this  court  is  of  the  opinion  that  the  parties 
were  under  the  Compensation  Act,  and  consequently 
the  judgment  cannot  stand. 

That  the  defendant  is  one  of  the  class  of  employers 
included  in  the  act  is  not  in  question. 

By  section  1  of  the  Act  relating  to  the  employment 
of  children,  in  force  July  1,  1897  (J.  &  A.  1[  5307),  no 
child  under  the  age  of  fourteen  years  shall  be  em- 
ployed in  any  manufacturing  establishment  or  factory. 
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By  section  11  of  the  Act  of  July  1,  1903,  of  the  Child 
Labor  Act  (J.  &  A.  If  5317),  the  employment  of  chil- 
dren under  the  age  of  sixteen  years  to  operate  certain 
specified  dangerous  machinery  is  expressly  forbidden. 
One  of  such  machines  mentioned  in  the  act  is  a  sand- 
paper machine.  Both  statutes  prohibit  the  employ- 
ment of  any  child  under  the  age  of  fourteen  years  in 
such  a  factory  as  was  operated  by  the  defendant ;  and 
under  both  statutes  it  was  lawful  for  the  plaintiff,  fif- 
teen years  of  age,  to  be  employed  in  such  a  factory, 
but  not  to  work  at  the  sandpaper  machine.  Under 
section  5  of  the  Workmen's  Compensation  Act  [Cal. 
m.  St.  Supp.  1916,  ^  5475(5)],  among  the  persons  de- 
fined as  employees  are  "minors  who  are  legally  per- 
mitted to  work  under  the  laws  of  the  State.''  Under 
the  above  statutes,  and  applying  the  words  of  the 
Compensation  Act  literally,  plaintiff  was  "legally  per- 
mitted to  work"  in  defendant's  factory. 

It  is  argued  that  because  at  the  time  of  the  accident 
plaintiff  was  working  at  a  machine  which  was  for- 
bidden to  him  by  the  statute,  he  was  not  a  minor  "le- 
gally permitted  to  work  under  the  laws  of  the  State. ' ' 
It  is  said  that  any  other  construction  would  open  the 
door  to  violations  of  the  statutes  designed  to  safe- 
guard children  of  any  age  in  employment,  and  it  is 
suggested  in  this  connection  that  some  employments, 
for  instance  farming,  are  open  to  children  under  four- 
teen years  of  age.  It  is  not  necessary  for  us  to  de- 
termine how  whether  this  clause  includes  children 
under  fourteen  years  of  age.  It  is  possible  to  discern 
a  substantial  distinction  between  the  status  of  children 
wholly  forbidden  employment  in  a  factory  or  similar 
place  and  those  permitted  to  work  in  such  places.  It 
is  difficult  to  see  any  substantial  distinction  between 
the  status  of  eligible  minors  and  of  adults ;  both  may 
lawfully  work  in  a  factory ;  both  may  not  work  at  cer- 
tain machines;  adults  may  not  work  at  machines  con- 
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structed  and  operated  contrary  to  the  varions  safety 
regulations  of  the  State ;  minors  may  not  work  at  cer- 
tain specified  machines;  the  underlying  purpose  in 
both  cases  being  safety.  The  status  of  employment  is 
the  same  in  both  cases ;  the  difference  lies  only  in  the 
details  of  the  regulations  for  safety.  We  have  laws 
relating  to  the  guarding  of  dangerous  machines,  fac- 
tories, hours  of  labor,  occupational  diseases,  comfort 
and  safety  of  employees.  An  adult  employee  injured 
through  the  violation  of  any  of. these  regulations  is 
still  under  the  Compensation  Act.  By  parity  of  rea- 
soning a  minor  permitted  to  work  in  the  same  factory 
is  under  the  act  although  injured  through  a  violation 
of  statute. 

We  are  of  the  opinion  that  it  is  contrary  to  the 
spirit  of  the  Workmen's  Compensation  Act  to  relate 
the  amount  of  compensation  to  the  precise  act  which 
occasioned  the  injury.  The  purpose  of  the  act  is  to 
compensate  for  personal  injuries  speedily  and  eco- 
nomically, unrelated  to  any  negligence  or  omission  of 
legal  duty,  such  compensation  to  be  considered  as  part 
of  the  cost  of  production.  **The  Workmen's  Com- 
pensation Act  is  an  entire  departure  from  the  common 
law  in  regard  to  the  relation  of  master  and  servant. 
It  does  not  rest  on  the  theory  of  negligence,  but  on  the 
theory  that  the  injuries  to  workmen  and  deaths  caused 
by  accidents  in  any  business  should  be  regarded  as  a 
part  of  the  expense  of  the  business  and  should  be 
borne  by  the  business."  Keeran  v.  Peoria,  B.  A  C. 
Traction  Co.,  277  111.  413,  420. 

We  believe  this  was  the  manifest  intention  of  the 
Legislature  with  reference  to  eligible  minors.  If  it 
had  been  otherwise,  it  would  have  been  very  easy  to 
have  added  after  the  words,  **  legally  permitted  to 
work  under  the  laws  of  the  State,"  restrictive  words 
conditioning  the  work  of  minors  to  that  special  kind 
permitted  to  them.    That  this  was  not  done  impels  to 
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the  conclusion  that  the  words  were  nsed  with  the  in- 
tention to  include  minors  in  a  lawful  place  of  employ- 
ment doing  any  kind  of  work. 

In  sectipn  1  of  the  Workmen  ^s  Compensation  Act  of 
1913  [Cal.  HI.  St.  Supp.  1916,  H  5475(1)]  it  is  provided 
that  every  employee  *  *  as  a  part  of  his  contract  of  hir- 
ing ♦  •  •  shall  be  deemed  to  have  accepted  all  the 
provisions  of  this  Act  and  shall  be  bound  thereby.'' 
It  is  plausibly  argued  that  as  it  was  unlawful  for 
plaintiff  to  work  at  a  sandpaper  machine,  such  work 
could  not  be  the  subject  of  a  lawful  contract  of  hiring; 
hence  there  is  no  contract  and  the  act  does  not  apply. 
But  this  might  be  said  of  any  employment  of  minor  or 
adult  who  works  for  an  employer  who  fails  to  comply 
with  the  legal  safety  regulations  in  his  place  of  busi- 
ness. This  contention  is  aimed  at  the  effectiveness  of 
the  Compensation  Act,  and  if  sustained  would  render 
it  useless.  We  think  this  contention  goes  too  far.  If 
there  is  no  contract,  then  the  mutual  duties  between 
master  and  servant  disappear,  and  employees  would 
be  unprotected  either  under  the  Compensation  Act  or 
at  common  law.  Violation  of  law  is  no  part  of  the 
contract  of  employment.  The  contract  is  for  personal 
services  at  agreed  wages,  subject  to  the  laws  of  the 
land. 

The  entire  argument  for  plaintiff  seems  to  be  based 
upon  a  promise  which,  if  established,  would  work  great 
hardship  to  employees  generally;  logically  pursued 
it  would  lead  to  the  avoidance  of  the  obligations  of  the 
Compensation  Act  by  employers  wherever  there  was 
noncompliance  with  the  safety  regulations  imposed  by 
statute,  and  we  would  have  again  with  us  the  trouble- 
some and  unfair  puzzles  of  assumed  risk,  contributory 
negligence,  fellow-servant,  and  the  like. 

The  only  reported  case,  in  point,  of  which  we  know 
is  Foth  V.  Macomher  <&  Whyte  Rope  Co.,  161  Wis.  549, 
in  which  the  court  construed  these  words  we  have  been 
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considering,  which  are  identical  in  the  Wisconsin 
Compensation  Act  and  ours.  The  reasoning  in  that 
opinion  seems  to  us  to  be  convincing  and  has  influ- 
enced our  conclusion.  Counsel  for  plaintiff  has  not 
successfully  distinguished  that  case  from  the  case  be- 
fore us.  The  suggestion  that  the  Illinois  and  "Wiscon- 
sin laws  differ  with  respect  to  eligibility  of  all  minors 
for  some  work-^to  wit,  agriculture — is  based  on  er- 
ror. The  law  is  the  same  in  both  States,  as  appears 
in  the  additional  opinion  filed  in  the  Foth  case,  in  dis- 
posing of  a  petition  for  rehearing.  The  very  point 
presented  by  counsel  in  this  connection  is  there  given 
attention.  Referring  to  the  words  in  question,  the 
opinion  says :  * '  The  oflSce  of  this  clause  *  *  *  is  to 
constitute  a  reference  by  which  the  conditions  and  re- 
strictions of  the  laws  of  the  State  relating  to  the 
employment  of  minors  are  intended  to  be  incorporated 
in  this  act. ' '    We  are  in  accord  with  this  construction. 

We  hold  that  plaintiff  and  defendant  here  were  un- 
der the  Workmen's  Compensation  Act  of  1913,  and 
that  the  trial  court  did  not  have  jurisdiction. 

The  judgment  of  the  Superior  Court  is  reversed. 
•  Reversed. 

Mb.  Justice  Devee  dissents. 

Supplemental  Opinion  by  Mb.  Justice  MoSubely, 
UPON  Petition  fob  Reheabing. 

A  petition  for  rehearing  has  been  filed  on  behalf  of 
plaintiff,  which  consists  ahnost  entirely  of  argument 
of  points  not  heretofore  presented  for  our  considera- 
tion.   This  is  in  violation  of  the  rules  of  this  court 

However,  our  attention  is  now  for  the  first  time 
called  to  two  cases  bearing  upon  the  question  involved. 
The  first  of  these  is  Stetz  v.  F.  Mayer  Boot  d  Shoe  Co., 
163  Wis.  151.  We  think  this  case  can  be  distinguished 
from  the  case  before  us  in  this,  that  in  that  case  it 
appears  the  contract  of  employment  was  unlawful  ab 
initio.    This  is  not  true  of  the  case  at  bar;  here  the  boy 
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was  origiiially  employed  in  the  ''repairing  room  oiling 
sticks/'  which  is  not  prohibited  work  to  a  boy  of  his 
age.  We  are  inclined  to  think  that  ooimsel  has  de- 
parted from  the  theory  of  his  case  as  presented  to  ns 
in  his  original  brief  and  argmnent,  and  is  attempting 
in  his  petition  for  rehearing  to  recast  this  theory  into 
the  form  passed  npon  in  the  Stetz  case,  supra. 

The  other  case  is  Lostutter  v.  Brotun  Shoe  Co., 
Gen.  No.  6317,  203  HI.  App.  517.  We  are  in  accord 
with  the  statement  of  the  dissenting  opinion  that  the 
question  of  the  repeal  of  onr  Child  Labor  Act  is  not 
involved. 

While  the  opinions  in  these  cases  do  not  dissuade  ns 
from  our  opinion  heretofore  expressed,  they  emphar- 
size  the  importance  of  having  a  final  determination  of 
the  question  involved  by  our  Supreme  Court;  and  to 
secure  this  we  are  ready  to  give  assistance  in  any 
feasible  way  which  may  be  suggested  to  us. 

Petition  for  rehearing  denied. 


Anna  Bichert,  Administratrix,  Appellee^  v.  Tillage  of 

NileSy  Appellant. 

Gen.  No.  22,805.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd 
8.  Tdthiix^  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Anna  Bichert,  administratrix  of  the  es- 
tate of  Albert  Bichert,  deceased,  plaintiff,  against  the 
Village  of  Niles,  defendant,  to  recover  for  the  death  of 
Albert  Bichert,  alleged  to  have  been  dne  to  the  negli- 
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gence  of  defendant  in  knowingly  permitting  a  certain 
public  highway  to  be  in  an  unsafe  condition  of  repair 
so  that  it  was  not  safe  for  public  travel.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

Theodore    A.    Kolb,    for    appellant;    Fbakcis  X 
BuscH,  of  counsel 

9 

Irwin  E.  Hazen  and  Le  Boy  V.  Penwell,  for  appel- 
lee. 

Mr.  Presiding  Justice  MoSurbly  delivered  the  opin- 
ion of  the  court 

Abstract  of  the  Decision,     v 

1.  Municipal  corporations,  S  1098* — when  evidence  Bufftcient  to 
Bhov)  that  boy  did  not  jump  off  wagon.  In  an  action  against  a 
village  to  recover  for  the  death  of  a  boy  fifteen  years  old  caused 
by  being  thrown  from  a  wagon  which  was  being  driven  by  another 
person  along  a  public  road  on  a  dark  night,  where  the  front  wheel 
of  the  wagon  went  down  into  a  hole  up  to  the  axle,  folfowed  by 
the  hind  wheel,  and  it  was  claimed  that  the  boy  Jumped  off,  and 
no  one  saw  him  the  instant  he  went  off  the  wagon,  but  the  driver 
of  the  wagon  stated  that  he  saw  a  lantern  which  the  boy  held 
fall  down  in  front  of  the  wagon  and  go  out,  and  that  the  boy 
apparently  fell  off  the  seat,  and  stopped  his  team  and  got  down  and 
found  the  boy  lying  on  the  street  in  an  apparently  lifeless  condition, 
evidence  held  sufficient  to  show  that  the  boy  was  thrown  oif  or 
fell  off  the  wagon,  and  that  he  did  not  Jump  off  it 

2.  Municipal  cobpobations,  S  1098* — when  evidence  sufficient  to 
show  negligence  in  allowing  hole  to  exist  in  road.  In  an  action 
against  a  village,  to  recover  for  the  death  of  a  boy  caused  by  Mb 
being  thrown  from  a  wagon  as  the  result  of  the  wheels  going  down 
into  a  hole  in  a  public  road  on  a  dark  night,  held  that  testimony 
showing  that  such  hole  had  been  in  the  street  for  about  a  month, 
and  that  accidents  had  happened  at  the  same  hole  before  the  acci- 
dent in  question,  constituted  sufficient  proof  of  negligence. 

3.  Municipal  cobpobations,  9  1089* — what  evidence  admissible  to 
show  condition  of  road  after  accident.  Where,  in  an  action  against 
a  village  to  recover  for  the  death  of  a  boy  caused  by  his  being 

•See  minole  Motes  Dlirest,  Vole.  XI  to  XV,  and  Cvmolatlve  Qaarlerij,  mmt 
tople  mud  lectlon  number. 
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thrown  from  a  wagon  as  the  result  of  the  wheels  going  clown  Into 
a  hole  In  a  public  road  on  a  dark  night,  the  defendant  claimed 
that  it  was  error  to  permit  evidence  as  to  the  filling  up  of  the  hole 
very  shortly  after  the  accident,  and  where  it  appeared  that  the 
witnesses  who  gave  such  testimony  had  been  sent  for  the  purpose 
of  filling  the  hole,  and  had  testified  as  to  its  location  and  sise^ 
held  that  such  evidence  was  proper  to  prove  conditions  immedi- 
ately or  shortly  after  the  accident  in  question. 


William   Billos   uid    George   Thanos,   Appellees,   t. 
Joseph  F.  Eozlowskiy  Appellant. 

een.  No.  22,812.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Johk  J. 
Sullivan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Aflirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  William  Billos  and  George  Thanes,  plain- 
tiffs/against  Joseph  T.  Kozlowskiy  defendant,  to  re- 
oover  money  deposited  as  security  for  the  payment  of 
rent.  From  a  judgment  for  $853.28  in  favor  of  plain- 
tiffs, defendant  appeals. 

Beaoh  &  BxAOH,  for  appellant ;  Paxtl  C.  Sohtjssmak, 
of  counsel. 

W.  A.  MoBBOw,  for  appellees. 

Mft.  FtassmiNo  Justice  McSubelt  delivered  the  opin- 
ion of  the  court 

Abstract  of  the  Decision. 

1.  Damaoes,  I  86* — when  money  depo$ited  hy  tenant  oi  Becurity 
for  rent  not  treated  as  liquidated  damages.    In  an  action  to  reeoyer 

•B«e  nUnais  N««m  fMsesI,  Volt.  XI  to  XV,  and  CvmulatlTO  Qimrloriy.  mibo 
UfQiU  aad  lectioa  Bvmbor. 
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money  deposited  under  a  lease  to  secure  the  payment  €l  rent,  where 
the  plaintiffs  had  been  dispossessed  under  a  judgment  for  possession, 
and  the  rent  of  one  month  amounting  only  to  one-eighth  of  the 
deposit,  was  InTolyed,  and  the  issue  was  whether  the  defendant 
was  entitled  to  retain  the  entire  deposit  as  liquidated  damages, 
held  that  to  comipel  the  forfeiture  of  the  entire  amount  ut  the  de- 
posit for  the  n<uipaymient  of  a  month's  rent  would  be  unconscion- 
able. 

2.  Daicagss,  I  86^ — wlua  U  fuUure  of  money  depoMed  hy  tematU 
at  Meourity  for  rent.  Money  deposited  by  a  tenant  as  security  tw 
rent  will,  as  a  rule^  be  regarded  as  a  penalty  merely  and  not  as 
liquidated  damages,  ax^d  it  is  immaterial  whether  the  deposit  is 
called  a  penalty  or  liquidated  damages,  and  particularly  so  when 
the  deposit  is  out  of  all  proportion  to  the  rent  due. 

3.  Damaqes,  i  85* — what  it  important  in  determining  whether 
depoHt  i8  pencaty  or  otherwUe.  The  element  of  reasonableness  is 
an  Important  factor  in  determining  whether  or  not  a  deposit  should 
be  considered  as  a  penalty  or  otherwise,  and  if  the  forfeiture  would 
be  unreasonable^  the  entire  deposit  should  not  be  applied  as  liqui- 
dated damagea 


Mrs.  A.  MargoliSy  Appellee,  y.  Chieago  Ballways  Com- 
pany, Appellant. 

Gen.  No.  82,816.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Dehnis 
W.  Sullivan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Afflrmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Mrs.  A.  Margolis,  plaintiff,  against  the 
Chicago  Railways  Company,  defendant,  to  recover 
damages  for  injuries  to  plaintiff's  automobile  due  to 
a  collision  with  defendant's  street  car.  From  a  judg- 
ment for  plaintiff  for  $340.15,  defendant  appeals.    - 
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William  H.  Symaies  and  Pbank  L.  Kbibtb,  for  ap- 
pellant; J.  R.  GunjJAMS  and  0.  C.  Cunningham,  of 
cotmseL 

Gboboe  D.  Wellingtok  and  Ebnest  W.  Clabx,  for 
appellee. 

Mb.  Presiding  Justice  McSubblt  delivered  the  opin- 
ion of  the  conrt. 

Abstract  of  the  Decision. 

1.  Street  bailboads,  S  131* — uihen  evidence  is  8utMent  to  sus- 
tain judgment  for  plaintiff  in  action  for  injuries  to  automol)ile»  In 
an  action  agaipst  a  street  car  company  to  recover  damages  for  in- 
juries to  plaintiiTs  antomoblle,  where  the  trial  was  by  the  court, 
and  It  appeared  that  as  the  automiobile  which  was  being  driven 
south,  came  to  an  east  and  west  street  and  before  starting  to  turn, 
the  driver  stopped  the  car,  and,  in  looking  south,  s%w  a  northbound 
car  standing  in  front  of  the  car  bams  about  half  a  block  away  and 
passengers  getting  on  and  off,  and  that  she  then  started  to  turn 
east  and  when  the  car  was  partially  upon  the  northbound  track 
she  reversed  and  started  back  towards  the  west,  and  that  just  then 
the  car  struck  the  front  end  of  the  automobile,  held  that  a  judg- 
ment in  favor  of  the  plaintiff  was  not  manifestly  against  the  weight 
of  the  evidence. 

2.  Stbset  baixboads,  I  97* — nohen  driver  of  automoMle  is  not 
negligent  in  turning  at  street  intersection  in  front  of  street  car.    In 

^n  action  against  a  street  car  company  to  recover  damages  for 
injuries  to  plaintifTs  automobile,  where  the  trial  was  by  the  court, 
and  it  appeared  that  as  the  automobile  which  was  being  driven 
Bouth  came  to  an  east  and  west  street,  and,  before  starting  to  turn, 
the  driver  stopped  the  car,  and,  in  looking  south,  saw  a  north- 
bound car  standing  in  front  of  the  car  bams  about  half  a  block 
away  and  passengers  getting  on  and  off,  and  that  she  then  started 
to  turn  east,  and  when  the  car  was  partially  upon  the  northbound 
track  she  reversed  and  started  back  towards  the  west,  and  that 
Just  then  the  car  struck  the  front  end  of  the  automobile,  held  that 
the  trial  court  could  properly  conclude  that,  as  the  automobile  was 
first  at  the  street  intersection,  the  motorman  of  the  street  car  should 
have  given  the  driver  time  to  pass,  and  that  she  was  Justified  in 
proceeding  to  make  the  turn  without  pairing  further  attention  to 
the  street  car. 


•8«e  niinoto  N«tM  IHrnewt,  Vols.  XI  to  XV,  and  CnmiilfttiTO  Quarterly,  Muno 
tople  and  section  nvmber. 
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Bessie  Feldman,  Appellee,  t.  Chicago  Railways  Com- 
pany, Appellant. 

Oen.  No.  22,82&.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

,  Statement  of  the  Case. 

Action  by  Bessie  Feldman,  plaintiff,  against  the  Chi- 
cago Railways  Company,  defendant,  to  recover  dam- 
ages for  personal  injuries  received  while  alighting 
fi^om  one  of  defendant's  street  cars  and  due  to  the 
sudden  starting  of  the  car.  From  a  judgment  for 
plainti^  for  $2,000,  defendant  appeals. 

Watson  J.  Fbeby,  for  appellant;  W.  W.  Gxjbuby,  J. 
R.  GuLLJAMS,  Joseph  D.  Ryan  and  Frank  L.  Kbibte, 
of  counsel. 

WiLUAM  CUI4LBN  BuENS,  for  appellee ;  A.  H.  Banes, 
of  counsel. 

Mb.  Presiding  Justice  MgSurbly  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Cabbiebb,  S  476* — when  evidence  8ufflcient  to  »how  injury  of 
alighting  paaaenger  l>y  sudden  starting  of  car.  In  an  action  for 
personal  injuries  sustained  by  plaintiff  while  alighting  from  the  de- 
fendant's street  car,  where  plaintiff  claimed  to  have  been  injured 
by  the  sudden  starting  of  the  car  while  she  was  in  the  act  of  alight- 
ing, and  her  uncontradicted  testimony  was  corroborated  by  her  son 
and  another  witness,  held  that,  while  there  might  have  been  incon- 
sistencies in  the  plaintiff's  story  of  more  or  less  importance,  the 

•8«e  nilnoto  Note*  Divest,  Vols.  XI  to  XV,  and  CumnlatlTO  Qnarterlj,  naw 
topic  and  Mctlon  nwnbor. 
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Jaiy  could  properly  conclude  that  In  Its  essentials  it  was  sufficient 
to  support  the  charges  of  negligence  in  the  declaration. 

2.  Appeal  and  ebbob,  |  1248* — Moihen  counael  may  not  complain  of 
conduct  of  court  in  administering  rehuke.  Where,  in  the  argument 
of  a  personal  injury  case,  the  defendant's  attorney  persisted  in 
bringing  before  the  Jury  material  matter  which  was  not  strictly 
part  of  the  evidence,  and  which  the  court  ruled  out,  and. then,  upon 
counsel  persisting,  was  rebuked  by  the  court,  held  that  as  the  action 
of  the  court  was  invoked  by  the  improper  'conduct  of  counsel,  the 
defendant  could  not  be  heard  to  complain  on  appeaL 

3.  Damages,  |  lli^— when  verdict  for  infuriee  to  woman  is  not 
excessive,  A  verdict  for  $2,000  held  not  excessive,  where  a  woman 
nine  weeks  pregnant,  who  was  thrown  while  alighting  from  a  street 
car.  received  injuries  to  her  leg,  stayed  in  bed  about  ten  days,  then 
suffered  a  miscarriage,  was  in  bed  three  weeks  thereafter,  was  for 
some  time  attended  every  day  by  her  physician,  also  suffered  con- 
siderable pain,  was  apparently  in  good  health  before  the  accident, 
was  sick  during  the  succeeding  summer  and  has  suffered  pain  in  her 
bide  since  then. 


Pennsylyania  Company  and  Chleago  &  Alton  Ballroad 
Company,  Appellees,  y.  Erie  Railroad  Company, 
Appellant.  • 

een.  No.  22,880.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscab 
11  ToBBisoiv,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  April  16,  1917.  Rehearing 
denied  April  30,  1917. 

Statement  of  the  Case. 

Action  by  the  Pennsylvania  Company,  a  corpora- 
tion, and  the  Chicago  &  Alton  Railroad  Company,  a 
corporation,  plaintiffs,  against  the  Erie  Bailroad 
Company,  a  corporation,  defendant,  to  recover  dam- 

*8ee  niinoto  Note*  Divest,  Vols.  XI  to  XV,  and  Cumolatlve  Quarterly,  same 
topie  aad  section  number. 
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ages  for  injury  to  a  caisson  sunk  by  plaintiffs  in  con- 
nection with  the  construction  of  a  bridge  and  struck 
by  defendant's  steamer  while  navigating  in  the  Chi- 
cago River.  From  a  judgment  for  plaintiffs  for  $11,- 
500,  defendant  appeals. 

W.  0.  Johnson  and  Bull  &  Johnson,  for  appellant; 
Robert  J.  Folonib  and  Gbobge  C.  Gale,  of  counsel. 

LoEscH,  ScoFiELD,  LoEscH  &  RiCHABDs  and  Winston, 
Payne,  Strawn  &  Shaw,  for  appellees;  Silas  H. 
Strawn,  James  Stillmtell  and  Walter  H.  Jacobs,  of 
counsel. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 


1.  Collision,  |  4* — when  negligent  management  of  steamer  U 
sole  cause  of  injury  to  caisson.  In  an  action  for  damages  for  injury 
to  a  caisson  through  its  being  struck  by  a  steamer  of  the  defendant 
which  was  being  navigated  in  .the  daytime  in  a  navigable  river, 
where  it  appeared  that  such  caisson  had  been  sunk  by  the  plaintlfh 
in  connection  with  the  construction  of  a  new  railroad  bridge,  and 
that  it  was  twenty-eight  feet  long  by  sixteen  feet  wide,  and  pro- 
jected four  feet  above  the  water,  and  closed  the  south  draw  of  the 
old  bridge  so  that  vessels  could  use  only  the  north  draw,  which 
facts  were  known  to  the  captain  of  the  steamer  and  to  the  captain 
of  the  tug  having  the  same  in  tow,  and,  in  approaching  the  bridge, 
which  was  swung  to  let  the  steamer  pass,  the  latter  should  have 
retarded  its  speed  in  order  to  get  through  the  proper  draw,  but 
instead  went  ahead  at  full  speed,  held  that  the  sole  cause  of  the 
accident  was  the  negligent  management  of  the  steamer,  unaffected 
either  by  the  conduct  of  the  captain  of  the  tug  or  those  in  charge  j 
of  the  bridge.                                                        , 

2.  Ck>LLisioN — when    lack    of    permit    for    bridge    and    caisiw 

is  not  defense  to  action  for  injury  to  caisson.     In  an  action  for  j 

damages  for  injury  to  a  caisson  through  its  being  struck  by  a  \ 

steamer  of  the  defendant  which  was  being  navigated  in  the  day*  ■ 
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time  in  a  navigable  river,  where  it  appeared  that  such  caisson  had 
been  sunk  by  the  plaintiffs  in  connection  with  the  construction  of 
a  new  raih^ad  bridge,  and  that  it  was  twenty-eight  feet  long  by 
sixteen  feet  wide,  and  projected  four  feet  above  the  water,  alid 
closed  the  south  draw  of  the  old  bridge  so  that  vessels  could  use 
only  the  north  draw,  which  facts  were  known  to 'the  captain  of.  the 
steamer  and  to  the  captain  of  the  tug  having  the  same  in  tow,  and, 
in  approaching  the  bridge,  which  was  swung  to  let  the  steamer  pass, 
the  latter  should  have  retarded  its  speed  in  order  to  get  through  the 
proper  draw,  but  instead  went  ahead  at  full  speed,  and  defendant 
contended  that  the  lack  of  a  city  permit  for  the  bridge  and  caisson 
constituted  a  defense,  held  that,  as  the  negligent  management  of 
the  steamer  was  the  sole  cause  of  the  accident,  the  lack  of  a  per- 
mit had  no  causal  connection  whatever  with  the ,  occurrence  and 
was  therefore  not  a  defense  to  the  suit 

3.  Collision — when  exclusion  of  ordinanccM  is  not  erroneous. 
The  exclusion  of  city  ordinances  in  an  action  for  damages  for  in- 
Jury  to  a  caisson  through  its  being  struck  by  a  steamer  is  not  error 
where  the  violation  of  such  ordinances  had  no  causal  connection 
with  the  occurrence  in  question. 


Idyanee  Terra  Cotta  Company,  Appellant,  y.  B.  Wat- 
son Cross,  Appellee. 

Gen.  No.  22,833.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  DEins 
E.  SuLLiVAir,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Aflirmied.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Bill  of  interpleader  by  the  Advance  Terra  Cotta 
Company,  complainant,  against  Henry  B.  Prosser  and . 
B.  Watson  Cross,  rival  claimants  for  certain  shares  of 
stock  of  complainant  corporation,  defendants.  From 
a  judgment  that  the  stock  belonged  to  defendant 
Cross,  dismissing  the  bill  for  want  of  equity,  and  for 
costs  amounting  to  $278.75  against  complainant  in 
favor  of  defendant  Cross,  complainant  appeals. 
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BuELL  &  Abbey,  for  appellant. 

Edwin  L.  Waugh,  for  appellee. 

Mb.  Presiding  Justice  McSurbly  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Interpleader,  §  19* — when  costs  properly  assessed  againtt 
complainant.  On  a  bill  of  Interpleader,  where  the  bill  alleged  that 
the  defendant  and  another  party  were  rival  claimants  for  cert&in 
shares  of  stock  of  the  complainant  corporation,  and  tt  was  held 
that  the  stock  belonged  to  the  defendant,  and  the  bill  was  dismlBsed 
for  want  of  equity  and  the.  costs  assessed  against  complainant,  held 
that,  as  the  bill  was  not  bronght  in  good  faith,  the  costs  were 
properly  assessed  against  the  complainant. 

2.  Interpleader,  §  19* — tphen  complainant  acting  coltusively  or 
in  had  faith  is  liable  for  costs.  Costs  on  a  bill  of  interpleader  are 
as  a  general  rule  eventually  taxed  against  the  person  who  made  the 
false  claim  and  made  the  proceeding  necessary,  but  where  the  com- 
plainant acts  collusively  or  in  bad  faith,  the  costs  of  the  successful 
claimant  may  be  taxed  against  him  in  both  the  trial  and  Appellate 
Courts. 

3.  Interpleader,  S  2* — tchen  hUt  of  does  not  lie  in  favor  of  cor- 
poration. Where  a  bill  of  Interpleader  filed  by  a  corporation  al- 
leged that  one  of  the  defendants  and  a  certain  other  party  were 
rival  claimants  for  certain  shares  of  the  stock  of  the  company,  and 
it  appeared  that  the  president  and  agent  of  complainant  made  an 
agreement  with  such  defendant  to  the  effect  that  upon  the  perform- 
ance of  certain  services  he  would  be  given  aa  consideration  cer- 
tain shares  of  stock,  and  such  services  were  p'erformed  by  such 
defendant  and  the  stock  was  issued,  and  such  stock  was  the  prop- 
erty in  controversy,  and  such  president  was  the  other  rival  claim- 
ant, held  that  such  president  had  no  rightful  claim  to  the  stock, 
and  that  whatever  controversy  there  was,  lay  wholly  between  com- 
plainant and  such  defendant,  and  that  therefore  there  was  no  oc- 
casion for  a  bill  of  interpleader. 

•See  minois  Notes  Divest,  Toll.  XI  to  XV,  and  CumnlstlTO  Quarterly,  mmt 
tople  and  sectloa  number. 
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Anna  E.  Bastle^  Administratrix,  Defendant  in  Error, 
T.  Chicago,  Boek  Island  &  Paeifle  Bailway  Com- 
pany, Plaintiff  in  Error, 

een.  No.  22,837.    (Not  to  be  reported  in  full.) 

ETrror  to  the  Superior  Court  of  Cook  county;  the  Hon.  Mabcub 
A.  Kavakagh,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1916.    Affirmed.     Opinion  filed  April  16»  1917. 

Statement  of  the  Case. 

Action  by  Anna  E.  Bastle,  administratrix  of  the  es- 
tate of  John  A.  Bastle,  deceased,  against  the  Chicago, 
Bock  Island  &  Pacific  Eailway  Company,  defendant,  to 
recover  for  the  death  of  said  John  A.  Bastle,  alleged 
to  be  due  to  the  sudden  starting  of  a  car  on  a  team 
track  from  which  deceased,  as  the  agent  of  the  con- 
signee, was  engaged  in  inspecting  merchandise.  From 
a  judgment  for  plaintiff  for  $8,000,  defendant  brings 
error. 

M.  L.  BEUi  and  A.  B.  Enoch,  for  plaintiff  in  error. 

James  C.  MoShane,  for  defendant  in  error. 

Mb.  FkEEsmiNO  Justigb  McSubelt  delivered  the  opin- 
ion of  the  court 

Abstract  of  the  Decision. 

1.  WoBKUEN's  CoMPENSATionr  AcT,  f  12* — fchen  motion  in  arrest 
of  judgment  in  action  for  death  is  properly  denied.  In  an  action 
against. a  railroad  company  for  death  caused  by  the  sudden  move- 
ment of  a  car  of  the  defendant  while  the  deceased  was  inspecting 
the  contents  of  such  car  as  an  employee  of  the  consignee,  while 
such  car  was  on  one  of  the  team  tracks  of  the  defendant,  where 
the  defendant  filed  a  special  plea  setting  up  that  its  occupation  and 

«8c«  minols  NotM  Dlirett,  Tols.  XI  to  XV,  and  Cumnlsilve  Quarterly,  nme 
topie  and  ««etlon  number. 
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that  of  the  deceased's  employer  came  within  the  occupation  speclfled 
In  section  3  of  the  Workmen's  Compensation  Act  [Cal.  111.  St  Supp. 
1916,  1[  5475(3)],  and  claimed  that  its  motion  In  arrest  should  have 
been  sustained,  as  the  declaration  failed  to  state  a  cause  of  action 
under  such  act,  held  that  the  motion  was  properly  denied,  as  the 
declaration  made  no  reference  to  the  act,  and  plaintiff  was  not 
seeking  to  recover  except  In  the  common-law  action  of  tort. 

2.  WoBKMKN'B  Compensation  Act,  §  3* — tohen  employer  U  not 
under.  In  an  action  against  a  railroad  company  for  death  caused 
by  the  sudden  movement  of  a  car  on  a  team  track  of  the  defendant 
while  the  deceased  was  inspecting  the  contents  of  such  car  as  an 
employee  of  the  consignee,  held  that  as  the  deceased's  employer 
was  engaged  in  the  egg  brokerage  business,  and  as  neither  such 
employer  nor  the  deceased  had  anything  to  do  with  the  unloading 
or  hauling  of  any  eggs  at  any  time,  and  no  action  had  ever  been 
taken  by  the  employer  towards  accepting  or  rejecting  the  Compensa- 
tion Act,  such  employer  did  not  come  within  the  act 

3.  Workmen's  Compensation  Act,  §  3* — when  employer  is  not 
engaged  in  occupation,  enterprise  or  huHnes's  within  statute.  In 
an  action  against  a  railroad  company  for  death  caused  by  the  sud- 
den movement  of  a  car  on  a  team  track  of  the  defendant  while  the 
deceased  was  inspecting  the  contents  of  such  car  as  an  employee  of 
the  consignee,  where  it  was  contended  that  the  case  was  within 
the  Workmen's  Compensation  Act  of  1913,  because  the  employer 
of  the  deceased  was  one  of  the  kinds  of  employers  enumerated  in 
section  3  of  the  Act  [Cal.  IlL  St  Supp.  1916,  T  5475(3)],  which, 
under  the  terms  of  the  act,  should  be  conclusively  presumed  to 
have  elected  to  be  under  such  act,  and  where  it  appeared  that  such 
employer  was  engaged  in  the  egg  brokerage  business  and  had 
nothing  to  do  with  the  unloading  or  hauling  of  any  eggs  at  any 
time,  held  that  the  only  occupation  which  it  could  possibly  be 
claimed  affected  such  employer  was  that  described  as  "carriage 
by  land  and  water  and  loading  or  unloading  in  connection  there- 
with," and  that  any  teaming  which  such  employer  hired  to  be  done 
for  it  could  not  be  its  "occupation,  enterprise  or  business"  within 
the  meaning  of  the  statute. 

•8e«  nilnoto  Not«»  IMirest,  Vols.  XI  to  XV,  and  CumnlatlTe  Quarterly.  Bame 
tople  and  lactlon  Bvonber. 
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William  J.  Jenson  et  al.,  trading  as  Be^elin^  Jenson 
&,  Compan]',  Appellants,  y.  Oliyia  Nelson,  Appellee. 

Gen.  No.  22,840.     (Not  to  be  reported  in  fnll.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  R.  J. 
Casnahan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 


Statement  of  the  Case. 

Action  by  William  J.  Jenson,  Max  L.  Wolff  and  El- 
bert N-  Manning,  copartners,  trading  as  Regelin,  Jen- 
son &  Company,  plaintiffs,  against  Olivia  Nelson,  de- 
fendant, to  recover  for  a  balance  claimed  to  be  due 
from  defendant,  including  a  sum  for  commissions  for 
the  sale  of  real  estate.  From  a  judgment  for  $132.89 
in  favor  of  defendant  on  her  set-off,  plaintiffs  appeal. 

Adler,  Ledereb  &  Beck,  for  appellants. 

Dakiel  M.  Hjjaly,  for  appellee. 

Mb.  PBBsmiNG  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

L  Brokers,  §  36* — when  broker  faiU  to  procure  proper  customer. 
In  an  action  by  real  estate  brokers  to  recover  commissions,  where 
it  appeared  that  defendant  had  by  written  contract  given  plaintiffs 
the  exclusive  agency  of  the  premises  for  a  period  of  three  months  at 
a  certain  sum,  "or  at  such  a  less  price  as  we  may  conclude  to  ac- 
cept," and  a  customer  with  an  offer  of  a  lesser  sum  was  procured 
but  plaintiffs  were  informed  that  such  offer  was  not  acceptable, 
and  flt  also  appeared  that  a  contract  for  such  lesser  amount  was 
drawn  up  and  given  to  the  husband  of  the  defendant,  but  defendant 
did  not  understand  until  the  contract  was  examined  at  her  home 

*See  HUnolfl  Note*  Direst,  Vols.  XI  to  XV,  and  Comulatlye  Quarterly,  same 
topic  and  section  number. 
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that  it  was  for  the  lesser  price,  and,  upon  inquiry  as  to  ivhy  the 
contract  was  not  signed,  plaintiffs  were  informed  that  it  should 
have  been  for  a  larger  sum  and  that  no .  contract  would  be  signed 
until  defendant  had  closed  up  another  deal  upon  another  piece  of 
property,  held  that  plaintiffs  had  failed  to  procure  a  customer  which 
the  defendant  was  obliged  to  accept,  and  that  under  the  terms  of  the 
contract  she  was  not  obliged  to  accept  any  customer  except  at 
the  larger  figure. 

2.  Brokers,  f  84* — when  admission  of  testimony  as  to  another 
deal  is  not  prejudicial  error.  In  an  action  by  real  estate  brokers 
to  recover  commissions,  where  it  appeared  that  defendant  had  by 
written  contract  given  plaintiffs  the  exclusive  agency  of  the  prem- 
ises for  a  period  of  three  months  at  a  certain  sum,  "or  at  such  a  less 
price  as  we  may  conclude  to  accept,"  and  a  customer  with  an  offer 
of  a  lesser  sum  was  procured  but  plaintiffs  were  informed  that  sach 
offer  was  not  acceptable,  and  a  contract  for  such  amount  was  drawn 
up  and  given  to  the  husband  of  the  defendant,  but  defendant  did 
not  understand  until  the  contract  was  examined  at  her  home  that 
it  was  for  the  lesser  price,  and,  upon  inquiry  as  to  why  the  con- 
tract was  not  signed,  plaintiffs  were  informed  that  it  should  have 
been  for  a  larger  sum,  and  that  no  contract  would  be  signed 
until  defendant ,  had  closed  another  deal  upon  another  piece  of 
property,  held  that  testimony  as  to  the  other  deal  was  not  parol 
evidence  tending  to  change  the  written  contract  and-  that  the  ad- 
mission of  such  evidence  was  not  prejudicial  error. 

•See  Illinois  Notes  Digest,  VoU.  XI  to  XV,  and  CuiniiUitlv*  Qaarterij, 
topic  and  section  number. 
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John  Schultz  for  use  of  S.  J.  Whitlock^  Appellee,  t. 
Home  Insurance  Company  of  New  York^  Appel- 
lant. 

Gen.  No.  82,844.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Newco&[br,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  and  Judgment  here.  Opinion  filed  April  16, 
1917. 

Statement  of  the  Case, 

Action  by  John  Schnltz  for  the  use  of  R.  J.  Whit- 
lock,  plaintiff,  against  the  Home  Insurance  Company 
of  New  York,  defendant,  to  recover  on  a  policy  of  fire 
insurance  issued  to  said  Schultz  on  a  building  being 
constructed  for  him,  and  assigned  by  said  Schultz  to 
said  E.  J.  Whitlock,  an  agent  of  another  insurance 
company  which  settled  for  the  loss  under  a  policy  in 
favor  of  the  contractor  with  the  latter.  From  a  judg- 
ment for  plaintiff  for  $798.50,  defendant  appeals. 

Adams,  FoiiLANSBUB,  Hawley  &  Shobet,  for  appel- 
lant; Clyde  E.  Shokey  and  Fked  Babth,  of  counsel. 

Bbothers  &  Faibfield,  for  appellee ;  Fbank  M.  Faib- 
piBLD,  of  counsel. 

Mb.  Pbesiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeision. 

1.  INSUBANCE,  §  86* — what  is  nature  of  contract  of  fire  insur- 
ance. A  contract  for  fire  insurance  is  a  contract  of  indemnity,  and 
the  insured  is  not  entitled  to  compensation  when  he  has  suffered 
no  loss  or  damage. 

2.  Insurance — when  owner  is  not  entitled  to  compensation  for 
loss  of  building  during  course  of  construction.     In  an  action  by 

*S«e  Illinois  Notes  Dlirest,  Vols.  XI  to  XV*  and  CumuUitlve  Quarterly,  same 
topic  and  section  number. 
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the  owner  of  a  building  to  recover  on  a  fire  insurance  policy  issued 
upon  a  building  in  course  of  colistruction,  where  the  owner  took 
out  insurance  with  defendant,  and  the  contractor  also  insured  the 
building  in  his  own  name  but  with  another  company,  and  a  fire 
occurred  before  the  completion  of  the  building,  and  the  appraisers 
for  the  company  who  had  insured  the  building  for  the  contractor 
appraised  the  damage,  and  paid  the  amount  to  the  contractor,  and 
at  the  same  time  plaintiff  assigned  his  policy  to  the  party  for  whose 
use  the  suit  in  question  was  brought,  he  being  the  agent  of  the 
company  who  insured  the  building  in  favor  of  the  contractor,  and 
the  contractor  repaired  the  damage  caused  by  the  fire  and  used 
therefor  nearly  all  of  the  money  received  under  his  policy,  and,  upon 
completion  of  the  building,  the  full  contract  price  was  paid  to  the 
contractor,  and  the  owner  suffered  no  loss  through  the  fire  and 
made  no  claim  under  his  policy,  held  that  the  insured  was  not 
entitled  to  compensation,  as  he  had  suffered  no  loss  or  damage. 


Albert  Fritz,  Appellant,  y.  Chicago  Railways  Company, 

Appellee. 

Gen.  No.  22,849.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
M.  Walkeb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Albert  Fritz,  plaintiff,  against  the  Chi- 
cago Railways  Company,  defendant,  to  recover  dam- 
ages for  injuries  sustained  in  a  collision  between  an 
automobile  in  which  he  was  riding  and  one  of  defend- 
ant's street  cars.  From  a  judgment  for  $300  in  his 
favor,  plaintiff  appeals. 

LiTziNGEB,  McGuBN  &  Beid,  for  appellant. 

Fbakk  L.  Kkiete,  for  appellee ;  J.  E.  Guilliams  and 
Joseph  D.  Eyan,  of  counsel. 
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Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court 

Abstract  of  the  Deeislon. 

L  Appeal  and  ebbob,  |  892* — toh^n  record  not  reviewed  teoau^e 
of  insutflciencjf  of  ahstract.  Where  the  abstract  of  the  record  In 
a  case  failed  to  show  that  the  bill  of  exceptions  contained  any  mo- 
tion for  a  new  trial  and  the  exhibits  Introduced  by  the  defendant 
were  merely  described  by  numbers  without  giving  any  Information 
as  to  their  character,  and  such  abstract  gave  what  was  designated 
as  "an  abstract  of  testimony,"  but  failed  to  show  how  such  testi- 
mony appeared  in  the  record,  and  only  one  of  ten  Instructions 
given  for  the  plaintiff  was  shown,  and  the  only  reference  to  de- 
fendant's instructions  were  the  words  "twenty-three  'instructions 
given  on  behalf  of  the  defendant  pertaining  to  the  question  of  lia- 
bility," and  such  abstract  also  failed  to  show  any  certificate  by  the 
trial  judge  that  the  purported  bill  of  exceptions  was  certified  to 
by  the  judge,  held  that  the  pleadings  before  the  Appellate  Court 
did  not  justify  a  review  of  the  record. 

2.  Appeal  and  ebbor,  §  SH* — who  may  certify  to  hill  of  excep- 
tions, A  bill  of  exceptions  must  be  certified  to  by  the  trial  judge 
and  the  clerk  of  the  court  is  without  authority  to  give  such  cer- 
tlflcate. 

3.  Appeal  and  ebbob,  |  %92*-^what  is  effect  of  failure  to  file 
proper  abstract.  The  abstract  of  the  record  is  the  pleading  of  the 
party  seeking  to  have  such  record  reviewed,  and  it  is  the  duty  of 
such  parties  to  prepare  and  file  a  complete  abstract  of  the  record 
in  accordance  with  the  rules,  and  such  abstract  as  the  reviewing 
court  can  safely  rely  upon,  and,  on  a  failure  to  comply  with  such 
rules,  the  reviewing  court  is  not  called  upon  to  review  the  record. 

4.  Damages,  |  242* — when  verdict  for  plaintiff  not  disturbed  on 
ffround  of  inadequacy  of  damages.  Where  the  preponderance  of  the 
evidence  is  in  favor  of  the  defendant,  a  verdict  for  the  plaintiff  will 
not  be  set  aside  simply  upon  the  ground  of  the  Inadequacy  of  dam- 


5.  Appeal  and  ebbob,  |  1040* — when  assumed  that  assignments  of 
error  were  inadvertently  included  in  plaintiffs  assignm>ents.  In  a 
case  where  the  plaintiff  appealed,  and  in  several  assignments  of 
error  assigned  as  error  the  refusal  of  the  trial  court  to  find  the 
defendant  not  guilty,  held  that  as  assignments  of  error  are  in  the 
nature  of  a  declaration,  and  plaintiff  was  asserting  that  the  trial 
court  should  have  Instructed  the  Jury  to  bring  In  a  verdict  of  not 
guilty,  it  was  to  be  assumed  that  such  assignments  were  inadvert- 
ently Included  in  plaintiff's  assignments. 

•See  nilnols  Notes  Dls4*st,  Vols.  XI  to  XV,  mad  ComiilatiTe  Quartcrijr, 
topie  and  section  nomber. 
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T.  K.  Gleyeland,  trading  as  Inter-State  Produee  Com- 
pany, Appellee,  ¥•  ]C.  H,  Eiehengreen,  Appellant. 

Gen.  No.  22,853.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Wuxjam 
N.  Gemmill,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  T.  K.  Cleveland,  trading  as  Inter-State 
Produce  Company,  plaintiff,  against  M.  H.  Eichen- 
green,  defendant,  to  recover  the  amount  of  funds  re- 
tained by  defendant  after  the  quashing  of  an  attach- 
ment by  a  third  person  of  fimds  owed  plaintiff  by 
defendant.  From  a  judgment  for  plaintiff  for  $911.60, 
defendant  appeals. 

This  controversy  arose  out  of  the  attachment  action, 
a  decision  in  which  was  reached  in  Lepman  <&  Reggie 
V.  Inter-State  Produce  Go,,  cmte,  p.  270. 

Fbank  Sohoenfeld,  for  appellant., 

Habfobd  &  LioHTFooT,  for  appellee. 

Mb.  Pbesiding  Justice  McStJBELY  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Gabnwhment — when  garnishee  is  not  entitled  to  retain  funds. 
In  an  action  to  recover  money  which  the  defendant  had  retained 
pending  the  decision  of  an  attachment  action  against  the  plaintiff » 
in  which  the  defendant  was  garnished,  where  the  attachment  was 
quashed  and  an  order  was  entered  discharging  the  gamlahee,  and 
although  a  certified  copy  of  such  order  was  served  on  the  defend- 
ant, and  the  money  demanded,  he  refused  to  turn  it  over,  and, 
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after  such  refusal,  a  writ  of  error  was  sued  out  in  the  attachment 
action,  but  it  did  not  appear  that  the  defendant  was  ever  made  a 
party  to  the  tuperaedeaa  or  that  he  ever  receiyed  formal  notice 
thereof,  or  that  the  writ  was  filed  in  the  Municipal  Court  clerk's 
office,  and  defendant  daimed  that  as  the  suit  in  question  was  begun 
after  the  said  writ  of  error  was  sued  out,  the  writ  might  be  pleaded 
in  abatement,  held  that,  after  the  defendant  had  been  discharged  as 
garnishee  and  demand  had  been  made  upon  him  to  return  the  money, 
he  had  no  right  to  retain  the  funds  in  the  expectation  that  the 
defeated  party  In  the  original  case  might  sue  out  a  writ  of  error. 

2.  Gabnishment — tohen  garnishee  U  not  entitled  to  retain  money 
pending  writ  of  error.  A  garnishee  in  an  attachment  action  has  no 
right  after  the  attachment  has  been  quashed,  and  an  order  dis- 
charging him  as  garnishee  has  been  entered,  to  retain  the  money 
during  the  pendency  of  a  writ  of  error  where  no  supersedeas  was 
allowed,  and  he  was  not  a  party  to  the  writ  of  error,  and  no  notice 
of  its  Issuance  had  been  served  upon  him,  and  the  writ  was  never 
filed  with  the  clerk  of  the  court  to  which  such  writ  Issued. 

3.  Appeal  and  esbob,  |  710* — what  is  effect  of  supersedeas,  A 
supersedeas  suspends  the  efficacy  of  a  judgment,  but  does  not,  like 
reversal,  annul  the  Judgment 


John  A.  Bonahiie,  trading  as  John  A.  Donahue  &  Com- 
pany^  Appellant,  t.  Wheeling  Mold  &  Foundry 
Company,  Appellee. 

Gen.  No.  22,856.     (Not  to  be  reported  in  full,.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
N.  GooDKow,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  and  remanded.  Opinion  filed  April  16,  1917. 
Rehearing  denied  April  30,  1917. 

Statement  of  the  €ase. 

Action  by  John  A.  Donahue,  trading  as  John  A. 
Donahue  &  Company,  plaintiff,  against  the  Wheeling 
Mold  &  Foundry  Company,  defendant,  to  recover  for 
breach  of  a  contract  for  the  sale  of  a  road  roller  busi- 

•8««  UllBols  Notes  Digest,  Vols.  XI  to  XV.  •nd  CanmlatlTe  Quarterly,  same 
topic  and  section  number. 
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Donahue  t..  Wheeling  Mold  lb  Foundnr  Ck).,  205  IlL  App.  801. 


ness.     From  a  judgment   for  defendant  for  costs, 
plaintiff  appeals. 

Camebon  &  Matson,  for  appellant. 

NiNDB,  PoTTEB  &  EiGBY,  f or  appellee. 

Mb.  Presiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbor,  §  1101* — wTiat  is  effect  of  failure  of  appellee 
to  file  brief.  In  the  absence  of  a  brief  by  the  appellee,  the  Appel- 
late  Court  will,  under  its  rules,  accept  as  true  the  statement  of  the 
case  as  it  appears  in  the  brief  of  the  appellant 

2.  Municipal  Coubt  of  Chicago,  |  10* — what  is  form  of  actiOH 
of  the  fourth  class.  In  an  action  of  the  fourth  class  in  the  Munic- 
ipal Court,  the  form  of  action  is  such  as  the  evidence  makes  it 

3.  Municipal  Coubt  op  Chicago,  |  13a* — tohat  does  not  consti- 
tute variance  between  staternent  of  claim  and  evidence  in  action 
for  breach  of  contract.  In  an  action  of  the  first  class  brought  in 
the  Municipal  Court  on  a  contract,  where  the  plaintiff's  statement 
of  claim  alleged  a  contract  for  the  sale  of  a  certain  business,  and 
asserted  that  he  had  performed  his  part  of  the  contract  and  that 
the  defendant  had  breached  the  undertaking,  and  it  appeared  on 
the  trial  that  the  plaintiff  had  not  performed  his  undertaking  in 
certain  particulars,  and  plaintiff  undertook  by  evidence  to  explain 
such  nonperformance,  and  the  trial  court  held  that  such  evidence 
constituted  a  variance  between  the  statement  of  claim  and  the  proof 
and  decided  against  plaintiff's  claim,  held  that  if  nonperformance 
of  some  of  the  details  of  the  undertaking  was  excusable  or  agreed 
upon  between  the  parties,  plaintiff  was  still  entitled  to  recover  what- 
ever his  damages  might  have  been,  and  that  the  ruling  against 
plaintiff  on  the  ground  of  variance  was  error. 

•Sm  nilnols  Notes  Divest,  Volt.  XI  to  XV,  and  Ciimiil«UTe  Qvartariy.  huim 
topl«  and  Motion  nvinber. 
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Carlin  v.  Chicago  Railways  Co.,  205   111.  App.   303. 


Nellie  Carlin^  Administratrix^  Appellee^  y.  Ghieago 

Railways  Company,  Appellant* 

Gen.  No.  22,860.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Reversed  and  remanded.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Nellie  Carlin,  as  administratrix  of  the  es- 
tate of  Philip  Gurivitz,  deceased,  plaintiff,  against  the 
Chicago  Eailways  Company,  defendant,  to  recover  for 
the  death  of  said  Philip  Gurivitz  due  to  his  being 
strack  by  one  of  defendant's  street  cars.  From  a  judg- 
ment for  plaintiff  for  $2,500,  defendant  appeals. 

Frank  L.  Kkiete,  for  appellant;  W.  W.  Gublet,  J, 
B.  GuiLLiAMS  and  Weymouth  Kibkiand,  of  counsel. 

A.  H.  Banes  and  M.  A.  Zelensky,  for  appellee. 

Mb.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Tbial,  I  56* — when  essential  that  rulings  on  evidence  he  free 
from  error.  Where  a  case  is  exceedingly  close  on  the  facts,  it  Is 
necessary  that  the  rulings  on  evidence  should  be  virtually  free 
from  error. 

2.  Instructions,  |  7* — when  correctness  of  essential.  It  is  nec- 
essary that  instructions  be  free  from  error  where  a  case  is  exceed- 
ingly close  on  the  facts. 

3.  Stbeett  railroads,  I  116* — when  evidence  inadmissible  as  con- 
stituting expression  of  opinion.  In  an  action  to  recover  for  the 
death  of  a  boy  through  his  being  struck  by  a  street  car  of  the  de- 
fendant, where,  against  objection,  a  witness  was  permitted  to  tes- 

•8ee  Ultnols  Notes  Direst,  Vols.  JU  to  XV,  and  CumuUtive  Qiiarterly,  aame 
topic  luid  Mctlon  number. 
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tify  that  the  motorman,  Immediately  after  the  accident,  stated  that 
"he  was  too  nervous  to  stop  the  car  so  quick,"  held  that  such  state- 
ment was  merely  an  expression  of  opinion  by  the  motorman  is 
to  a  past  event,  and  not  i>art  of  the  rea  gcMtw,  and  its  introdaction 
constituted  prejudicial  error. 

4.  Stbekt  bailboads,  I  146* — when  instruction  in  action  for  death 
of  child  is  erroneous.  In  an  action  to  recover  for  the  death  of  a 
boy  six  years  old  through  his  being  struck  by  a  street  car  of  the 
defendant,  the  giving  of  an  instruction  which  was,  in  effect,  a  per- 
emptory Instruction  to  find  for  the  plaintiff,  and  which  excluded 
the  element  of  the  use  of  care  on  the  part  of  the  parents  or  next 
of  kin  of  the  deceased,  held  error. 

6.  Street  bailboadb,  §  140* — when  instruction  in  action  for  death 
of  child  is  erroneous  as  not  conforming  to  evidence.  In  an  action 
to  recover  for  the  death  of  a  boy  six  yean  old  through  his  being 
struck  by  a  street  car  of  the  defendant,  tbe  giving  of  an  instruction 
containing  a  supposition  that  "the  mother  was  attending  to  her 
usual  occupation  in  their  home,"  Jield  error,  in  the  absence  of  stI- 
dence  on  that  point 

6.  Stbeet  bailboaob,  |  145* — when  instruction  in  action  for  death 
of  child  as  to  negligence  of  parents  is  erroneous.  In  an  action  to 
recover  for  the  death  of  a  boy  six  years  old  through  his  being  stmck 
by  a  street  car  of  the  defendant,  the  giving  of  an  Instruction  con- 
taining a  supposition  that  "the  mother  was  attending  to  her  usual 
occupation  in  their  home,"  held  open  to  the  objection  that  it  stated, 
as  a  matter  of  law,  that  If  the  father  was  not  present  at  the  time 
of  the  accident  and  the  mother  was  attending  to  her  usual  occu- 
pation in  her  home,  the  parents  were  not  negligent. 

7.  iNSTBUcnoNs,  I  63* — when  erroneous  because  of  assumption  of 
facts.  An  instruction  which  assumes  a  fact  as  to  which  there  is 
no  evidence  is  erroneous. 

8.  IivsTBUcnoNB,  I  98* — when  instruction  on  interest  of  witnesses 
in  result  is  erroneous.  In  an  action  to  recover  for  the  death  of  a 
boy  caused  by  his  being  struck  by  a  street  car,  where  the  motor- 
man  was  a  very  important  witness  and  no  witness  having  any  in- 
terest in  the  result  of  the  suit  gave  testimony,  and  instructions 
were  given  on  belialf  of  plaintiff,  which  ^referred  to  the  interest  or 
lack  of  interest  in  the  result  of  the  case  of  witnesses  testifying, 
held  that  such  instructions  were  clearly  directed  at  the  employees 
of  the  defendant,  who  did  testify,  with  the  suggestion  that  they 
had  an  interest  in  the  result  of  the  suit,  whereas  as  a  matter  of 
law  they  did  not  have  such  interest,  and  that  the  giving  of  such 
Instructions  was  prejudicial  error. 

•See  Illinois  Notes  Digest,  Vols.  XI  lo  XV.  and  CnmiilAtiTe  <|«uierlj. 
topic  and  section  number. 
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9.  Appkal  and  ebbor;  §  1560* — when  refutal  of  instruction  is  not 
reversible  error.  It  is  not  reversible  error  to  refuse  an  instruc- 
tion which,  although  it  might  have  been  given  as  a  matter  of  pre- 
caution, was  unnecessary  under  the  evidence  and  pleading. 

10.  Stbeet  bailboads,  I  91* — necessity  of  parents  giving  attention 
to  children  playing  in  street.  It  is  not  the  law  that,  where  fam* 
iliea  reside  upon  a  street  where  there  are  street  car  tracks,  no  at* 
tention  whatever  need  be  given  to  children  playing  in  the  street 


Cltarles  A,  Nowak^  Appellant,  y.  Clarence  H.  Geist, 

Appellee. 

Gen.  No.  22,707.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
Tatu>b,  Jb.,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  April  16,  1917.  Certiorari  de- 
nied by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  by  Charles  A.  Nowak,  complainant,  against 
Clarence  H.  Geist,  defendant,  for  a  partnership  ac- 
counting. From  a  judgment  in  favor  of  complainant 
for  $912.50,  complainant  appeals. 

Angus  Roy  Shannon  and  Chaunoby  M.  Millab,  for 
appellant. 

Walteb  L.  Fisheb  and  Stephen  A.  Day,  for  appel- 
lee. 

Mb.  Justice  Deveb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Pabtnkbshif,  I  52* — when  evidence  sufficient  to  show  exist- 
ence of.    On  a  bill  for  an  accounting,  "^here  it  was  alleged  that  a 

_  ,  II  -I  T I  -iiTrrB-t-^M        ^^m  I  u^  i^mw^i^^^m^ 

•See  nilnoU  Kote«  Dlffest,  Voli.  XI  lo  1L\,  %a^  Cviiiul»t|ve  qumiterlj, 
topic  and  Mctlon  nnmber. 
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copartnership  existed  between  the  parties  for  the  purpose  of  secur- 
ing, selling,  financing  and  disposing  of  public  utility  franchises, 
evidence  held  sufficient  to  show  that  the  parties,  following  the  agree- 
ment in  question,  had  transacted  a  partnership  business  as  alleged. 

2.  Partnebship,  I  61* — when  franchises  deemed  to  he  property 
of.  On  a  bill  for  a  partnership  accounting,  where  one  of  the  ques- 
tions to  be  determined  was  whether  certain  franchises  were  in* 

■ 

eluded  in  the  partnership  agreement  of  the  parties,  or  whether 
they  were  to  be  regarded  as  the  individual  property  of  the  defend- 
ant, held  that  when  consideration  was  given  to  the  time,  manner 
and  circumstances  under  which  such  franchises  were  acquired,  it 
might  reasonably  be  held  that  the  acquirement  of  them  inured  to 
the  benefit  of  the  partnership. 

3.  Partnebship,  §  337* — when  evidence  sufficient  to  show  dissolu- 
tion of.  On  a  bill  for  a  partnership  accounting,  where  one  of  the 
main  questions  involved  was  whether  or  not  the  partners  had  agreed 
to  dissolve  as  of  a  certain  date  and  to  permit  the  defendant  to 
deal  with  a  certain  option  contract  free  of  the  interest  of  the  com- 
plainant, evidence  held  sufficient  to  show  that  the  partnership  was 
dissolved  at  the  time  in  question. 

4.  Partnership,  §  422* — when  accounting  not  allowed  beyond 
time  of  alleged  dissolution.  On  a  bill  for  a  partnership  accounting, 
where  one  of  the  principal  questions  Involved  was  whether  the 
accounting  should  have  been  excluded  beyond  a  certain  date,  or  in 
any  event  beyond  the  date  at  which  the  bill  alleged  that  a  dissolu- 
tion took  place,  and  where  it  appeared  that  the  bill  sought  a  part- 
nership accounting  solely,  and  was  not  predicated  on  any  fraudulent 
or  deceitful  condutt  on  the  part  .of  the  defendant,  held  that  al- 
though there  was  sufficient  evidence  to  warrant  a  finding  that  such 
accounting  should  have  been  had  as  of  the  earlier  date,  it  was  clear 
that  it  should  not  have  been  extended  beyond  the  date  at  which 
the  bill  alleged  that  a  dissolution  had  taken  place. 

5.  Partnership,  §  61* — what  not  considered  property  of.  Prop- 
erty acquired  after  the  dissolution  of  a  partnership  but  before  the 
affairs  of  the  dissolved  corporation  have  been  wound  up  is  not 
necessarily  to  be  considered  as  partnership  property,  even  though 
the  partner  acquiring  it  has  continued  to  carry  on  the  business  of 
the  dissolved  firm  without  the  consent  of  his  late  partners. 

6.  Partnership,  §  410*— what  is  extent  of  lialHlity  of  partner  to 
copartners  for  property  of  in  his  possession.  Where  a  bill  merely 
seeks  a  partnership  accounting  as  between  partners,  each  partner 
is  deemed  to  be  a  debtor  to  the  others  to  the  extent  of  the  partner- 
ship property  under  his  possession  or  control  at  the  time  of  the 
dissolution  of  the  partnership. 

•See  niinols  Notes  Divest,  Vols.  XI  to  XV.  and  Cumalatlve  Qnarlcriy. 
topic  and  section  number. 
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Cnrran  v.  WeUs  Brothers  Co.,  205  III  307. 


Martin  Cnrran^  Appellee^  t.  Wells  Brothers  Company^ 

Appellant, 

Oen.  No.  22,722.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Superior  Ck)urt  of  Ck)ok  county;  the  Hon.  Mabcub 
A.  Kavanagh,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16«  1917. 

Statement  of  the  Case. 

Action  by  Martin  Curran,  plaintiff,  against  Wells 
Brothers  Company,  a  corporation,  defendant,  to  re- 
oover  damages  for  personal  injuries  sustained  by  a 
plank  falling  from  a  platform  upon  plaintiff  while  he 
was  employed  by  defendant.  From  a  judgment  for 
plaintiff  for  $3,000,  defendant  appeals. 

Bbundaoe,  Landon  &  Hoi/r,  for  appellant. 

Francis  J.  Wooljlby,  for  appellee. 

Mb.  Justice  Deveb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

X 

1.  Afpbal  Ain>  SBBOB,  §  1672* — when  question  of  ineufjMency  of 
pleadings  i»  vxiived.  In  an  action  to  recover  damages  for  injuries 
sustained  hj  an  employee  while  In  the  employ  of  the  defendant, 
where  the  defendant  filed  plea  of  the  general  Issue  and  special  plea 
Betting  np  In  defense  that  defendant  had  elected  to  pay  compensa- 
tion under  the  Workmen's  Compensation  Act,  to  which  the  plalntUt 
filed  replication  that  defendant  had  not  furnished  to  plaintiff  or 
posted  the  required  notices  under  that  act,  held  that  defendant  had 
waived  its  right  to  present  on  review  the  question  whether  It  was 
the  duty  of  the  plaintiff  to  allege  In  his  declaration  facts  which 
would  take  hoth  plaintiff  and  defendant  out  of  the  operation  of  the 
Workmen's  Compensation  Act,  as  the  pleadings  presented  that  issue 

•See  nilnoto  Notes  Dlseat,  VoU.  XI  to  JLY,  and  Ciiniiil«tlTe  Qumrtorly, 
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and  no  objection  was  made  by  either  party  or  a  ruling  made  on  the 
question  by  the  court 

2.  Workmen's  Compensation  Act,  §  12* — when  action  U  not 
hraught  under.  Where  aa  aetion  was  farouglit  to  reeorver  damsfes 
for  injuries  sustained  by  an  emploree  while  in  the  employ  of  the 
defendant,  to  which  the  defendant  filed  plea  of  the  general  issue 
and  special  plea  setting  up  in  defense  that  defendant  had  elected  to 
pay  compensation  under  the  Workmen's  Compensation  Act,  and  the 
plaintiff  filed  replication  that  defendant  had  not  furnished  to  plain- 
tiff or  posted  the  notice  required  by  that  act,  held  that  such  action 
was  not  brought  under  that  act  but  under  the  common-law  right  of 
plaintiff. 

3.  WoBKMEN*B  CoMPBNBAnoN  AcT,  |  3*— 197^691  cvidetic^  Sufficient 
to  show  failure  of  employer  to  post  notice  of  election  to  come  under. 
E}yidence  held  sufficient  to  warrant  the  finding  that  defendant  had 
not  posted  the  notice  required  by  the  Workmen's  Compensation  Act 
of  employers  electing  to  pay  compensation  thereunder,  in  an  action 
to  recover  damages  for  injuries  sustained  by  an  employee  while  in 
defendant's  employ. 

4.  WoBKMEN's  CoMPENSAnoN  AcT,  |  2* — whcn  employee  not 
hound  by  act.  Under  the  Wlorkmen's  Compensation  Act  of  1911, 
sec.  1,  subsec.  3,  f  "c"  (J.  ft  A.  t  5449),  providing  that  where  an 
employer  elects  to  pay  compensation  under  that  act  "every  employee 
of  such  employer"  shall  also  be  bound  by  the  act  unless  he  shall 
within  thirty  days  after  his  hiring  file  notice  to  the  contrary  with 
the  secretary  of  the  State  Bureau  of  Labor  Statistics,  and  containing 
the  proviso  "that  before  any  such  employee"  shall  be  so  bound  the 
Mnployer  shall  furnish  to  him  or  post  a  statement  of  the  compen- 
sation provisions  of  the  act,  held  that  the  words  "such  employee" 
used  in  the  proviso  related  to  and  modified  the  words  "every  em- 
ployee of  such  employer"  used  at  the  beginning  of  the  paragraph, 
and  by  such  proviso  construed  with  the  whole  context  of  the  para- 
graph the  Legislature  meant  that  an  employee  would  not  be  bound 
by  the  act  where  the  employer  had  not  furnished  a  statement  or 
posted  notices  as  required  by  the  proviso. 

6.  Statutbb — when  rule  of  reference  to  last  anteoedeni  not  op- 
pHed.  While  the  words  "aMresaid,"  "said,"  "their"  and  "sudi"  in 
a  statute  will  generally  be  referred  to  the  last  antecedent,  such  rale 
will  not  be  strictly  applied  where  such  application  would  remit  in 
destroying  or  materially  altering  the  Intention  of  the  liSglslatiire 
as  expressed  in  the  whole  context  of  the  language  under  considera- 
tion. 


•See  Illinois  Notes  Dlvoti  Vols.  XI  lo  XV,  and  Cnmnlnaye  OiiArteriy. 
tople  and  section  number.  .         ' 
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Pettenon  t,  GoAtel^  205  lU.  App.  309. 


Edward  J.  Pettenon,  by  Louis  F.  Pettergon^  Appellee^ 

T,  Martha  Onatek^  Appellant. 

Gen.  No.  22,780.    (Not  to  bo  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Samuel 
H.  Tbudi,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  April  16,  1917.  Rehearing  de- 
nied April  30«  1917. 

Statement  of  the  Case. 

Action  by  Edward  J.  Patterson,  a  minor,  by  Louis 
F.  Patterson,  his  next  friend,  plaintiff,  against  Martha 
Gnatek,  defendant,  to  recover  damages  for  injuries 
sustained  by  a  fall  from  the  rear  porch  at  the  second 
floor  of  a  building  owned  by  defendant.  From  a  judg- 
ment for  plaintiff  for  four  hundred  dollars,  defendant 
appeals. 

Max  Kbauss,  for  appellant 
Jones  &  Ejsbneb,  for  appellee. 

Mb.  Justice  Deveb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  JoAVDuosD  AND  TVNA9T,  |  230* — What  constitutes  a  common 
way  which  landlord  U  under  duty  to  repair.  Where  a  three-story 
tenement  building  was  provided  with  rear  porches  on  each  story 
communicating  with  each  other  by  stairways,  which  were  the  only 
means  of  ingress  and  egress  from  the  rear  for  the  second  and  third 
Btoriea,  held  that  the  first  and  second  porches  should  be  regarded 
as  a  common  way  which  it  was  the  duty  of  the  owner  of  the  build- 
ing to  keep  in  a  reasonably  safe  condition  for  such  persons  as  might 
have  a  legal  right  to  use  the  same. 

2.  Lardlobd  and  tenant,  I  280* — when  landlord  liable  for  in- 


•Bee  nilnoto  Netes  DIsestp  Volt.  XI  to  XV,  and  CumnlAtlTe  Quarterly,  Mime 
topic  mad  Mctlon  number. 
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juries  due  to  nonrepair  of  common  way.  Where  a  three-stpry  tene- 
ment building  was  provided  with  rear  porches  on  each  story  con- 
necting with  each  other  by  stairways  and  used  as  a  common  war 
by  the  tenants  of  the  second  and  third  stories,  held  that  the  fact 
that  part  of  the  second-story  porch  upon  which  the  accident  to  the 
plaintiff  occurred  by  reason  of  the  defective  condition  of  such  porch 
a  few  feet  away  from  the  stair  opening  was  in  th^  exclusive  control 
and  possession  of  the  tenant  of  the  second  story  would  not  relieve 
the  owner  of  the  building  from  liability  because  of  such  defective 
condition,  in  an  action  by  an  occupant  of  the  third  story  to  recover 
damages  for  injuries  sustained  by  reason  of  such  condition. 

8.  LAJmLOBD  AND  iXNANT,  |  258* — whcn  evidence  Bufflcient  to 
show  notice  l>y  landlord  of  defective  condition  of  porch.  Evidence 
held  sufficient  to  warrant  the  finding  that  defendant  had  notice  of 
the  defective  condition  of  a  certain  plank  in  a  porch,  by  reason  of 
which  plaintiff  was  Injured,  or  by  the  exercise  of  reasonable  care 
could  have  had  such  notice,  in  an  action  against  a  landlord  to  re- 
cover damages  for  such  injuries. 


Stayros  Petroyeanis,  Appellant^  y.  A.  B.  Plrola  et  al.. 

Appellees. 

Gen.  No.  22^783.    (Not  to  be  reported  in  full.) 

Appeal  ftom  the  Superior  Court  of  Cook  county;  the  Hon.  De5is 
B.  SuixiVAiT,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  April  16,  1917.  Certiorari  de- 
nied by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  by  Stavros  Petroyeanis,  complainant,  against 
A.  B.  Pirola  and  others,  defendants,  in  the  natnre  of  a 
creditor's  bill  to  discover  assets  and  apply  same  npon 
a  certain  judgment  in  favor  of  complainant  against  the 
A.  B.  Pirola  Company,  defendant,  and  Chicago  Eail- 
ways  Company.  From  a  decree  dismissing  the  bill  for 
want  of  equity,  npon  demurrer,  complainant  appeals. 

•8m  niinoto  Notes  Digest,  Vols.  XI  lo  XV,  mad  Coimdativ*  Qnartorty* 
topio  and  Metlon  number. 
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The  bill  alleged  that  on  May  2, 1914,  the  complainant 
had  recovered  a  judgment  against  the  Chicago  Rail- 
ways Company  and  the  A.  B.  Pirola  Company  for  the 
sum  of  $5,000;  that  the  Chicago  Railways  Company 
prosecuted  an  appeal  from  this  judgment  to  this  court ; 
that  while  the  appeal  was  pending,  on  April  10,  1915, 
the  complainant  and  the  Chicago  Railways  Company 
entered  into  an  agreement,  which  was  entitled  *  *  Cove- 
nant not  to  sue.''    This  agreement  provided,  in  sub- 
stance, that  in  consideration  of  the  payment  by  the 
Chicago  Railways  Company  to  the  complainant  of  the 
sum  of  $3,000,  the  complainant  agreed  to  take  no  ac- 
tion, either  in  law  or  equity,  or  to  prosecute  any  writ 
of  execution  to  obtain  satisfaction  of  said  judgment 
from  the  Chicago  Railways  Company,  in  any  form  or 
manner  whatsoever;  and  in  this  instrument  the  com- 
plainant agreed  to  be  forever  precluded  '/from  assert- 
ing any  right  against  the  said  Chicago  Railways  Com- 
pany he  may  have  heretofore  had  to  prosecute  and 
collect  his  said  claim  for  personal  injuries  to  the  un- 
dersigned against  it.''    It  was  alleged  in  the  bill  that 
the  $3,000  referred  to  was  received  by  the  complain- 
ant; that  an  execution  was  issued  upon  the  judgment 
and  a  demand  made  by  the  sheriff  upon  the  A.  B.  Pi- 
rola Company  for  the  amount  of  the  judgment;  that 
the  execution  was  returned  **no  part  satisfied";  that 
there  is  still  due  the  complainant  on  said  judgment  the 
sum  of  $2,000 ;  and  that  the  judgment  was  the  result  of 
an  action  brought  by  the  complainant  against  the  de- 
fendants because  of  an  accident  which  resulted  in  in- 
juries to  him  on  January  11,  1912. 

Emebt  S.  Walkbb  and  Clyde  0.  Hobnbakeb,  for  ap- 
pellant; ISBAEIi  COWEN,  of  COUUSel. 

Feed  W.  Mayeb,  for  appellees;  Ebnbst  Sevbby,  of 
counseL 
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r 


/  Mb.  Jtjsticb  Devbb  delivered  the  opinion  of  the 

court. 

Abstract  of  the  Decision. 

1.  Rexeabe,  §  21* — what  is  effect  of  settlement  of  claim  l>y  one 
joint  tort  feasor.  Where  a  claimant  has  a  valid  existing  claim 
against  several  Joint  tort  feasors,  any  one  of  such  joint  tort  feasors 
may,  by  agreement  with  such  claimant,  purchase  his  peace  without 
afFecting  the  right  of  such  claimant  to  bring  an  action  against  all 
of  the  others  against  whom  such  action  may  lie. 

2.  Release,  §  22* — what  is  theory  upon  which  "covenants  not  to 
sue**  contracts  have  been  held  valid.  The  theory  upon  which  "cove- 
nants not  to  sue"  contracts  have  been  hel4  valid  is  that  there  is 
existing  a  claim,  the  assertion  of  which  might  cause  annoyance  or 
expense  to  one  of  several  againsi  whom  such  claim  is  made. 

3.  Release,  §  22* — what  does  not  constitute  covenant  not  to  sue. 
Where,  pending  an  appeal  from  a  Judgment  against  two  defendants 
in  an  action  in  tort,  one  of  such  defendants  received  from  the  plain- 
tiff in  such  action,  in  consideration  of  a  certain  sum  paid  by  such 
defendant,  an  agreement  by  the  plaintiff  to  take  no  action  in  law  or 
equity  or  prosecute  any  writ  of  execution  on  such  Judgment  to  obtain 
satisfaction  thereof  from  such  defendant,  held  that  such  agreement 
was  not  a  "covenant  not  to  sue"  but  was  a  release  and  payment  of 
the  judgment  as  against  both  defendants,  notwithstanding  such  wss 
not  the  Intention  of  the  partieis  as  expressed  in  such  agreement 

4.  Contribution,  §  1* — when  right  of  does  net  exist.  There  oan 
be  no  contribution  between  joint  tort  feasors. 

5.  Rei^ease,  §  21* — when  release  of  one  joint  tart  feasor  inura 
to  benefit  of  others,  A  release  of  liability  of  one  Joint  tort  feasor 
will  inure  to  the  benefit  of  the  others,  either  before  or  after  snit 
is  brought  and  pending  Judgment  or  after  Judgment  has  been  en- 
tered, where  tortious  conduct  is  made  the  basis  of  a  claim  or  action. 

6.  Cbeditdbs'  suit,  §  48* — what  hill  against  one  of  two  judgment 
debtors  should  show.  A  creditor's  bill  filed  against  one  of  two  judg- 
ment debtors  in  an  action  in  tort  should  show  affirmatively  why  the 
judgment  was  not  or  is  not  enforceable  against  both  debtors. 


*S«e  UlinolB  Notes  Divert,  Vols.  XI  to  X\,  and  Ciimiil»tlve  Ovmiteriy,  wme 
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Franzke  y.  Chloago  Stock  Tarda  ft  Transit  Co.»  205  111.  App.  313. 


Angnst  Franzke,  Complainant,  t.  Chicago  Stoek  Tards 

&  Transit  Company  et  aL,  Defendants. 
John  8.  Level,  Cross-Complainant,  t.  Chicago  Stock 

Yards  &  Transit  Company  et  al..  Defendants. 

Urban  A.  Lavery  (Interyenlng  Petitioner),  Appellee, 

T.  C.  8.  Bellamy  (Defendant),  Appellant. 

Oen.  No.  22,787.     (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Fred- 
DUCK  A.  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

BUI  by  August  Franzke,  complainant,  against  the 
Chicago  Stock  Yards  &  Transit  Company  and  others, 
defendants,  to  foreclose  a  trust  deed  given  to  secure 
twenty-five  notes  of  the  face  value  of  $25,000,  in  which 
John  S.  Level  filed  cross-hill  setting  up  title  and  own- 
ership of  one  of  said  notes,  and  in  which,  after  decree 
in  favor  of  cross  complainant  for  $1,213.88,  Urhan  A. 
Lavery  filed  intervening  petition  setting  up  title  by 
assignment  to  $625  of  the  money  in  the  hands  of  the 
master,  which  under  said  decree  would  otherwise  be 
the  money  of  cross  complainant,  to  which  petition  C.  S. 
Bellamy  filed  answer  claiming  by  purchase  from  cross 
complainant  all  his  right,  title  and  interest  in  said 
decree.  From  a  decree  in  favor  of  the  petitioner, 
defendant  Bellamy  appeals. 

Ghabe  B.  Bankik,  for  appellant. 

MoNTGOMEBY,  Habt,  8mith  &  SxEEBE,  for  appellee. 

Mb.  JtJBTiCB  Deveb  delivered  the  opinion  of  the 
conrt. 
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Abstract  of  the  Decision. 

1.  MoRTOAOES,  S  578* — what  constitutes  assignment  of  interest  in 
decree  of  foreclosure  and  not  of  deht.  Where,  pending  a  suit  to 
foreclose  a  trust  deed  given  to  secure  certain  notes,  the  holder  of 
one  of.  the  notes  assigned  his  Interest  in  the  subject-matter  of  the 
suit,  held  that  such  was  not  an  assignment  of  such  holder's  note 
but  of  his  interest  in  any  decree  which  might  be  rendered  in  the 
suit  and  of  his  right  and  title  to  a  chose  in  action. 

2.  MoBTGAOES,  §  578* — lohat  are  rights  of  assignees  of  interest 
of  cross  complainant  in  decree.  Where,  after  a  decree  was  entered 
in  a  foreclosure  suit  finding  and  adjudging  a  certain  cross  com- 
plainant was  entitled  to  a  certain  sum  under  the  trust  deed  sued  on, 
the  cross  complainant  assigned  all  his  interest  in  the  decree,  held 
that  the  assignee  took  such  Interest  subject  to  all  the  equities  and 
rights  then  existing  in  prior  assignees  of  the  same  fund. 

3.  Assignments,  §  24* — what  does  not  affect  right  and  title  of 
assignee  under.  The  right  and  title  of  an  asslgnfee  under  an  assign- 
ment of  a  chose  in  action  being  sued  upon,  which  was  valid  as 
against  subsequent  assignees  to  the  fund  assigned,  would  not  be 
affected  by  the  filing  in  court  of  a  subsequent  assignment 


Joseph   T.  Delfosse^  Appellee,  t.  Anna  N.  Eendall, 

Appellant. 

Gen.  No.  22,744.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hofiii 
W.  Wells,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Joseph  T.  Delfosse,  plaintiff,  against  An- 
na N.  Kendall,  defendant,  to  recover  on  a  promissory 
note  for  $1,575  signed  by  defendant,  made  payable  to 
herself  and  by  her  indorsed.  From  a  judgment  for 
plaintiff  for  $1,737.49,  on  a  directed  verdict,  defendant 
appeals. 

•See  IlltnolB  Notes  Dlsest,  Vols.  XI  to  XV,  and  CamolatlTe  Qiwrterly*  9KBU 
iopfo  and  section  number. 
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Samuel  B»  Hill  and  William  Scott  Stbwabt,  for 
appellant  * 

Geobob  L.  Sohbik,  for  appellee. 

Mb.  Jtjsticb  Dbveb  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1«  Bills  and  notes,  S  371* — when  evidence  of  fraud  property  ex- 
cluded at  not  within  defenses  made  in  affidavits  of  merits.  In  an 
action  on  an  assigned  note  to  which  the  defendant  filed  an  affidavit 
of  merits  that  the  note  was  without  consideration  and  was  trans- 
ferred to  plaintiff  merely  for  collection  and  to  avoid  a  defense  of 
fraud,  and  an  amended  affidavit  of  merits  denying  the  execution, 
indorsement  and  delivery  of  the  note,  evidence  that  defendant  signed 
the  note  by  trickery  and  fraud  by  being  led  to  believe  it  was  a  note 
for  a  less  amount*  held  to  be  properly  excluded  as  not  within  the 
defenses  made  in  the  affidavits  of  merits. 

2.  Bills  and  notes,  $  260* — what  defense  is  not  available  against 
Inma  fide  purchaser  before  maturity.  A  defense  to  a  note  sued  on  by 
an  assignee  that  it  had  been  transferred  in  violation  of  an  agree- 
ment made  when  it  was  signed  that  it  would  not  be  assigned,  held 
to  be  unavailable  in  an  action  on  the  note  brought  by  one  who  pro- 
cured it  for  a  valuable  consideration  before  maturity  and  without 
notice  of  such  defense. 

3.  Bills  and  notes,  S  371* — when  affidavit  of  merits  is  insufflh 
dent  to  vxirrant  admission  of  evidence  of  fraud  in  procuring  sig- 
nature. An  averment  In  an  affidavit  of  merits  that  the  defendant 
bad  not  executed  or  indorsed  the  note  sued  on,  held  insufficient  to 
warrant  the  admission  of  evidence  that  defendant  had  signed  and 
indorsed  the  note  as  the  result  of  fraudulent  conduct  on  the  part 
of  the  party  procuring  its  execution. 

4.  Appeal  and  ebrob,  {  1361* — what  does  not  constitute  abuse  of 
discretion  warranting  reversal.  Refusal  of  the  court  to  permit  the 
defendant  during  the  course  of  trial  to  file  an  additional  affidavit 
of  merits,  held  under  the  circumstances  not  such  abuse  of  Judicial 
discretion  as  to  warrant  reversal. 

5.  New  tbial,  $  102* — when  affidavit  as  to  discovery  of  new  facts 
filed  on  motion  to  vacate  judgment  is  insufficient.  An  affidavit  of 
defendant's  counsel,  filed  on  motion  to  vacate  a  Judgment,  that  he 


•See  niinols  Notes  Dtgeet,  Vols.  XI  to  XV,  and  Cnnmlattre  Owterij. 
topic   and   section   number. 
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Adolpltiifl  T.  Kendall,  805  UL  App.  S16. 

« 
had  dlBCOvered  new  Cacti  wtiich  If  Introduced  on  another  trial  would 

contradict  certain  statements  of  plaintlfF,  held  to  be  Insufficient  to 

show  why  such  facts  were  not  Introduced  at  the  trial  or  before 

Judgment,  or  to  materially  aid  in  determining  plaintiff's  right  to 

recover. 


Wolfe    AdolpliuSy    Appellee,    t.    Anna    N.    Kendall, 

Appellant. 

Gen.  No.  22,746.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Rufus  F. 
RoBiNsoir,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  April  16,  1917.  Certiorari  d^ 
nied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Wolfe  Adolphus,  plaintiflf,  against  Anna 
N.  Kendall,  defendant,  to  recover  on  two  promissory 
notes  for  $1,000  and  $500,  respectively,  signed  by  de- 
fendant, made  payable  to  her  order  and  indorsed  by 
her.  From  a  judgment  for  plaintiff  for  $1,600,  on  a 
directed  verdict,  defendant  appeals. 

Samuel  B.  Hilil  and  William  Scott  Stewabt,  for 
appellant.  \ 

Geobgb  L.  Schein,  for  appellee. 

Mr.  Justice  Dbveb  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Bnxs  AND  NOTES,  §  447* — when  evidence  9ufflcient  to  ihow  o^ 
teration  in  date  of  notes.  Evidence  held  insufficient  to  warrant  find- 
ing tbat  the  notes  sued  on  had  been  altered  In  their  data 

•8m  nilnol*  Notes  Digest,  VoU.  XI  to  XV,  and  Cvmnbitlve  QnaHeriy.  ••»* 
tople  and  section  number. 
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Verhoeven  t.  Ingebrutsen  et  al.,  205  111.  App.  317. 

S.  Bills  aiid  ifons,  S  420^^-^hen  exthtUon  of  tviiS^nce  that 
plaintiff  had  received  payment  for  hia  indorsement  is  erroneous. 
Refusal  of  the  court  to  allow  defendant  in  an  action  on  an  indorsed 
note  by  the  indorser  to  show  that  plaintifC  bad  received  money  for 
his  indorsement  and  that  he  should  not  be  permitted  to  recoTer 
more  tlum  he  had  paid,  held  not  to  be  error. 

3.  Bills  aitd  notes,  9  258* — when  defense  of  maker  of  ktcfc  of 
eoneid^roHon  oind  use  in  «ioltiMo»  of  aoreemeni  is  WMwoilable 
against  Htdorser.  A  dafiense  by  the  naker  of  a  note  sued  on  by  an 
Indorser  thereon  that  the  nots  was  wltbout  consideration  and  was 
ttsed  toy  the  party  procmring  Its  exwrnttoM  in  vMatioA  of  an  agree- 
m^  with  defendant^  fteltf  not  to  ba  ayallable  to  defendant  in  such 
action  where  ptalntiff  indorsed  the  nete  after  defendant  had 
executed  and  Indorsed  it  and  there  was  no  STidenoe  tending  to  show 
plainttft  had  knowledds  of  such  agreement. 


Peter  J.  TerhoeTen  for  use  of  ClareHoe  TerhoeTen^ 
Assigaee,  Appellee,  t.  J.  Otto  iHgebrutsen  and 
Anna  Ingebratsen,  Appellants. 

Oen.  No.  22,751.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Pbed- 
BBiCK  A.  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1916.    Al&rmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Cage. 

Bill  by  Peter  J.  Verhoeven,  for  use  of  Clarence  Ver- 
hoeven, assignee,  complainant,  again&t  J.  Otto  Inge- 
bratsen  and  Anna  Ingebrutsen,  defendants,  to  enforce 
a  subcontractor's  lien  under  the  Mechanics'  Lien  Act. 
From  a  decree  for  the  complainant  for  the  sum  of 
$485,  defendants  appeaL 

JoHH  B.  FBiTEOHTLy  for  appellants. 

CooKSY  &  Vbbhobven,  for  appellee. 

•8m  minoto  Notes  Digest,  Vols.  XI  to  XV,  and  CnmiiUiUve  Qiurterlj,  Hune 
tagU  Mid  MoUon  avmbor. 
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Verhoeyen  y.  Ingebrutsen  et  aL,  206  IlL  App.  817. 

"Mb.  Jubiios  Devbb  delivered  the  opinioa  of  the 
court 

Abstract  of  the  Deelslon. 

!•  Appeal  and  ebbob,  S  410* — when  ohjecUan  at  to  defect  of  par- 
Met  U  too  Me.  Where  a  petition  by  a  sabcontractor  to  establish  a 
lien  under  the  Mechanics'  Liens  Act  and  the  sammonB  issued  there- 
on madcr  the  original  contractor  a  defendant  with  the  owner  of  the 
building  on  which  the  lien  was  sought  to  be  established,  but  no 
servioe  was  had  on  the  original  contractor  and  the  suit  proceeded 
to  decree  against  the  owner  alone*  a  complaint  that  the  original 
contractor  should  have  been  made  a  party  to  the  proceeding,  held 
to  be  too  late  when  first  made  on  appeal 

2.  MscHAincs'  UENB — when  owner  charged  with  notice  of  right  of 
subcontractoTB  to  enforce  payment  of  contracts  out  of  building.  The 
owner  of  a  building  is  bound  by  law  with  notice  of  the  existence 
under  the  Mechanics'  Liens  Law  of  the  fact  that  subcontractors 
would,  within  the  specified  legal  time,  have  the  right  to  enforce 
pasrment  of  their  contracts  with  the  original  contractor  from  such 
owner  out  of  such  building. 

3.  MBOHAinoB'  UENB,  {  196*— ioft€ift  need  not  be  ehown  that  owner 
owed  original  contractor.  It  is  not  necessary,  in  a  suit  to  enforce 
a  subcontractor's  lien  under  the  Mechanics'  Liens  Act,  to  show  that 
the  owner  owed  the  original  contractor  at  the  time  the  subcontractor 
served  a  lien  notice  on  the  owner. 

4.  Meohanics'  liens,  S  196* — when  evidence  eufficient  to  show 
petition  to  enforce  is  filed  in  apt  time.  Eyidence  held  to  show  that 
a  petition  to  enforce  a  subcontractor's  lien  under  the  Mechanics' 
Liens  Act  was  filed  in  apt  time  after  completion  of  the  work. 

6.  MscHAincs'  LiEiTS,  S  196*— trfcen  evidence  is  sufficient  to  show 
that  owners  did  not  make  premature  payment.  Evidence  held  sufll- 
cient  to  show  that  the  owners  of  a  building  did  not  pay  the  sum 
due  under  their  contract  before  the  work  required  by  it  was  in  fact 
completed,  in  a  suit  to  enforce  a  subcontractor's  lien  under  the 
Mechanics'  Liens  Act 

6.  Mechanics'  liens,  |  196*— toAen  evidence  is  sufficient  to  show 
waiver  by  owners  of  time  of  completion  of  work,  Bvidence  held 
suflicient  to  show  that  the  owners  of  a  building  waived  their  right 
to  insist  on  a  provision  of  their  contract  with  original  contractor 
for  completion  of  the  work  by  a  certain  date  specified  therein,  in 
a  suit  by  a  subcontractor  to  establish  his  lien  under  the  Mechanics' 
Liens  Act 

^Se»  niinols  Notes  Divest,  ToU.  XI  to  XT,  and  CnmiilattTO  Qvartcrljr,  wmmm 
topic  nnd  iectlon  number. 
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William  E.  Dee  Co.  y.  Hubbard,  205  lU.  App.  319. 


William   E.   Pee   Company,   Appellant,   t«   Jacob   J. 

Hubbard,  Appellee. 

Oen.  No.  22,754.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  th^  Hon.  Chablbb 
H.  Bowles,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  and  Judgment  here.  Opinion  filed  April  16, 
1917. 

Statement  of  the  Case. 

Action  by  William  E.  Dee  Company,  a  corporation, 
plaintiff,  against  Jacob  J.  Hubbard,  defendant,  to  re- 
cover $424  for  the  construction  of  a  dynamometer. 
From  a  judgment  for  defendant,  plaintiff  appeals. 

John  M.  Quinlak,  for  appellant. 

Fbank  L.  Childb  and  Bbryij  Howard  Chh.ds,  for 
appellee. 

Mb.  Jtjsticb  Deveb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Peelsion. 

Principal  and  agbnt,  S  183* — tfihen  evidence  is  sujgHcient  to  show 
ratification  of  contract  t>y  principal.  Evidence  held  sufficient  to 
show  that  defendant  authorized  or  ratified  the  contract  sued  on  for 
the  construction  by  plaintiff  of  a  dynamometer  which  was  made 
by  a  third  person  with  plaintiff. 

^8m  nilnols  Notes  Dls«rt,  Tola.  XI  to  XT.  and  CvmiiUiUTO  Qaarterlj, 
iovle  and  MCtUMi  number. 
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Lugch  V.  RittenhouBe  6t  aL,  20$  lU.  App.  320. 


Harry  B,  Luseh,  Appellant,  t.  Ckarles  J.  Bittenkonse 
and  Walter  Bitteahouse,  Executors,  Appellees., 

Gen.  No.  22,757.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gem  MILL,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Harry  B.  Lusch,  plaintiflP,  against  Charles 
J.  Bittenhouse  and  Walter  Eittenhouae,  executors  of 
the  estate  of  Moses  F.  Bittenhouse,  deceased,  defend- 
ants, to  recover  upon  a  certain  contract  by  letter 
signed  by  the  decedent.  From  a  judgment  for  defend- 
ants, plaintiff  appeals. 

Fbedebigk  W.  Skidbr,  for  appellant. 

BuLKLEY,  More  &  Tallmadge,  for  appellees. 

Mr.  Justice  Deveb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision« 

Injunction — tohen  contract  hy  surety  on  hond  relating  ta  appeal 
includes  review  by  writ  of  error.  Where  the  surety  upon  an  in- 
junction bond  agreed  by  a  certain  contract  upon  consideration  of 
the  filing  of  suggestion  of  damages  on  dissolution  of  the  injunction 
instead  of  commencing  an  action  on  the  Injunction  bond  that  he 
would  abide  by  *'the  final  determination  of  said  suggestion  of  dam- 
ages by  said  Superior  Court,  or  upon  final  determination  of  any 
appeal  that  may  be  taken  from  any  award  that  may  be  rendered 
•  *  ♦  by  said  Superior  Court,"  held  that  the  word  "appeal"  as 
so  used  embraced  a  writ  of  error  by  means  of  which  a  final  determi- 
nation of  the  suggestion  of  damages  or  award  was  reached. 
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Reinlck  y.  Smetana,  205  IlL  App.  321. 

Anton  Beinlek,  Appellee,  t.  Frank  Smetana,  Appellant, 
een.  No.  82,772.    (Not  to  be  reported  in  fall.) 

Appeal  ftom  the  Circuit  Court  of  Cook  county;  the  Hon.  Richakd 
S.  TiTTHiLL,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term.  1916.    Reversed  and  remanded.    Opinion  filed  April  16,  a917. 

Statement  of  the  Case. 

Action  by  Anton  Beinick,  plaintiff,  against  Frank 
Smetana,  defendant,  to  recover  damages  for  injuries 
sustained  by  being  strack  by  defendant's  automobile. 
From  a  judgment  for  plaintiff  for  $1,000,  defendant 
appeals. 

Sabath,  Stafford  &  Sabath,  for  appellant;  Charles 
B.  Stafford,  of  counsel. 

C.  J.  Waring,  for  appellee. 

Mr.  Justice  Deveb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  exbob,  §  1411* — tohen  finding  of  jury  not  disturbed. 
The  finding  of  a  Jury  will  not  be  disturbed  upon  controverted  ques- 
tions where  there  is  a«  direct  and  sharp  conflict  in  the  evidence. 

2.  Instructions,  (  7*— irfccn  accuracy  in  is  necessary.  Where 
the  evidence  Is  sharply  conflicting,  it  is  obligatory  on  the  court  to 
accurately  .instruct  the  Jury  as  to  the  law  applicable  to  the  case. 

3.  Automobiles  and  gakaoeb,  §  3* — vohen  modification  of  instruc- 
tion is  improper.  In  an  action  to  recover  damages  for  injuries  sus- 
tained by  being  struck  by  defendant's  automobile  while  driven  by 
another,  an  instruction  that  plaintifF  in  order  to  recover  must  show 
not  only  that  the  car  belonged  to  defendant  but  that  it  was  driven 
by  another  for  defendant  and  on  defendant's  business,  held  to  be 
proper  as  offered  and  improperly  modified  by  the  court  by  adding 

*8ee  iulDols  Note*  Divest,  Vols.  XI  to  XY,  and  Cumulative  Quarterly,  same 
topic  and  eeetion  number. 
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Dewey  v.  Lindhout.  205  111.  App.  322. 

after  the  word  "business"  the  words  "or  by  and  with  the  consent 
of"  defendant 

4.  Automobiles  and  oarages^  {  3* — when  instruction  on  liahility 
of  owner  for  injury  hy  third  person  driving  car  is  improperly  modi- 
^ed.  In  an  action  to  recover  damages  for  injuries  sustained  by 
being  struck  by  an  automobile,  an  instruction  that  if  the  jury  be- 
lieved from  the  evidence  that  the  defendant  consented  to  and  per- 
mitted a  certain  other/  party  to  take  the  automobile,  and  that  in  tak- 
ing it  such  party  was  doing  it  for  his  own  purposes  and  his  own  use 
and  that  the  accident  happened  and  plaintiff  was  injured  while  tbe 
said  automobile  was  so  being  driven  by  such  party,  then  the  jury 
should  find  the  defendant  not  guilty,  held  proper  as  offered  and  im- 
properly modified  by  the  court  by  striking  out  the  word  "not"  be- 
fore the  word  "guilty." 

5.  Automobiles  and  oabaqes,  (  2* — when  owner  of  automobile 
driven  "by  another  is  liable  for  injuries  to  a  person.  The  owner  of 
an  automobile  operated  by  another  is  only  liable  for  injuries  to  a 
person  where  it  is  shown  by  a  preponderance  of  the  evidence  that 
the  person  operating  such  automobile  is  In  some  degree  acting  for 
such  owner  or  that  he  Is  operating  such  vehicle  in  and  about  the 
owner's  business. 


A.  Pelbert  Pewey,  Appellee^  t.  J.  G.  E.  Lindhout, 
IndlTldually  and  as  Trastee,  Appellant. 

een.  No.  22,738.     (Not  to  be  reported  in  fall.) 

Appeal  from  the  City  Court  of  Chicago  Heights;  the  Hon.  Chables 
H.  Bowles,-  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  and  remanded  with  directions.  Opinion  filed 
April  16,  1917. 

Statement  of  the  Case. 

Bill  by  A.  Delbert  Dewey,  complainant,  against  J. 
C.  K.  Lindhout,  individually  and  as  trustee,  defendant, 
for  injunction  to  restrain  defendant  from  disposing  of 
a  certain  fund.    From  a  decree  ordering  defendant  to 

•S«e  niinolB  Notes  Dl«eflt,  ToU.  XI  to  XV,  and  CnmiilaaT*  Qmrlerly,  Mae 
topic  and  aoctloii  namber. 
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Dewey  y.  Lindhout,  205  IlL  App.  322. 

pay  $182.03  costs  of  suit  and  permanently  restraining 
him  from  disposing  of  said  fund,  defendant  appeals. 

Francis  X.  Busch,  for  appellant 

George  A.  Bbinkman,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court 


Abstract  of  the  Decision. 

1.  Tbttsts,  §  201* — iDhen  evidence  insujgficient  to  warrant  finding 
that  trustee  loas  tcronfffully  in  possession  of  certain  money.  'EyU 
dence  held  not  to  warrant  a  finding  that  defendant  was  wrongfully 
in  possession  of  certain  money  received  by  him,  as  counsel  for  com- 
plainant's wife  in  a  certain  suit  for  divorce  brought  by  her  against 
complainant,  pursuant  to  an  agreement  in  the  nature  of  an  alimony 
agreement  entered  into  between  complainant  and  his  wife,  whereby 
be  agreed  that  all  debts  of  himself  and  herself  should  be  paid  under 
the  supervision  of  defendant  out  of  a  certain  fund  to  be  paid  In 
consideration  of  complainant  delivering  a  deed  and  bill  of  sale  of 
his  property. 

2.  Tbusts,  S  201* — when  evidence  sufficient  to  show  absence  of 
fraud  by  trustee.  Evidence  held  sufficient  to  show  that  defendant 
acted  without  any  fraud  or  improper  acts  in  his  dealings  with  com- 
plainant and  with  diligence,  discretion  and  fidelity  to  his  client, 
complainant's  wife,  in  receiving  and  disposing  of  a  certain  fund 
nnder  a  certain  agreement  between  complainant  and  his  wife  In 
tlie  nature  of  an  alimony  agreement. 

3.  Tbusts,  S  153* — when  deposit  of  funds  in  bank  lies  vAthin 
discretion  of  trustee.  Where  an  attorney,  who  had  represented  a 
-wife  in  a  divorce  suit,  received  money  as  a  trustee,  pursuant  to  an 
alimony  agreement,  whereby  the  husband  agreed  that  all  debts  of 
both  should  be  paid  under  the  supervision  of  the  attorney  out  of  a 
fund  created  by  the  payment  of  a  certain  sum  in  consideration  of 
tbe  husband  delivering  a  deed  and  bill  of  sale  of  his  property,  held 
tbat  authority  of  the  trustee  to  deposit  the  money  in  a  bank  might 
be  inferred  from  his  relationship  to  the  parties  and  the  fund,  and 
tbat  such  depositing  of  the  money  was  a  matter  resting  in  his 
discretion. 


•Bee  nUnols  Motes  Dlscet,  Yols.  XI  to  XV,  and  CnmiilatlTe  Qnarterlj,  Hune 
topic  Mid  seetloii  number. 
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The  People  y.  Bennejtt  Medical  College*  205  111.  App.  324. 


The  People  of  the  State  of  Illinois  ex  rel.  Michel- 
angelo Paeella,  Appellant,  t.  Bennett  Medical 
College,  Appellee. 

Gen.  No.  22,752.    (Not  to  he  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chabus 
lyL  Walkeb,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Petition  of  mandamus  by  the  People  of  the  State  of 
Illinois  on  the  relation  of  Michelangelo  Pacella,  peti- 
tioner, against  the  Bennett  Medical  College,  a  cor- 
poration, respondent,  to  compel  respondent  to  issue 
to  petitioner  a  diploma  of  graduation  as  a  doctor  in 
medicine,  duly  executed  by  defendant's  officers.  From 
a  decree  dismissing  the  petition,  petitioner  appeals. 

MiGHBiiAKQELo  Pacella,  f  or  appellant. 

No  appearance  for  appellee. 

» 

Mb.  JtJSTiCB  HoLDOM  delivered  the  opinion  of  the       J 
court 

Abstract  of  the  Decision. 

1.  Colleges  avd  ttnivebsities,  $  9* — when  evidence  suUMent  to 
show  that  student  had  not  passed  required  examinations.  Evidence 
held  sufficient  to  sustain  respondent's  answer  to  a  petition  for  man- 
damus to  compel  respondent  to  issue  to  petitioner  a  duly  executed 
graduation  diploma  as  a  doctor  In  medicine,  setting  up  that  peti- 
tioner had  not  passed  the  required  satisfactory  examination  in  all 
branches. 

2.  CoLLEOBS  AND  XTNivEBsiTiEs,  (  9* — who  nuust  he  judge  of  qwa^ 
iflcations  of  medical  students,    A  medical  school  must  be  the  judge 

•See  Illinois  Notes  Div«ot,  ToU.  XI  to  XT.  and  CmialatiTe  Qonrtcrir, 
tople  and  section  number. 
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of  the  qualifications  of  its  students  to  be  granted  the  degree  of  doc- 
tor of  medicine. 

3.  Colleges  and  tjnivxbsities,  S  9* — tohen  courts  toill  not  pass 
upon  attainments  of  students.  Courts  are  not  supposed  to  be 
learned  in  medical  science  and  are  not  qualified  to  pass  an  opinicm 
as  to  the  attainments  of  a  student  in  medical  science. 

4.  CoLLBQES  AND  XJNIVEB8ITIB8,  f  9* — What  is  not  evidence  that 
student  is  entitled  to  genuine  diploma.  The  presenting  to  a  medi- 
cal student  at  the  time  of  graduation  of  a  blank  diploma  not  filled 
out  with  his  name  or  a  degree  or  title,  held  not  to  be  evidence  that 
such  student  was  entitled  to  a  genuine  diploma. 


Isldor  Cohn  and  Herman  Cohn^  trading  as  Cohn 
Brothers  Cigar  Company,  Appellees,  t.  S.  Bern- 
stein and  A.  Swidler,  Appellants. 

Oen.  No.  22,762.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Dennis 
W.  Sullivan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  April  16,  1917.  Rehearing  de- 
nied April  80,  1917. 

Statement  of  the  Case. 

Action  by  Isidor  Cohn  and  Herman  Cohn,  trading 
as  Cohn  Brothers  Cigar  Company,  plaintiffs,  against 
S.  Bernstein  and  A.  Swidler,  defendants,  upon  a  writ- 
ten guaranty  to  the  extent  of  five  hundred  dollars  of 
credit  of  Charles  Piantry.  From  a  judgment  for 
plaintiffs  for  five  hundred  dollars,  defendants  appeal. 

Smith,  Fake,  Levinson  &  Hoffman,  for  appellants ; 
EtJOENE  E.  Cohn,  of  counsel. 

Blum,  Wolfsohn  &  Blum,  for  appellees. 

•flee  niinols  Note*  Dlireet,  Vols.  XI  to  XV,  and  CnmnlatlTe  Quarterij,  tame 
topic  and  lectloii  number. 
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Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  GuASANTT — when  evidence  suffldent  to  show  execution  of  con- 
tract €U  sureties.  EMdence  held  sufficient  to  warrant  the  finding 
that  defendants  executed  the  contract  of  guaranty  sued  on  as 
sureties. 

2.  Appeal  and  ebbob,  S  269* — what  are  finaJ  appealable  orders. 
Where  after  entry  of  Judgment  against  defendants  they  filed  mo- 
tion to  set  aside  the  Judgment  and  grant  a  new  trial,  which  was 
denied,  held  that  defendants  had  the  right  to  two  appeals,  one  from 
the  original  Judgment  and  one  from  the  denial  of  the  motion,  as 
the  orders  for  both  entry  of  Judgment  and  denial  of  the  motion 
were  final  appealable  orders. 

3.  Appeal  ai^d  ebbob,  |  19* — when  review  on  appeal  confined  to 
original  judgment.  Where,  after  a  motion  for  new  trial  and  in  ar- 
rest of  Judgment  against  defendants  was  denied  and  Judgment  was 
entered  against  them,  and  thereafter  a  motion  to  set  aside  the  Judg- 
ment and  grant  a  new  trial  was  also  denied  and  thereupon  defend- 
ants prayed  and  were  allowed  an  appeal  and  filed  an  appeal  bond, 
which  recited  that  the  appeal  was  prosecuted  from  the  original  Judg- 
ment entered,  held  that  review  on  such  appeal  would  be  confined 
to  the  original  Judgment  and  would  not  embrace  the  final  order 
denying  the  motion  to  set  aside  the  Judgment  and  grant  a  new  trial 

*8ee  lUlnols  Note*  Divest,  Vols.  XI  to  XV,  Mid  CmnnlsttTO  Qoartorly,  mom 
tople  and  soctlon  nnmlMr. 
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Mead  y.  Mead,  205  111.  App.  327. 


Sarah  L.  Mead,  Appellee,  y.  George  H.  Mead.  Chicago 
&  Northwestern  Railway  Company,  Impleaded, 
Appellant. 

Gen.  No.  22,765.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Geoboe 
A.  Kebsten,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.  Reversed  and  remanded  with  directions.  Opinion  filed 
April  16,  1917. 

Statement  of  the  Case. 

Bill  by  Sarah  L.  Mead,  complainant,  against  George 
H.  Mead,  defendant,  for  divorce  for  drunkenness.  The 
Chicago  &  Northwestern  Railway  Company  impleaded 
by  petition  filed  by  complainant  subsequent  to  decree 
for  divorce,  claiming  that  the  railway  company  was 
indebted  to  defendant  in  the  sum  of  $7,000,  and  that 
complainant  was  entitled  to  be  paid  permanent  ali- 
mony and  solicitor's  fees  out  of  that  fund.  From  a  de- 
cree rendered  on  said  petition  setting  aside  certain  as- 
signments by  defendant  of  a  certain  judgment  for 
$4,600.84  recovered  by  him  against  said  company  as 
fraudulent  and  void  assignments,  and  ordering  the 
company  to  pay  complainant  $2,500,  theretofore  al- 
lowed her  by  former  decree  as  alimony  and  solicitor's 
fees,  within  ten  days,  the  Chicago  &  Northwestern 
Railway  Company  appeals. 

Irving  Hebeiott,  for  appellant ;  William  G.  Whbbl- 
EB,  of  counsel. 

B.  M.  Shafpneb,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 


328  AppeixLatb  Coubts  op  Illinois. 


Mead  y.  Mead,  205  111.  App.  327. 


Abstract  of  the  Beeision. 

1.  DxTOBCE,  I  22* — what  is  essential  to  jurisdiction  of  cowrt  to 
enter  decree  of  alimony.  Without  personal  seryice  upon  or  appea^ 
ance  by  the  defendant  In  a  suit  for  divorce  brought  by  the  wife,  the 
court  is  without  Jurisdiction  to  enter  a  decree  for  alimony,  even 
though  the  defendant  has  property  within  the  court's  Jurisdiction. 

2.  Judgment,  |  6* — when  decree  in  personam  cannot  he  entered. 
Without  personal  service  upon  or  appearance  by  a  party,  no  money 
decree  in  personam  against  him  can  be  entered. 

3.  Costs,  |  1* — tohen  judgment  for  cannot  he  entered.  A  Judg- 
ment for  costs  cannot  be  entered  against  a  party  not  personally 
served  or  appearing. 

4.  DivoBOE — when  right  to  aMmony  ceases.  Upon  death  of  a  hus- 
band his  wife's  right  to  alimony  ceases. 

5.  DivoBCB — when  order  allowing  aiim>ony  is  void  as  being  loitk- 
out  jurisdiction.  An  order  allowing  alimony  rendered  after  the 
husband's  death  is  void  and  without  Jurisdiction,  as  the  right  de- 
pends upon  the  existence  of  a  valid  marital  relation. 

6.  DivoBCB — when  order  relating  to  alim^my  is  void  as  h^ing 
without  jurisdiction.  Where  an  order  was  entered  subsequent  to  a 
decree  for  divorce  without  personal  service  upon  or  appearance  by 
the  divorced  husband  relative  to  alimony  and  its  allowance  and 
collection  out  of  a  certain  Judgment  recovered  by  him,  such  order 
held  to  be  void  as  having  been  entered  without  Jurisdiction. 

7.  DivoBCB — when  decree  upon  petition  for  allowance  of  aUnum$ 
is  void  as  being  entered  without  jurisdiction.  Where  a  decree  was 
entered  upon  a  petition  for  allowance  of  alimony  and  solicitor's  fees 
and  for  payment  of  same  out  of  a  certain  Judgment  recovered  by 
the  husband,  defendant  In  the  divorce  suit,  finding  that  certain  as- 
signments of  said  Judgment  were  null  and  void,  and  witiiout  pe^ 
sonal  service  upon  or  appearance  by  the  assignees,  such  decree 
held  to  be  void  as  being  entered  without  Jurisdiction. 

8.  Judgment,  §  576* — when  of  foreign  court  entitled  to  full  faith 
and  credit.  Where  a  party  intervened  in  a  suit  brought  in  another 
State  by  the  assignee  of  a  certain  Judgment  to  enforce  same  and 
also  brought  an  Independent  suit  in  such  other  State  against  such 
assignee  seeking  to  have  the  assignment  declared  Invalid,  decree 
entered  in  such  foreign  suits  held  entitled,  under  the  United  States 
Constitution,  art.  IV,  sec.  1,  to  full  faith  and  credit  in  a  suit  brought 
by  such  party  in  this  State  to  set  aside  said  assignment 

9.  Interpleadeb — who  may  not  be  required  to  interplead.  A 
party  resident  in  one  State  cannot  be  required  to  interplead  in  ft 
suit  Instituted  in  another  State. 


*8ee  UllnolB  Notes  Dis««t,  VoU.  XI  to  XV,  and  €^BmidaUT«  Qmutcriy.  «■• 
topic  and  Mctloa  niuiilMr.  ^«««.«w» 
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10.  Appeal  and  ebbob — when  decree  in  which  whole  circuit  bench 
is  unanimous  should  Z»e  reversed.  Even  if  the  whole  circuit  bench  is 
unanimous  in  the  entry  of  a  decree  which  they  are  without  Juris- 
diction to  enter,  it  should  be  as  readily  reversed  as  if  such  error 
had  been  committed  by  but  one  member  of  the  court 


William  J.  Jaekson,  BeceiTer^  Appellee,  y.  M.  Piowaty 

&  Sons,  Appellant. 

Oen.  No.  32,773.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Arnold 
Heap,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  William  J.  Jackson,  receiver  of  the  Chi- 
cago &  Eastern  Illinois  Railroad  Company,  plaintiff, 
against  M.  Piowaty  &  Sons,  a  corporation^  defendant, 
to  recover  balance  claimed  to  be  due  for  freight  and 
other  charges  on  certain  tomatoes  delivered  on  recon- 
signment  to  defendant.  From  a  judgment  for  plaintiff 
for  $158.07,  defendant  appeals. 

Sabath,  Stafford  &  Sabath,  for  appellant ;  Chables 
B.  Stafford,  of  counsel. 

C.  B.  Cabdy,  for  appellee ;  H.  T.  Dick,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beclsion. 

1.  Carbiers — what  does  not  constitute  notice  to  carrier  that  per- 
son receiving  goods  is  agent  for  shipper.    The  fact  that  a  party  re- 
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Schwartz  y.  Hartman  Fum.  &  Carpet  Co.,  205  IlL  App.  330. 

celvlng  certain  goods  shipped  by  a  carrier  is  in  the  commiBslon  and 
brokerage  business  is  not  in  itself  notice  to  the  carrier  that  such 
party  was  agent  for  the  shipper. 

2.  Cabriebs — when  agent  receiving  goods  for  shipper  is  relieved 
from  liability  for  freight  charges.  Before  a  party  receiving  a  ship- 
ment of  goods  as  agent  for  the  shipper  can  be  relieved  from  lia- 
bility for  payment  of  the  freight  charges  on  the  goods,  in  an  action 
to  recover  such  charges,  it  must  affirmatively  appear  that  the  car- 
rier had  actual  notice  of  such  agency. 

3.  Cabriebs,  |  33a* — what  is  implied  notice  as  to  tariff  rates. 
The  fact  that  tariff  rates  fixed  by  the  Interstate  Commerce  Com- 
mission are  on  file  at  Washington  is  implied  notice  to  all  persoofl 
interested  in  such  rates. 

4.  Cabriebs,  |  29* — validity  of  provisions  of  Interstate  Commerce 
Act  as  to  liability  for  freight  charges.  The  Interstate  Commerce 
Act,  providing  that  "the  owner  or  consignee  shall  pay  the  freight 
and  all  other  lawful  charges,"  is  constitutional. 

5.  Cabriebs — when  consignee  is  impliedly  liable  for  charges.  A 
consignee  receiving  goods  shipped  is  impliedly  liable  for  the  ship- 
ment charges. 


Abraham  Schwartz,  Appellee,  t.  Hartman  Farnitare 

&  Carpet  Company,  Appellant. 

Oen.  No.  22,776.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscab 
M.  ToBBisoN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  without  remanding.  Opinion  filed  April  16, 
1917. 

Statement  of  the  Case. 

Proceedings  by  Abraham  Schwartz,  claimant, 
against  the  Hartman  Furniture  &  Carpet  Company, 
respondent,  for  compensation  under  the  Workmen's 
Compensation  Act.  From  a  judgment  for  claimant, 
respondent  appeals. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XY,  and  Comnlaitye  Qnarterij, 
(opic  and  section  number. 
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MioduBzewskl  v.  Spoganits,  205  IlL  App.  331. 

WiLus  Ot.  Shockby,  Wiley  W.  Mills  and  Hekbietta 
Kbighel,  for  appellant 

No  appearance  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 

Abstract  of  the  Beeislon. 

WoBKifXN's  CoMPEiTBATioN  AcT,  §  12* — tiecessity  of  makinff  claim 
vHthin  prescribed  period.  The  making  of  a  claim  within  the  six 
months'  period  as  required  by  the  Workmen's  Compensation  Act 
is  mandatory  and  cannot  be  dispensed  with,  and  no  right  of  action 
exists  without  proof  of  such  claim  within  the  time  limited  by  the 
act 


Leopold  Mioduszewski,  Appellee,  t.  Stefan  Spoganitz, 

Appellant. 

Gen.  No.  22,779.    (Not  to  be  reported  in  full.) 

Appeal  from, the  Municipal  Court  of  Chicago;  the  Hon.  Patbick 
B.  FLA.VAQAV,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Appeal  dismissed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Leopold  Mioduszewski,  plaintiff,  against 
Stefan  Spoganitz,  defendant  From  a  judgment  for 
plaintiff,  defendant  appeals. 

Maximilian  J.  St.  Geoboe  and  B.  F.  Babtel,  for  ap- 
pellant. 

B^KGXJSON  &  GooDNOw,  for  appellee. 

•See  nitnols  Notes  Dlfrest.  Vols.  XI  to  XV.  and  Ciuniil«tlye  Qvarterlj,  Mune 
topic  and  eectlon  number. 
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Mb.  Justice  Holdom  delivered  the  opiniou  of  the 
court 

Abstract  of  the  Becislon. 

1.  Appeal  and  ebbob,  |  1106* — v>hen  motion  to  di9nU$9  appeal  U 
properly  allowed.  Motion  to  dismiss  appeal  for  failure  to  have  ap- 
peal bond  and  bill  of  exceptions  approved  within  the  time  limited 
by  the  order  allowing  such  appeal,  held  to  be  properly  allowed. 

2.  Municipal  Coubt  of  Chicago,  |  26* — when  bond  and  WXl  of 
exceptions  are  not  filed  in  proper  time,  Wbere  a  Judgment  of  the 
Municipal  Court  was  entered  June  27,  1916,  and  appeal  was  prayed 
and  allowed  upon  filing  appeal  bond  to  be  approved  by  a  Judge  of 
the  court  within  thirty  days  fr(»n  the  date  of  the  Judgment,  and 
bill  of  exceptions  within  sixty  days,  and  the  time  for  filing  the 
bond  was  extended  July  22,  1916,  ten  days,  and  a  bond  was  filed 
and  approved  August  6,  1916,  and  on  August  26,  1916,  was  ordered 
stricken  from  the  files,  which  order  was  vacated  August  29, 1916,  and 
order  entered  to  file  a  new  bond  nunc  pro  tunc  as  of  August  25»  1916, 
and  a  new  bond  was  filed  and  approved  August  80,  1916,  and  bill  of 
exceptions  September  27,  1916,  held  that  neither  the  bond  nor  the 
bill  of  exceptions  was  filed  within  the  time  in  which  the  court  had 
Jurisdiction  to  approve  the  same. 

3.  Municipal  Coubt  of  Chicago,  §  26* — when  ha9  no  jwriBdi/ction 
to  approve  appeal  bond.  The  Municipal  Court  of  Chicago  has  no 
Jurisdiction  to  approve  an  appeal  bond  after  the  lapse  of  thirty  days 
from  the  entry  of  the  Judgment. 

4.  Municipal  Coubt  of  Chicago,  {  26* — who  should  approve  ap 
peal  hand.  Under  the  Municipal  Court  Act  an  appeal  bond  should 
be  approved  by  the  Judge,  and  an  order  of  approval  by  the  court 
is  not  required. 

•See  nilnolfl  Notee  DIseet,  Vols.  XI  to  XT.  and  OomnlatlTs  Qoarteilj.  mum 
toplo  Mid  Metlon  Bomber. 
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Haley  r.  Chicago  City  Bank,  205  IlL  App.  883. 


Edward  3.  Haley,  Appellant,  t.  Chicago  City  Bank, 

Appellee. 

Gen.  No.  28,788.    (Not  to  be  reported  in  full.) 

Appieal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Maz- 
ziiTi  Slusbkb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Edward  J.  Haley,  surviving  partner  of 
Haley  &  Company,  plaintiff,  against  the  Chicago  City 
Bank,  defendant,  to  recover  on  two  checks  for  $2,500 
and  $1,000,  respectively,  given  for  two  notes  for  $2,600 
and  $1,100,  respectively.  From  a  judgment  of  nil 
capicd  and  costs,  plaintiff  appeals. 

Cyeits  Heben,  D.  Avery  Kimbabk  and  L  T,  Grbbn- 
ACBE,  for  appellant. 

MmLEB,  Stabr,  Brown,  Packard  &  Peckham,  for  ap- 
pellee; John  J.  Peckham  and  Edward  0.  Brown,  of 
connseL 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beeision. 

1.  Bnxs  AiTD  KOTEs,  |  440* — tohen  evidence  is  Mufflcient  to  ahoto 
receipt  of  consideration  for  checks.  Evidence  held  sufficient  to 
show  that  plaintiff  received  the  consideration  for  which  certain 
checks  were  given  hy  him. 

2.  Bnxs  AND  Noncs,  §  120* — who  may  question  indorsement  on 
checks.  Where  certain  checks  payable  to  one  party  were  indorsed 
by  snch  party  with  the  name  of  another  party,  held,  in  an  action 
by  the  drawer  of  the  checks  to  recover  thereon  against  the  bank 
paying  same,  that  no  one  but  such  other  party  or  her  personal 
representatives  would  have  any  legal  right  to  question  the  indorse- 
ment of  her  name  on  the  checks* 

•Bee  nUnals  NotM  Dtcvirt,  Toll.  XI  to  XT,  and  CvmiilaUy*  Qoarftciljr,  mmm 
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Mahaiek  y.  Merchants  ReBenre  Life  Ins.  'Co.,  205  IlL  App.  334. 


Marie  Hahalek^  Appellee^  y.  Merehants  Beserye  life 

Insurance  Company^  Appellant. 

Gen.  No.  22,788.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabo 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Marie  Mahaiek,  plaintiff,  against  the 
Merchants  Reserve  Life  Insurance  Company,  defend- 
ant, to  recover  on  a  life  insurance  policy.  From  a 
judgment  for  plaintiff  for  $1,161.39,  defendant  appeals. 


Gideon  S.  Thompson,  for  appellant. 

Hart  E.  Bakeb,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  INSURA^NCE,  $  436* — what  is  sufficient  notice  of  insured's  death 
obviating  necessity  of  formal  proofs.  Where  notice  of  an  insured's 
death  was  given  to  the  president  of  the  insurer  company  who  re- 
plied "all  right,  they  would  go  and  see  him/'  held  that  this  afforded 
the  insurer  all  opportunity  necessary  for  it  to  verify  the  death  and 
ascertain  the  cause  thereof,  notwithstanding  no  formal  proofs  of 
death  contemplated  by  the  policy  were  made. 

2.  Insubance,  {  456* — when  formal  proofs  of  death  are  toaived. 
Where  the  insurer  in  a  life  insurance  policy  refused  to  pay  upon 
the  ground  that  the  insured's  answers  to  questions  touching  his 
health  in  his  application  for  the  policy  were  false,  held  that  formal 
proofs  of  death  contemplated  by  the  policy  were  waived. 

3.  INSUBANCE,  i  452* — when  notice  of  loss  is  waived.  Where 
the  defense  to  an  action  to  recover  on  a  life  insurance  policy  is 

•See  Ullnolf  Notei  Divest,  V*!**  XI  to  ZV,  And  Ciuniil«tlTe  Quarterly,  mum 
topic  and  Mctlon  nnmlicr. 
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* 

placed  on  other  grounds  than  the  death  of  the  Insured,  notice  of 
loss  is  waived. 

4.  Insubange,  I  659^ — ichen  evidence  is  sufflcient  to  show  truth 
of  statements  in  application,  Evidenxie  in  an  action  on  a  life  in- 
surance policy,  held  to  warrant  finding  that  the  insured's  state- 
ments in  his  application  for  life  insurance  as  to  his  health  were 
true  and  not  false. 

5.  INSUBANCE,  I  663* — what  is  not  evidence  of  knowledge  of 
falsity  of  statements  by  insured  in  application,  A  coroner's  finding 
on  autopsy  that  an  insured's  death  was  d^e  to  organic  heart  dfs- 
ease,  held  not  to  be  evidence  tending  to  prove  that  the  insured  con- 
sciously departed  from  the  truth  when  he  represented  in  his  appli- 
cation for  life  insurance  that  he  did  not  suffer  from  heart  disease^ 
in  an  action  to  recover  on  a  life  insurance  policy. 


Robert  E.  Cantwell^  Appellee^  t.  General  Aceident, 
Fire  &  Life  Assurance  Corporation^  Appellant. 

Gen.  No.  22,791.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph 
8.  La  But,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  with  finding  of  fact  Opinion  filed  April  16, 
1917. 

Statement  of  the  Case. 

Action  by  Eobert  E.  Cantwell,  plaintiff,  against  the 
General  Accident,  Fire  &  Life  Assurance  Corporation, 
defendant,  to  recover  on  a  policy  insuring  an  automo- 
bile against  accident.  From  a  judgment  for  plaintiff 
for  $177.31,  defendant  appeals. 

John  A.  Bloomingston,  for  appellant. 

No  appearance  for  appellee. 


•$e«  nilnols  Notes  Digest,  Vols.  XI  So  XV.  and  CumnlsUTe  Qiwrtorly,  tame 
topic  and  oeotlon  number. 
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Grossfeld  A  Roe  Co.  ▼.  William  Junker  Ck>.,  205  IlL  App.  336. 

Mb.  Justigb  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

iNBUBANOBp  §  659^ — When  evidence  is  sufficient  to  9how  that  ati- 
tomoMle  did  not  collide  with  stationary  object,  EMdence  held 
sufficient  to  show  that  plaintifTs  automobile  was  not,  as  aUeged,  at 
the  time  in  question  in  collision  with  any  post  or  any  other  sta- 
tionary object,  in  an  action  to  recover  for  damae^es  to  the  automo- 
bile aUeged  to  have  been  sustained  by  such  collision. 


Orossfeld   &   Boe    Company,   Appellee,   t.   William 

JTnnker  Company,  Appellant. 

Gen.  No.  82,796.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Pebbt  h. 
Pebsons,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.  Affirmed.  Opinion  filed  April  16,  1917.  Rehearing  denied 
AprU  80,  1917. 

Statement  of  the  Case. 

Action  by  Grossfeld  &  Boe  Company,  plaintiff, 
against  William  Jnnker  Company,  defendant,  to  re- 
cover npon  a  contract  for  the  purchase  by  defendant 
of  two  hundred  barrels  of  sugar,  estimated  at  eighty 
thousand  pounds,  at  the  price  of  $5.65  per  hundred 
pounds.  From  a  judgment  for  plaintiff  for  $240,  de- 
fendant appeals. 

William  R  BsAin),  for  appellant 

Blum,  Wolfsohn  &  Blum,  for  appellee. 


•See  Illlnolt  NotM  Dlsett,  ToU.  XI  to  XY.  Mid  CvmulattT*  <|wwi«lr. 
topio  Mid  Mctloii  number. 
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GrosBfeld  it  Roe  Co.  t.  William  Junker  Co.,  205  nt  App.  336. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Etidknob,  i  164* — wJiat  constitutes  admission  of  existence 
of  contract.  Testimony  of  a  corporation  defendant's  president  iden- 
tifying his  letter  to  plaintifC  referring  to  "our  contract  of  February 
8, 1915"  and  annulling  "our  contract  with  you/'  held  to  be  an  admis- 
sion of  the  contract,  in  an  action  to  recover  thereunder  in  which 
defendant's  affldayit  of  merits  denied  the  making  of  the  contract. 

2.  MxTNioiPAL  CoTTBT  GT  CHICAGO,  §  13* — What  dcfcnscs  defend- 
ant filing  affidavit  of  merits  is  confined  to.  '  A  defendant  in  the 
Municipal  Court  is  confined  by  the  rules  of  that  court  to  the  de- 
fenses made  in  his  affldayit  of  merits. 

8.    Sales,  f  876* — what  is  measure  of  damages  for  breach  of  con- 

'tract  for  purchase  of  goods.    In  an  action  to  recover  for  breach  of 

a  contract  for  the  purchase  of  certain  goods,  the  difference  between 

tbe  contract  price  and  the  market  price  on  resale  after  such  breach, 

held  to  be  the  measure  of  damages. 

4.  MuinoiPAL  Court  of  Chicago,  |  13* — when  affidavit  of  defense 
i»  insufficient.  An  affidavit  of  defense  filed  in  an  action  in  the 
Municipal  Court,  stating  merely  that  the  defendant  did  not  know 
plaintiff  to  be  a  corporation,  held  not  to  be  sufficient  to  put  plaintiff 
to  proof  of  its  incorporation. 

»8—  nitooto  Not—  Dtseti,  Toll.  Xl  to  XV,  and  OwMltiv  Omrtwiy,  mmm 
'  MetloD  bwbImv. 

Vol.  CCV  ti 
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stiles  T.  Board  of  Trusteee,  206  111.  App.  338. 


Arthur  A.  Stiles,  Appellee,  y.  Board  of  Trustees  of 
Poliee  Pension  Fund  of  West  Chicago  Park  Com- 
missioners, Appellant. 

Oen.  No.  22,799.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  OecAB 
E.  Heard,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  and  remanded  with  directions.  Opinion  filed 
April  16,  1917.    Rehearing  denied  May  1,  1917. 

Statement  of  the  Case. 

Petition  of  mandamus  by  Arthur  A.  Stiles,  petition- 
er, against  the  Board  of  Trustees  of  the  Police  Pension 
Fund  of  the  West  Chicago  Park  Commissioners,  re-" 
spondent,  to  compel  respondent  to  grant  petitioner  a 
pension  as  captain  of  police.  From  a  judgment  for 
petitioner,  respondent  appeals. 

Jacob  C.  Lb  Bosky  and  WiLiiiAM  Levinb,  for  appel- 
lant. 

A.  G.  Dicus,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Becision. 

MuiaciPAL  coBPOBATioiTs,  |  143* — toHen  member  of  police  force  of 
park  commissioners  is  entitled  to  pension.  Rev.  St  ch.  105,  sec.  339 
(J.  ft  A.  H  8286),  providing  that  any  person  after  having  served 
twenty  years  or  more  on  the  regularly  constituted  police  force  of 
the  board  of  park  commissioners  of  certain  towns,  or  whose  com- 
bined years  of  service  should  aggregate  twenty  years  or  more,  shall 
be  paid  a  yearly  pension  "after  his  service  on  such  police  force 
shall  have  ceased,"  construed  to  mean  where  the  service  shall  legiti- 
mately cease  voluntarily  or  by  stress  of  physical  troubles,  and  not 
by  expulsion  or  malconduct 

MeSuBELT,  P.  J.,  dissenting. 


•Bee  nuaote  N«to«  IHsert,  Vols.  XI  to  ZY,  and  ComnlatlTs  Qnrtorij,  Mat 
toplo  mad  Mctton  number. 


I 
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Talcott  T.  American  Board  of  Ck)iiimtaioneni,  205  IlL  App.  339L 


Harry  H.  Talcott  et  al^  Appellees,  y,  Amerfean  Board 
of  Gommissioners  for  Foreign  Missions  and  Con- 
gregational Home  Missionary  Society,  Appellants. 

Gen.  No.  28,808.    (Not  to  fee  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jessb 
A  Baldwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  April  16,  1917.  Oertiarari  de- 
nied by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  by  Harry  H.  Talcott,  James  S.  Barstow,  per- 
sonally and  as  trustee  for  Fayette  C.  Barstow,  Fanny 
B.  Perkins  and  Dorothy  B.  Pettibone,  complainants, 
against  the  American  Board  of  Commissioners  for 
Foreign  Missions  and  the  Congregational  Home  Mis- 
sionary Society,  defendants,  to  ascertain,  settle  and 
decree  the  rights  of  the  several  parties  in  and  to  a 
fnnd  of  $5,400  represented  by  a  certain  note  secured 
by  trust  deed  conveying  certain  real  estate.  From 
a  decree,  upon  demurrer  overruled  to  a  part  and 
answer  to  the  remainder  of  the  bill,  finding  defend- 
ants had  no  interest  in  said  fund  and  directing  that 
it  be  transf err^ed  to  complainant  James  S.  Barstow  as 
trustee,  defendants  appeal. 

David  FaijBS  and  John  B.  Moktooicebt,  for  appel- 
lants. 

Cabsoday,  Butleb,  Lamb  &  Fobteb,  for  appellees; 
Hbbbebt  Pofb^  of  counsel 

Mb.  Jubtics  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Becision. 

1.  TarBTS,  I  26^ — when  irrevocable  trust  is  not  created.  A  docu- 
ment directing  a  certain  party  to  hold  certain  notes  in  trust  for 

•Sm  rniMiit  NoCm  DIbmI,  Vote.  XI  to  ZY,  and  Ciimiil«tlye  Qiiartorlj, 
topk  uid  MctlMi  Bvmber. 
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Talcott  ▼.  American  Board  of  Ck)mmlB8ionerB,  205  IlL  App.  339. 

the  use  of  the  signer  of  the  document  during  the  slgner'a  life  and 
on  her  death,  "when  money  becomes  due  and  ts  paid,"  to  dispoae 
of  such  money  to  specified  donees  and  to  make  the  bequests  In 
the  name  of  a  friend/'  held  not  to  create  an  irrevocable  trust 

2.  Wills,  |  64^ — when  document  i9  void  as  conMtituting  imutH- 
dent  testamentary  disposition,  A  document  directing  a  certain 
party  to  hold  certain  notes  in  trust  for  the  use  of  the  signer  of  the 
document  during  the  signer's  life  and  on  her  death,  "when  money 
becomes  due  and  is  paid/'  to  dispose  of  such  money  ii  specified 
donees  and  to  make  the  bequests  "in  the  name  of  a  friend/'  held 
void  as  a  testamentary  disposition  and  as  not  fulfilling  the  legal  re- 
quirements of  a  will. 

3.  WiLts,  I  374* — when  note  secured  hy  trust  deed  becomes  part 
of  estate  and  passes  by  will.  Where  a  document  directed  a  certain 
party  to  hold  certain  notes  in  trust  for  the  use  of  the  signer  of  the 
document  during  the  signer's  life  and  on  her  death,  "when  money 
becomes  due  and  is  paid,"  to  dispose  of  such  money  to  specified 
donees  and  to  make  the  bequests  "in  the  name  of  a  friend,"  and 
such  signer  did  not  die  until  after  the  notes  had  been  paid  and  the 
money  invested  in  other  property  in  the  form  of  a  note  secured  by 
trust  deed  on  certain  real  estate,  held  that  the  latter  note  became 
a  part  of  the  signer's  estate  on  her  death  and  passed  under  the 
residuary  clause  of  her  will,  notwithstanding  the  provisions  of  the 
document 

4.  Trusts,  |  12*— ^hen  document  cannot  he  treated  as  a  dec- 
laration of  trust.  What  is  clearly  intended  as  a  voluntary  assign- 
ment or  gift  but  is  imperfect  as  such  cannot  be  treated  as  a  dedarsr 
tion  of  trust 

6.  Tbusts,  i  28* — when  document  creating  trust  is  void  for 
remoteness.  Where  a  document  provided  that  a  certain  party  named 
therein  should  hold  certain  notes  in  trust  for  the  use  of  the  signer 
of  the  document  during  the  signer's  life  and  on  her  death,  "when 
money  becomes  due  and  is  paid,"  should  dispose  of  such  money 
to  specified  donees,  held  that  if  the  words  "when  money  becomes 
due  and  is  paid"  were  of  controlling  importance  as  designating  a 
time  when  the  trust  fund  should  be  paid  to  the  beneficiaries,  the 
document  would  be  void  for  remoteness. 


•Bee  nilnols  >f«tM  DIsmI,  Toll.  Zl  to  XT,  and  CvmvlattTr*  Qoartortj. 
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CahlU  ▼.  Cahill,  205  IlL  App.  341. 


D.  T.  CahlU,  Appellee,  t.  J.  J.  Cahill,  Appellant. 
Gen.  No.  22,811.    (Not  to  be  reported  in  f  nil.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hobba  W. 
WsLLB,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.  Aillrmed.  Opinion  filed  April  16,  1917.  Rehearing  denied 
April  30,  1917. 

Statement  of  the  Case. 

Action  by  D.  T.  Cahill,  plaintiff,  against  J.  J.  Cahill, 
defendant,  to  recover  on  a  promissory  note  for  $750 
indorsed  by  defendant  From  a  judgment  for  plaintiff 
for  $581,  defendant  appeals. 

Otto  G.  EYPEisr,  for  appellant 

Geobgb  M.  Wbichelt,  for  appellee. 

Mn.  JusTicB  HoLDOM  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  Bills  avd  notes,  i  460* — when  evidence  is  9ufficient  to  Mhow 
denuind  of  payment  upon  indorser,  ESvidence  held  sufficient  to 
warrant  finding  that  demand  of  payment  of  the  note  sued  on  was 
made  upon  defendant  as  indorser  thereon,  in  an  action  to  recover 
on  said  note. 

2.  Bills  and  notes,  §  272* — when  demand  of  payment  upon  in- 
dOTMer  i9  necessary.  Demand  of  payment  of  a  note  upon  an  in- 
dorser is  necessary  under  the  Negotiable  Instruments  Act. 

3.  Bills  and  notes,  |  287* — icTien  protest  is  unnecessary.  No 
protest  is  necessary  under  the  Negotiable  Instruments  Act  of  an 
inland  MIL 

•Sm  nuaoto  NotM  WgwKt,  Yoli.  XI  to  X¥,  and  OonalettTtt  QmnHm^, 
toplo  sad  ■•ctloa  mmbw. 
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WatkinB  T.  Peoples  Gaa  Regulator  Co.,  205  IlL  App.  342. 


Cburles  W.  Watkins,  Appellee,  t.  Peoples  Oas  Begu- 

lator  Company,  Appellant. 

*    Oen.  No.  22,816.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Dennis 
W.  SuLUVAir,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Charles  W.  Watkins,  plaintiff,  against 
The  Peoples  Gas  Regulator  Company,  defendant,  to 
recover  under  a  certain  contract  whereby  defendant 
agreed  to  pay  plaintiff  fifty  per  cent,  of  the  gross  in- 
come on  all  rental  business  that  might  be  turned  over 
and  accepted  by  defendant  and  which  was  secured 
by  plaintiff  or  his  agents,  one-half  of  a  collection  of 
$86.10  made  by  defendant  on  such  business.  From  a 
judgment  for  plaintiff  for  $43.05,  defendant  appeals. 

Thomas  Lindskoo,  for  appellant. 

BoBEBT  J.  BiEo,  for  appellee. 

« 

Mb.  Jitsticb  Holdom  delivered  the  opinion  of  tlie 
court. 

Abstraet  of  the  Deelslon. 

CoirtsACTB — when  contract  construed  to  require  party  to  ftf^ 
over  rentca  huaineaa.  A  contract  whereby  defendant  agreed  to  pay 
plaintiff  fifty  per  cent  of  the  gross  income  of  all  rental  business 
that  might  be  turned  over  by  plaintiff  'and  accepted  by  defendant 
construed  to  require  plaintiff  to  t^rn  over  to  defendant  rental  busi- 
ness and  not  to  require  plaintiff  to  collect  rentals* 
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Klelman  y.  Chicago  St  Northwestern  Railway  Co.,  205  111.  App.  848. 


Jennie  Eleimany  Appellant,  t.  Chicago  &  Northwest- 
ern Railway  Company,  Appellee. 

Oen.  No.  22,822.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Kick- 
ham  QcAJXLAif,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Jennie  Eleiman,  plaintiff,  against  the 
Chicago  &  Northwestern  Railway  Company,  defend- 
ant, to  recover  damages  for  personal  injuries  sus- 
tained by  plaintiff  being  struck  by  the  sudden  lower- 
ing of  the  gates  at  defendant's  railroad  tracks  while 
plaintiff  was  crossing  in  her  automobile.  From  a 
judgment  for  plaintiff  for  five  hundred  dollars,  plain- 
tiff appeals. 

IsRAEii  CowBN,  for  appellant. 

Irvino  Herriott  and  Ira  C.  Beld^n^  for  appellee; 
WiMJAM  G.  Wheeler,  of  coimsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  |  1411* — when  finding  of  jury  will  not  he 
disturbed.  The  finding  of  the  jury  upon  a  controverted  question 
of  fact  will  not  be  disturbed  unless  it  can  be  said  to  be  manifestly 
contrary  to  the  greater  weight  of  the  evidence,  or  unless  there  are 
such  errors  in  the  rulings  of  the  court  upon  the  admission  or  ex- 
clusion of  evidence  or  upon  instructions  which  injuriously  affected 
the  cause  of  a  party. 

2.  EvinEKCB,  I  439* — when  answer  of  medical  witness  to  hypo- 
thetical question  is  incompetent.    Where  the  answer  of  a  medical 

•See  niinofs  Notes  Divest,  Vols.  XI  U»  XV,  •nd  CvmiiUitlTe  Qnarterly,  same 
teplc  and  section  nmnber. 
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Kleiman  y.  Chicago  ft  NorthweBtem  Railway  Ck>.,  205  IlL  App.  S43. 

witness  to  a  hypothetical  question  was  based  in  part,  as  testified 
to  by  him,  upon  his  own  knowledge  of  the  plaintifTs  case  and  his 
personal  opinion,  held  that  such  answer  was  incompetent  and  prop- 
erly excluded. 

8.  Damages,  |  191* — token  Question  tohether  aUmenU  of  foaman 
are  proxitnately  attributable  to  accident  is  for  jury.  In  an  action 
to  recover  damages  for  personal  injuries  sustained  by  plaintilf  be- 
ing struck  on  the  head  by  the  gates  being  lowered  at  defendant's 
railroad  crossing  while  she  was  passing,  where  plaintiff  was  shown 
to  have  suffered  two  miscarriages  some  time  after  the  accident* 
held  that  it  was  within  the  province  of  the  Jury  to  determine  wheth- 
er the  serious  ailments  suffered  by  plaintiff  were  proximately  attrib- 
utable to  such  accident  or  not. 

4.  Damages,  |  188* — when  evidence  is  sufficient  to  show  that  ail- 
ments of  woman  were  not  causally  connected  with  accident.  EM- 
dence  held  sufficient  to  sustain  the  finding  that  plaintiff's  ailments 
suffered  by  her  some  time  after  the  accident  by  which  she  sustained 
injuries  to  her  head,  as  the  result  of  being  struck  by  railroad  cross- 
ing gates,  were  not  causally  connected  with  such  accident,  in  an 
action  against  a  railroad  company  to  recover  damages  for  such  In- 
juries. 

5.  Damages,  |  242* — when  judgment  not  disturbed  on  account 
of  inadequacy  of.  A  Judgment  will  not  be  disturbed  on  review  for 
mere  inadequacy  of  damages  awarded  unless  it  is  apparent  that 
the  verdict  was  the  result  of  passion  or  prejudice  m  the  jury  or 
of  errors  of  law  by  the  court. 


•8m  nUnola  NotM  IHsMt*  Vols.  XI  to  XV,  mad  Camalattr*  Qnttaily, 
tople  mad  lectloa  number. 
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Becker  y.  Odell,  206  111.  App.  345. 


Christian  G.  H.  Becker,  Appellee,  t.  Benjamin  F.  J. 

Odell,  Appellant. 

Oen«  No.  22,882.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Chabias 
li.  FoELL,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Bill  by  Christian  C.  H.  Becker,  complainant,  against 
Benjamin  F.  J.  Odell,  defendant,  for  foreclosure. 
From  a  decree  for  complainant,  defendant  appeals. 

Benjamin  F.  J.  Odsll,  for  appellant;  Melviixe  B. 
Adams,  of  counsel. 

Bathjb  &  Wesemiakn,  for  appellee;  Gut  Van 
ScHAiOK,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

MoBTOAGZS,  I  503* — when  evidence  U  insufficient  to  show  agree- 
ment to  extend  loan  hy  authorized  person.  On  a  bill  to  foreclose 
a  mortgage,  evidence  held  to  foil  to  show  any  agreement  to  extend 
the  loan  on  which  suit  was  brought  by  any  one  acting  with  au- 
thority from  the  owner. 

•8m  nilnols  No«M  DlgMi,  Vols.  XI  to  XV,  and  CumolaUT*  Qoaitwlj.  sAme 
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Stewart  y.  Dodson,  205  IlL  App.  346. 


George  B.  Stewart,  Appellee,  t.  William  E.  Dodson, 

Appellant. 

Oen.  No.  22,886.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed.  Opinion  filed  April  16,  1917.  Rehearing 
denied  April  30,  1917. 

Statement  of  the  Case. 

Action  by  George  E.  Stewart,  plaintiflF,  against 
William  JE.  Dodson,  defendant,  to  recover  on  a  certain 
contract  providing  that  defendant  would  purchase 
within  one  year  from  date  at  a  certain  price  certain 
shares  of  stock  theretofore  purchased  by  plaintiff 
from  defendant  if  plaintiff  should  desire  to  sell  same. 
From  a  judgment  for  the  plaintiff  for  $1,800,  the 
amount  of  the  stock  at  the  price  agreed,  defendant 
appeals. 

BuELL  &  Abbey,  for  appellant. 

Geoeqb  W.  Wilbub,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Gaming,  fi  16* — wfiat  constitutes  unenforceable  gambling  contract. 
Where,  long  after  plaintiff  purchased  certain  stock  from  defendant 
and  as  no  part  of  that  purchase,  plaintiff  and  defendant  entered 
into  a  contract  providing  that  defendant  would  purchaii^  said  stock 
at  a  certain  price  should  plaintiff  desire  within  one  year  from  the 
date  of  the  contract  to  sell  the  stock,  held  that  the  contract  was  a 
gambling  contract  and  obnoxious  to  section  130  of  the  Criminal 
Code  (J.  &  A.  K  3733),  and  unenforceable  in  the  courts. 


'See  IlilnoU  Note*  Dlceat,  Vols.  XI  to  XV,  and  Cnmiilatlvo  Qiutfteily. 
topic  and  ■ectlon  number.  ^  ^, 


Chicago— FiBST  District — ^Apbil,  1917.        347 

Helbum  Leather  Co.  y.  Stone  et  aL,  205  111.  App.  347. 


Helburn  Leather  Gompanyy  Appellee,  t.  Benjamin 
Stone  and  Jacob  W.  Stone,  copartners,  trading  as 
Stone  Brothers,  Appellants. 

Oen.  No.  22,889.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Kbabns,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.     Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  the  Helbum  Leather  Company,  a  corpo- 
ration, plaintiff,  against  Benjamin  Stone  and  Jacob 
W.  Stone,  copartners,  trading  as  Stone  Brothers,  de- 
fendants, to  recover  the  agreed  price  of  three  bundles 
of  leather  bought  of  plaintiff.  From  a  judgment  for 
plaintiff  for  $195.89,  defendants  appeal. 

Max  M.  Grossman,  for  appellants ;  H.  J.  Bosenbebg, 
of  counsel. 

A.  M.  ScHWABZ,  J.  A.  Joseph  and  M.  E.  Bube,  for 
appellee. 

Mb.  Justicb  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

"L  Sales,  |  129* — tohat  oomtitutes  symbolical  delivery  of  goods 
to  consignees.  Delivery  of  goods  f.  o.  b.  a  certain  city,  held  to 
mean  that  the  goods  should  arrive  in  such  city,  and  when  they 
did  BO  arrive  in  the  usual  and  customary  course  of  transit  the  pos- 
session of  the  common  carrier  at  such  city  was  a  symbolical  de- 
livery to  the  consignees  who  had  ordered  the  goods  and  effective 
to  vest  the  Utle  of  the  goods  in  them. 

2.  Cabriess,  I  79* — who  may  maintain  action  for  wrongful  or  neg^ 
ligent  delivery  where  goods  are  deliverable  f,  o,  h.  cars  at  destina- 

•8««  llltnoto  Note*  Dig«0t,  V«l0.  XI  to  XV,  and  (TomiilAtlT*  <|iuurteilj, 
topic  ciid  section  number. 
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Weber  Chimney  Ck>.  y.   Johnson,   205   IlL   App.   348. 

tion.  Where  goods  are  delivered  to  a  common  carrier  for  shipment 
to  a  purchaser  f.  o.  b.  cars  at  the  purchaser's  city  and  are  at  Buch 
city  delivered  by  the  carrier  to  another,  any  right  of  action  for 
wrongful  or  negligent  delivery  lies  only  in  favor  of  the  purchaser 
against  the  carrier. 

3.  Trial,  |  295* — when  request  t?iat  proposition  of  law  he  pa$eed 
upon  is  too  late,  A  request  that  propositions  of  law  presented  to 
a  trial  Judge  after  entry  of  Judgment  be  passed  upon  nunc  pro  tune 
as  of  the  date  of  the  Judgment  is  properly  refused  as  being  too  late. 


Weber  Chimney  Company,  Appellant,  t.  Claude  A. 

Johnson,  Appellee. 

Oen.  No.  22,842.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Ck)urt  of  Cook  county;  the  Hon.  Look- 
wood  HoNOBE,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  of  attachment  by  the  Weber  Chimney  Com- 
pany,  plaintiff,  against  Claude  A.  Johnson,  defendant, 
as  a  nonresident  debtor.  From  a  judgment  for  de- 
fendant, plaintiff  appeals. 

Fbedebic  Bubnham,  for  appellant. 

Bakkin,  Howabd  &  Donnelly,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beelslon. 

1.  Attachment,  |  14* — when  evidence  is  sulJicient  to  e»toMi#Jl 
residence  within  State.    Bvidence  held  sufllcient  to  eBtablieh  de> 


•Bm  nilnoU  N«tM  DIgMi,  Vols.  XI  to  XV,  nd  Cam«ltttlTo  QiMrterij. 
lopie  oad  Motion  numbor. 
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Dixon  y.  Schwartz,  205  111.  App.  349. 

fendant'8  residence  within  the  State,  in  an  action  in  attachment 
against  defendant  as  a  nonresident  debtor,  where  it  appeared  that 
defendant  was  a  traveling  man,  absent  from  the  State  most  of  the 
time,  but  had  rented  a  room  in  a  house  in  a  city  within  the  State, 
carried  a  key  and  occupied  the  room  when  in  the  city. 

2.  Attachment,  {  3* — when  act  construed  strictly.  An  attach- 
ment is  an  extraordinary  remedy,  and  the  act  is  strictly  construed 
against  the  party  seeking  to  enforce  its  drastic  provisions. 

3.  AiTACHMEifT — when  grounds  of  must  he  strictly  proven.  There 
are  no  presumptions  in  favor  of  plaintiffs  in  attachment  suits;  the 
grounds  of  attachment  must  be  strictly  proven. 

4.  Attachmeivt — residence  as  question  of  fact.  The  question  of 
residence  in  an  attachment  suit  is  one  of  fact 

5.  Domicile,  |  4* — what  considered  in  determining  residence. 
The  question  of  residence  is  largely  a  matter  of  intent 

6.  Appeal  and  ebbob,  |  1500* — when  exactitude  in  rulings  of 
court  are  not  imperative.  Where  the  merits  of  the  controversy  are 
strongly  in  favor  of  the  defendant,  exactitude  in  the  rulings  of  the 
court  in  procedure  or  on  instructions  are  not  imperative. 


Arthur  Dixon,  Appellee,  t.  Biiby  Schwartz,  Appellant. 
Oen.  No.  22,852.    (Not  to  be  reported  in  full.) 

Appeal  frcHn  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt 
P.  DoLAv,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  AfOrmed.  Opinion  filed  April  16,  1917.  Certiorari  de- 
nied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Arthur  Dixon,  plaintiff,  against  Euby 
Schwartz,  defendant,  to  recover  on  a  guaranty  of  a 
lease.  From  a  judgment  for  plaintiff  for  $2,149.75, 
defendant  appeals. 


Frank  Schobnfeld,  for  appellant. 
Calhoun,  Lttobd  &  Sheean,  for  appellee. 


•See  miBole  NeCee  Dlceet.  Yolk  XI  to  XV.  and  CumnUUTe  Qiutfterlj. 
topic  and  leetljn  nambor. 
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Dixon  y.  Schwartz,  206  IlL  App.  849. 

Mr.  Justiob  Holdom  delivered  the  opinion  of  the 
conrt. 

Abstraet  of  the  Deelsion. 

1.  GuASANTT — When  evidence  U  $u1flcierU  to  show  executUm  of 
before  signing  and  delivery  of  lease.  Evidence  held  sulficient  to 
sustain  the  finding  that  the  guaranty  of  a  lease  was  executed  before 
the  signing  and  delivery  of  the  lease  by  the  lessor,  in  an  action  to 
recover  on  such  guaranty. 

2.  Lakdlord  and  tenant,  fi  448* — when  evidence  is  sufficient  to 
show  that  lease  was  not  canceled.  Evidence  held  sufllcient  to  sus- 
tain the  finding  that  the  lease  in  question  was  not  canceled  by  agree- 
ment of  the  parties,  in  an  action  to  recover  on  a  guaranty  of  the 
lease. 

3.  GuABANTT,  I  7* — when  no  independent  consideration  is  nec- 
essary. Where  a  guaranty  of  a  lease  is  executed  before  the  execu- 
tion and  delivery  of  a  lease  by  the  lessor,  no  independent  consid- 
eralion  is  necessary. 

4.  Seals,  |  2* — when  presumed  that  each  person  signing  instrtir 
ment  adopted  a  seal.  When  a  bond  or  other  sealed  instrument  pur- 
ports on  its  face  to  be  sealed  by  all  its  signers,  and  there  are 
several  seals  to  it,  but  not  so  many  as  there  are  names,  it  will  be 
presumed  that  each  person  signing  it  adopted  some  one  of  the 
seals. 

5.  GuABANTT,  I  12* — when  is  as  troad  as  terms  of  lease.  A  guar- 
anty on  a  lease  of  "the  payment  of  rent,  and  the  performance  of 
the  covenants  by  the  party  of  the  second  part  in  the  within  lease, 
covenanted  and  agreed,  in  manner  and  form  as  in  said  lease  pro- 
vided," held  to  be  as  broad  in  its  terms  as  the  lease. 

6.  GuABANTT,  I  16* — when  obligation  of  guarantor  becomes  fixed. 
The  obligation  of  the  guarantor  on  a  lease  of  payment  of  rent  and 
performance  of  the  covenants  by  the  lessee  in  the  lease,  held  to 
have  become  fixed  upon  default  by  the  lessee  of  which  the  guar- 
antor would  not  be  entitled  to  notice,  the  guaranty  being  uncon- 
ditional. 

7.  GuABANTT,  I  17* — what  is  sufficient  notice  to  guarantor  of 
default.  Conmiencement  of  suit  on  the  guaranty  of  a  lease  ia  suffi- 
cient notice  to  the  guarantor  of  the  lessee's  default. 

8.  Landlobd  and  TENANT,  §  40* — What  does  not  constitute  de- 
livery of  lease  to  lessee.  The  handing  of  a  lease  to  one  of  the  par- 
ties to  procure  the  signature  of  a  guarantor  thereto  does  not  con- 
stitute a  delivery  thereof  to  the  lessee,  the  lease  not  having  been 
executed  by  the  lessor. 


•See  IlllnoU  Notes  Divert,  Vols.  XI  to  XV,  and  CumnlattTe  Qnaitert^, 
topic  and  section  number. 
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Mazur  v.  Goderskl  et  al.,  205  111.  App.  351. 

9.      I«A.I7DL0BD    AND    TBITANT — tohot    dO€8    tlOt    COnstitUtC    P088e88i0n 

of  premises  under  lease.  Possession  of  premises  by  a  lessee  prior  to 
execution  and  delivery  of  a  lease  therefor  Is  not  under  such  lease 
■o  fitr  as  the  lessor's  rights  under  the  lease  are  concerned. 


Joseph  Hazur,  trading  as  Joseph  Hazur  &  Company, 
Appellee,  t.  Stanlslaw  Ooderskl  and  Pelagla  God- 
erskl, Appellants. 

Oen.  No.  22,766.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
SuixiTAN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  16,  1917. 

Statement  of  the  Case. 

Action  by  Joseph  Mazur,  trading  as  Jose]f)h  Maznr 
&  Company,  plaintiff,  against  Stanislaw  Goderski  and 
Pelagia  Goderski,  defendants,  to  recover  commissions 
as  a  real  estate  broker.  From  a  judgment  for  plaintiff 
for  three  himdred  dollars,  defendants  appeal. 

CX  C.  H.  ZnjiMAN,  for  appellants. 

Beach  &  Bsagh,  for  appellee. 

Mb.  Jubticb  Holdom  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

Bbokers,  I  88* — when  evidence  is  suMcient  to  show  employment  as 
1>roker.  Evidence  held  sufficient  to  sustain  the  finding  that  defend- 
ants employed  plaintiff  In  the  exchange  of  defendants'  real  estate, 
in  an  action  to  recover  a  commission  on  such  exchange. 

•See  nilnole  Netee  Dlf eiit,  Vele.  XI  to  X\,  and  CamnUUTe  Qnarterlj.  MMse 
tople  mad  leetlen  rnnnber. 
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Ck>m.  Qermania  T.  ft  S.  Bk.  y.  W.  M.  Hojrt  Ck>.,  205  111.  App.  362. 


Gommjereial  Oermania  Trust  &  Sayings  Bank,  Appel- 
lee, y.  W.  M.  Hoyt  Company,  Appellant. 

Oen.  No.  21,880. 

1.  Pledges,  |  24* — when  pledgee  of  vHirehause  receipU  lotet  lien 
OM  againtt  third  partie9  tcithout  notice.  Where  the  owner  of  cer- 
tain coffee  pledged  the  warehouse  receipts  for  same  with  his  cred- 
itor as  security  for  a  debt  due  the  creditor,  who  thereafter  sur- 
rendered the  receipts  to  the  owner  to  enable  him  to  make  delivery 
of  the  coffee  upon  a  sale  thereof,  and  took  in  lieu  of  such  receipts 
a  trust  receipt  signed  by  the  owner,  agreeing  to  pay  over  to  the 
creditor  out  of  the  proceeds  of  the  sale  the  amount  of  the  creditor's 
debt,  held  that  under  the  laws  of  Louisiana,  wherein  the  transaction 
occurred,  the  creditor  thereby  lost  his  lien  as  against  third  parties 
without  notice. 

2.  Sales — tohen  Inreach  of  trust  receipt  does  not  affect  ixUidity  of 
Male  of  goods.  Where  the  owner  of  certain  coffee  pledged  the  ware- 
house  receipts  for  same  with  his  creditor  as  security  for  his  debt 
to  the  creditor,  who  thereafter  surrendered  the  receipts  to  the  owner 
to  enable  him  to  make  delivery  of  the  coffee  upon  a  sale  thereof 
and  took  in  lieu  of  such  receipts  a  trust  receipt  signed  by  the 
owner,  agreeing  to  pay  over  to  the  creditor  out  of  the  proceeds 
of  the  sale  the  amount  of  the  creditor's  debt,  and  the  owner  there- 
upon sold  and  assigned  the  invoice  of  the  sale  for  value  to  a  party 
without  notice  of  the  prior  transactions,  but  failed  to  turn  over  to 
his  creditor  out  of  the  proceeds  received  on  such  sale  and  assign- 
ment the  amount  due  the  creditor  as  required  by  the  trust  receipt, 
held,  in  an  action  by  such  party  to  recover  against  the  buyer  of 
the  coffee  for  the  purchase  price,  that  such  breach  by  the  owner 
of  the  trust  receipt  in  no  way  affected  the  validity  of  the  sale  of 
the  coffee  or  the  right  of  the  owner  to  make  collection  of  the  pro- 
ceeds thereof  from  the  plaintiff. 

Tatlob,  J.,  dissenting. 

Mipeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  J.  J. 
RooNET,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Affirmed.  Opinion  filed  April  18,  1917.  Rehearing  denied 
May  8,  1917. 

Tenney,  Harding  &  Sherman,  for  appellant ;  Gustaf 
E,  Westfeld  and  Wujlabd  C.  McNitt,  of  connsel. 

•Bm  IlUnob  Notes  IMffMtp  Vols.  XI  to  XV.  and  ComttlAtlTo  QBartorlj,  •«■• 
lopto  and  oectioa  nombor. 
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Com.  Germania  T.  ft  S.  Bk.  v.  W.  M.  Hoyt  Co.,  205  111.  App.  352. 

Dbfrees,  Buckingham  &  Eatok,  for  appellee. 

Mb.  Presiding  Justice  0  ^Connor  delivered  the  opin- 
ion of  the  court. 

The  Commercial  Germania  Trust  &  Savings  Bank 
of  New  Orleans  brought  suit  in  the  Municipal  Court 
of  Chicago  against  W.  M.  Hoyt  Company  of  Chicago 
to  recover  the  purchase  price  of  one  hundred  and  thir- 
teen bags  of  coffee.  The  case  was  tried  before  the 
court  without  a  jury  and  judgment  was  entered  in 
favor  of  the  plaintiff  for  the  amount  of  its  claim,  to 
reverse  which  this  appeal  is  prosecuted. 

The  facts,  so  far  as  material,  are:  The  Smith 
Brothers  Company,  of  New  Orleans,  importers  and 
sellers  of  coffee,  borrowed  money  from  William 
Brandt  &  Sons  Company,  London  bankers,  through 
the  latter 's  representatives,  Westfeldt  Brothers, 
bankers  and  forwarders  of  coffee,  also  of  New  Or- 
leans, and  pledged  as  security  a  warehouse  receipt 
for  ninety-four  bags  of  coffee.  Afterwards  on  June 
13,  1913,  The  Smith  Brothers  Company  sold  one  hun- 
dred and  thirteen  bags  of  coffee  to  the  defendant, 
payment  to  be  made  within  ten  days  from  the  date  of 
the  invoice,  which  was  dated  July  1,  1913.  The  coffee 
was  sold  f.  o.  b.  New  Orleans,  and  was  to  be  delivered 
to  Westfeldt  Brothers  as  forwarding  agents  of  the  de- 
fendant. In  order  to  deliver  the  coffee  to  the  defend- 
ant, The  Smith  Brothers  Company  secured  from 
Westfeldt  Brothers,  as  agents  for  William  Brandt  & 
Sons  Company,  the  warehouse  receipt  covering  the 
ninety-four  bags  and  gave  in  lieu  thereof  the  following 
trust  receipt : 

**  Trust  Receipt. 
New  Orleans,  La.,  June  14,  1913. 

**  Received  of  Westfeldt  Bros.,  Agts.,  the  Bill  of 
Lading  or  other  documents  or  securities  as  enumer- 
ated below,  held  by  the  said  Bank  as  collateral  pledged 
Vol  ccv  ss 
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Com.  Germania  T.  ft  S.  Bk.  y.  W.  M.  Hoyt  Co.,  205  IlL  App.  362. 

to  secure  advances  made  to  the  undersigned,  and  in 
consideration  thereof,  the  undersigned  hereby  agrees 
to  pay  over  to  the  said  Bank  or  its  assignees,  and  to 
specifically  apply  against  the  very  same  advances  the 
proceeds  of  the  sale  of  the  property  mentioned  in  said 
documents;  or  to  deliver  to  the  said  Bank  or  its  as- 
signees the  shipping  documents  or  warehouse  receipts 
representing  the  undermentioned  goods  within  one 
day  from  the  receipt  thereof,  this  delivery  being  tem- 
porarily made  the  undersigned  for  convenience  only, 
without  novation  of  the  original  debt,  or  giving  the 
undersigned  any  title  thereto,  except  as  trustee  for  the 
said  Bank,  and  except  to  receive  the  avails  thereof  or 
the  documents  therefor  for  account  of  the  said  Bank. 

**  Crescent  W.  H.  Cert.  #1705  for  267  Bags  Coffee. 
We  want  94  bags  for  Hoyt. 

The  Smith  Bros.  Co.,  Ltd., 

P.  J.  Obchard, 
*'S.  B.  C.  K.  2  to  8  BA--4  Secty.  &  Treas." 

The  Smith  Brothers  Company,  after  receiving  the 
warehouse  receipt,  took  the  ninety-four  bags  of  coffee, 
which  were  stored  in  a  warehouse,  and  nineteen  other 
bags,  which  they  owned,  and  delivered  them  to  the 
railroad  company,  and  received  a  memorandum  ticket 
for  the  coflfee  in  the  name  of  Westfeldt  Brothers, 
agents,  and  delivered  the  same  to  them.  Upon  receipt 
of  this  memorandum  ticket,  Westfeldt  Brothers,  as 
forwarding  agents  for  the  defendant,  secured  a  bill 
of  lading  for  the  coffee  and  sent  it  to  the  defendant 
in  Chicago.  The  coffee  was  not  to  be  forwarded  im- 
mediately, but  was  to  be  held  in  New  Orleans  until 
such  time  as  it  could  be  sent  in  a  carload  lot. 

On  June  17th,  The  Smith  Brothers  Company  sold 
and  assigned  the  invoice  against  the  defendant  for 
the  price  of  the  coffee,  receiving  the  face  value  thereof. 
On  the  same  day  plaintiff  notified  the  defendant  of 
the  assignment  and  requested  that  payment  be  made 
direct  to  it.  About  a  week  afterwards  The  Smith 
Brothers  Company  were  forced  into  bankruptcy.    On 


1 


Chicago — Fibst  District — ^Apbil,  1917.        355 

Com.  Germanla  T.  ft  S.  Bk.  y.  W.  M.  Hoyt  Co.,  205  111.  App.  352. 

the  next  day  Westfeldt  Brothers,  as  agents  for  Wil- 
liam Brandt  &  Sons  Compaiiy  telegraphed  the  de- 
fendant that  they  would  forward  the  coffee  if  the 
defendant  would  pay  them  for  the  ninety-fonr  hags, 
and  on  the  next  day  they  telegraphed  the  defendant 
requesting  that  it '  hold  the  purchase  price  of  the 
ninety-four  bags  for  them,  if  defendant  had  not  al- 
ready paid  plaintiff,  and  stated  that  they  would  pro- 
tect defendant  with  bonds.  The  defendant  thereupon 
returned  the  bUl  of  lading  to  Westfeldt  Brothers, 
agents  for  William  Brandt  &  Sons  Company,  and  on 
June  30th  sent  a  telegram  to  The  Smith  Brothers 
Company  canceling  the  order  for  failure  to  ship  the 
coffee  according  to  contract. 

Upon  receipt  of  the  bill  of  lading  Westfeldt  Broth- 
ers, as  agents  for  William  Brandt  &  Sons  Company, 
disposed  of -the  ninety-four  bags  of  coffee  and  re- 
tained the  proceeds  thereof  and  returned  the  nineteen 
bags  to  The  Smith  Brothers  Company.  The  defend- 
ant having  refused  to  pay  the  purchase  price  of  the 
coffee  to  the  plaintiff,  this  suit  was  brought. 

It  is  obvious  that  the  defendant  could  not  cancel 
the  contract  for  the  purchase  of  the  coffee  in  the  man- 
ner indicated,  and  had  no  authority  to  return  the  bill 
of  lading  to  Westfeldt  Brothers,  as  agents  for  Wil- 
liam Brandt  &  Sons  Company.  But  it  is  insisted 
that  the  rights  of  William  Brandt  &  Sons  Company, 
under  the  trust  receipt,  are  superior  to  those  of  the 
plaintiff,  because,  it  is  urged,  that  under  the  law  of 
Louisiana  the  rights  of  third  parties  are  not  pro- 
tected against  secret  liens — ^that  although  the  lien  of 
William  Brandt  &  Sons  Company  was  secret  and  un- 
known to  the  plaintiff  or  the  defendant  until  after  the 
bankruptcy  proceedings  against  The  Smith  Brothers 
Company,  yet  it  is  superior  to  plaintiff's  claim  based 
on  the  invoice.  {Lallande  v.  His  Creditors,  .42  La. 
Ann.  507;  Stern  Bros.  v.  Germa/nia  Nat.  Bank,  34 
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La.  Ann,  1119;  Henderson  v.  Case,  31  La.  Ann.  215; 
Bird  V.  Cockremj  82  La.  Ann.  70 ;  In  re  DreuU  d  Co,, 
205  Fed.  568 ;  Commercial  Nai.  Bank  of  New  Orleans 
V.  CandlnLouisiana  Bank  &  Trust  Co.,  239  U.  S.  520.) 

In  the  Lallande  case,  supra,  it  was  held  that  a  factor 
authorized  to  sell  the  goods  of  his  principal  could  not 
pledge  the  goods  for  hig  own  debts  so  as  to  bind  the 
principal. 

The  Stern  case,  supra,  holds  that  where  a  matured 
negotiable  instrument  was  placed  in  a  third  person's 
hands  to  collect,  the  latter  could  not  pledge  it  to  se- 
cure his  personal  loan  and  defeat  the  owner. 

It  was  held  in  the  Henderson  case,  supra,  that  the 
purchaser  of  a  dishonored  note  from  one  not  the  owner 
nor  authorized  to  sell  did  not  acquire  a  good  title  as 
against  the  owner  of  the  note. 

In  the  Bird  case,  supra,  the  owner  of  past  due  prom- 
issory notes  left  them  in  the  hands  of  a  third  person 
for  safe-keeping.  The  latter  pledged  them  as  security 
for  a  personal  loan.  The  court  held  that  the  owner's 
title  was  superior  to  that  of  the  innocent  pledgee. 

It  is  clear  that  none  of  the  above  cases  sustains  the 
contention  of  the  defendant  that  the  rights  of  Wil- 
liam Brandt  &  Sons  Company,  under  the  trust  receipt, 
are  superior  to  those  of  the  plaintiff. 

In  the  DreuU  case,  supra,  bills  of  lading  covering 
certain  cotton  were  pledged  with  a  bank  by  the  owner. 
Afterwards  the  bills  of  lading  were  surrendered  and 
a  trust  receipt  similar  to  the  one  in  the  case  at  bar 
was  given  to  the  bank.  The  owner  of  the  property 
thereupon  secured  the  cotton  and  deposited  it  in  a 
warehouse  and  secured  warehouse  receipts  in  its  own 
name,  depositing,  these  warehouse  receipts  with  a  sec- 
ond bank  as  collateral  for  a  loan.  The  warehouse 
receipts  were  subsequently  taken  up  by  the  owner 
and  in  lieu  thereof  a  second  trust  receipt  was  given  to 
the  second  bank.    The  owner  obtained  the  cotton  and 
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afterwards  went  into  bankruptcy.  In  a  contest  be- 
tween the  two  banks,  it  was  held,  that  under  the  trust 
receipt  given  to  the  first  bank,  the  owner  had  no  au- 
thority to  pledge  the  cotton  to  the  second  bank,  and 
judgment  was  given  in  favor  of  the  first  bank,  which 
was  affirmed  by  the  Circuit  Court  of  Appeals.  (211 
Fed.  337.)  A  further  appeal  was  prosecuted  to  the 
Supreme  Court  of  the  United  States,  where  the  judg- 
ments of  the  District  Court  and  Circuit  Court  of  Ap- 
peals were  reversed  and  judgment  entered  in  favor  of 
thfe  second  bank.  {Commercial  Nat.  Bank  of  New 
Orleans  v.  Canai'Louisiana  Bank  <&  Trust  Co.,  239  XJ. 
S.  520.)  • 

It  is  insisted  that  the  reversal  of  the  judgments  by 
the  Supreme  Court  was  for  the  sole  reason  that  un- 
der the  Uniform  Warehouse  Eeceipts  Act,  warehouse 
receipts  were  negotiable,  and  that  as  the  second  bank 
receipted  the  warehouse  receipts  without  notice  of 
any  claim  of  the  first  bank,  its  rights  were  superior 
to  that  of  the  first  bank.  We  think,  however,  that 
the  decision  of  the  Supreme  Court  was  not  based 
alone  on  the  provisions  of  the  Uniform  Warehouse 
Receipts  Act,  but  it  was  also  based  on  the  ground  of 
estoppel.  In  delivering  the  opinion  of  the  court,  Mr. 
Justice  Hughes  said,  p.  524:  ^'It  is  a  familiar  rule 
that  one  who  has  no  title  to  chattels  cannot  transfer 
title  unless  Ije  has  the  owner  ^s  authority  or  the  owner 
is  estopped.  See  Civil  Code  (La.)  arts.  2452,  3142, 
3145,  3146.  It  follows  that,  in  the  absence  of  circum- 
stances creating  an  estoppel,  one  without  title  cannot 
transfer  it  by  the  simple  device  of  warehousing  the 
goods  and  indorsing  the  receipts.  But  if  the  owner 
of  the  goods  has  permitted  another  to  be  clothed  with 
the  apparent  ownership  through  the  possession  of 
warehouse  receipts,  negotiable  in  form,  there  is  abun- 
dant ground  for  protecting  a  bona  fide  purchaser 
for  value  to  whom  the  receipts  have  been  negotiated. ' ' 
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The  court  continuing,  in  discussing  the  Uniform  Ware- 
house Receipts  Act,  said,  p.  526:  **It  will  be  ob- 
served that  *one  who  takes  by  trespass  or  a  finder  is 
not  included  within  the  description  of  those  who  may 
negotiate.*  '*  And  on  p.  527:  **It  was  not  the  placing 
of  the  cotton  in  the  warehouse  in  the  usual  course  of 
business,  but  the  negotiation  of  the  receipts,  that  con- 
stituted the  violation  of  DreuU  &  Company's  agree- 
ment with  the  Ganal-Louisiana  Bank.  By  the  very 
terms  of  that  agreement  Dreuil  &  Company  were  to 
take  the  position  of  trustee'  for  the  bank,  with  au- 
thority to  receive  *the  avails'  of  the  goods  or  'the 
documents'  therefor  for  account  of  the  b^nk,  and 
being  bound  to  apply  the  proceeds  of  sale  to  the 
bank's  advances.  *  *  *  (p.  528).  To  repeat,  it 
was  the  negotiation  of  the  receipts  that  constituted 
the  breach  of  trust.  But  after  the  Canal-Louisiana 
Bank  had  allowed  Dreuil  &  Company  to  be  clothed 
with  apparent  ownership  through  possession  of  the 
receipts,  it  cannot  be  heard  to  question  the  title  of  a 
bona  fide  purchaser  for  value  to  whom  they  had  been 
negotiated.  *  *  *  (p.  529).  It  was  because  the 
Canal-Louisiana  Bank  clothed  Dreuil  &  Company  with 
the  indicia  of  ownership  that  a  bona  fide  purchaser  for 
value  was  enabled  to  take  title. ' ' 

From  this  it  appears  that  the  Canal-Louisiana 
Bank,  by  reason  of ^  its  clothing  Dreuil  ^  Company 
with  the  indicia  of  ownership,  was  estopped  to  assert 
its  right  against  the  second  bank,  the  latter  being 
a  bona  fide  purchaser  for  value.  In  that  case  the 
only  breach  committed  by  Dreuil  &  Company  was  in 
the  negotiation  of  the  warehouse  receipts,  as  it  had 
authority  to  sell  and  collect  the  proceeds  of  the  sale. 
In  the  case  at  bar,  Westfeldt  Brothers,  agents  for 
William  Brandt  &  Sons  Company,  clothed  The  Smith 
Brothers  Company  with  the  indicia  of  ownership  of 
the  bags  of  coffee.    The  latter  company,  under  the 
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trust  receipt,  was  anthorized  to  sell  the  coflfee  and 
collect  the  proceeds  thereof,  and'the  only  breach,  if 
any,  Qommitted  by  The  Smith  Brothers  Company  was 
in  its  failure  to  turn  over  the  avails  or  proceeds  of 
the  sale  which  it  received  from  the  plaintiff,  and  this 
in  no  way  affected  the  validity  of  the  sale  of  the  cof- 
fee, nor  the  transaction  of  The  Smith  Brothers  Com- 
pany in  collecting  the  avails  or  proceeds  thereof  from 
the  plaintiff. 

Furthermore,  the  Supreme  Court  of  Louisiana  in 
the  case  of  Arhuthnot,  Latham  (p  Co.  v.  Richheimer  <& 
Co.,  139  La.  797,  72  So.  251,  held  that  secret  liens,  as 
provided  for  in  a  trust  receipt  similar  to  the  one  in 
the  case  at  bar,  could  not  affect  the  rights  of  innocent 
third  parties.  In  that  case  the  court  said  (pp.  253, 
803) :  **The  trust  receipt  at  most  was  a  private  agree- 
ment between  the  parties,  which,  of  course,  did  not 
aflfect  third  persons  without  notice.*' 

In  its  last  analysis,  this  is  a  case  where  William 
Brandt  &  Sons  Company,  who  had  a  valid  lien  on  the 
coffee,  surrendered  the  property,  and  thereby  gave  up 
their  lien  and  took  in  lieu  thereof  the  trust  receipt, 
which  entitled  them  to  receive  from  The  Smith  Broth- 
ers Company  either  the  coflfee  or  the  proceeds  of  the 
coffee  when  sold.  The  coflfee  was  sold,  and  William 
Brandt  &  Sons  Company  thereby  became  entitled  to 
receive  the  purchase  price  as  soon  as  The  Smith 
Brothers  Company  collected  it.  The  latter  clearly 
had  the  right  under  the  trust  receipt  to  collect  the 
purchase  price  from  the  appellant,  or  to  obtain  the 
** avails'*  of  the  sale  by  selling  their  claim  to  the  bank. 
At  the  time  they  sold  it  they  had  a  perfect  right  to 
receive  the  purchase  price.  There  can  be  no  doubt 
that  the  bank  did  actually  purchase  this  claim  against 
appellant,  for  the  assignment  distinctly  directs  the 
latter  to  pay  the  money  **to  the  bank  direct."  The 
demand  note  was  only  for  the  latter 's  protection  in 
case  the  claim  was  not  paid  in  due  course.    The  Smith 
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Brothers  Company,  unquestionably  had  the  right, 
under  the  terms  of  Ihe  trust  receipt,  to  obtain  the  pro- 
ceeds of  the  sale  by  selling  the  claim,  which  they  did, 
and  therefore  the  bank,  who  bought  the  claim  and  paid 
full  value  for  it,  became  its  absolute  owner.  The 
Smith  Brothers  Company  in  turn,  as  soon  as  they 
sold  the  claim,  held  the  proceeds  subject  to  the  terms 
of  the  trust  receipt  which  they  had  given  to  William 
Brandt  &  Sons  Company. 

The  judgment  of  the  Municipal  Court  of  Chicago 
is  correct  and  it  is  affirmed. 

Affirmed. 

Mb»  Justice  Taylob  dissents. 


Edmund  H.  Strond,  trading  as  E.  H.  Strond  &  Com- 
pany, Appellant,  y.  B.  F.  Conway  Company,  Appel- 
lee. 

Gen.  No.  21,900.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  CnABin 
A.  WiLLTAMS,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  April  18,  1917.  Certiorari  de- 
nied by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Edmund  H.  Stroud,  trading  as  E.  H. 
Stroud  &  Company,  plaintiff,  against  R.  F.  Conway 
Company,  defendant,  to  recover  $668.68  balance 
claimed  to  be  due  upon  the  purchase  price  of  a  pul- 
verizing machine,  and,  by  subsequent  action  consoli- 
dated, to  recover  $114  for  certain  parts  sold  to  de- 
fendant for  repairing  the  same  machine.  From  a 
judgment  for  defendant  for  $1,219.32  on  a  counter- 
claim on  account  of  money  paid  on  the  purchase  price 
of  the  machine,  plaintiff  appeals. 
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Iles,  O'Connor,  Eberhardt  &  Kbsler,  for  appel- 
lant; Charles  J.  O'Connor  and  A.  M.  Eberhardt,  of 
counsel. 

Edmund  S.  Oummings,  for  appellee. 

Mr.  Presiding  Justice  0  'Connor  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deelslon. 

1.  Contracts,  §  187* — wha^  considered  in  construing  contract. 
It  is  always  allowable  to  look  to  the  interpretation  placed  upon  a 
contract  by  the  parties  themselves. 

2.  Sales,  {  56* — when  letter  is  part  of  contract.  "Wlhere  plaintiff 
submitted  a  written  contract  for  the  sale  of  a  rock  pulverizing  ma- 
chine»  stating  that  the  machine  would  receive  "soft  limestone 
*  *  *  of  good  grinding  quality"  and  reduce  it  at  a  certain  rate 
to  powder,  and  two  days  later  wrote  defendant,  to  whom  the  con- 
tract was  submitted,  explaining  what  was  meant  by  the  words 
quoted  and  stating  that,  if  the  matter  of  the  grinding  quality  of  the 
stone  was  to  be  left  an  open  question,  plaintiff  would  base  its  guar- 
anty contained  in  the  contract  upon  a  certain  less  quantity  of  out- 
put, and  the  contract  was  thereafter  signed,  and  plaintiff  wrote 
defendant  later,  upon  failure  of  the  machine  to  produce  the  quan- 
tity of  output  provided  for,  and  referred  to  the  first  letter  as  show- 
ing defendant  was  getting  an  average  of  what  was  promised  on 
hard  stone,  held  that  the  first  letter  was  part  of  the  contract  and 
was  properly  admitted  iu  evidence,  in  an  action  to  recover  the 
purchase  price  of  the  machine. 

3.  Sales,  §  329* — when  evidence  is  sufficient  to  show  that  seller 
waived  objection  as  to  manner  of  installation  of  machine.  Evidence, 
heJd  sutDcient  to  sustain  the  finding  that  plaintiff  waived  any  ob- 
jection to  the  manner  in  which  a  certain  machine  sold  by  plaintiff 
to  defendant  was  Installed,  and  that  the  machine  as  installed  would 
produce  more  than  if  it  had  been  installed  in  accordance  with  the 
plans  and  specifications  submitted  as  required  by  the  contract  of 
sale,  in  an  action  for  the  purchase  price  of  the  machine. 

•See  Illinois  Note*  Digest,  Vols.  XI  to  XV,  and  CvmuUitlTe  Quarterljr,  same 
topic  and  section  number. 
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Isaac  W.  Prltcliard,  Appellee,  t.  Margaret  McGregory 

Appellant. 

Gen.  N<K  21,922.     (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Fbedebick 
A.  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed  in  part,  reversed  in  part  and  remanded.  Opin- 
ion filed  April  18,  1917.    Rehearing  denied  April  27,  1917. 

Statement  of  the  Case. 

Bill  by  Isaac  W.  Pritchard,  as  executor  of  the  es- 
tate of  Sarah  P.  Doane,  deceased,  complainant, 
against  Margaret  McGregor,  defendant,  to  construe 
the  will  and  codicil  thereto  of  the  deceased.  From  a 
decree  construing  the  will  and  codicil,  defendant  ap- 
peals. 

Robert  L.  Lyons,  for  appellant;  Martin  L.  Wil- 
BORN,  of  counsel. 

George  W.  Hall,  for  appellee ;  J.  W.  Whitehead,  of 
counsel. 

Mr.  Presiding  Justice  O'Connor  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Wills,  §  489* — when  debts  and  funeral  expenses  are  not 
charge  upon  land.  Where  a  will  provided,  among  other  things,  tbat 
"after  the  payment  of  my  debts  and  funeral  expenses,  I  hereby 
give,  devise  and  bequeath"  to  the  testator's  sister  certain  lots  dur- 
ing the  sister's  natural  life,  then  to  certain  other  relatives  for  life, 
with  remainder  over  to  a'  certain  Home,  the  words  "after  the  pay- 
ment of  my  debts  and  funeral  expenses"  held  not  to  make  such 
debts  and  expenses  a  charge  upon  the  two  lots  referred  to. 

•See  nilnoU  Noten  Divert,  Vols.  XI  to  XV,  iukI  Cmmafitlve  i^aartcrly, 
tople  iMid  tectlon  number. 
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2.  Appeal  and  ebbob,  {  855* — when  fact*  must  be  preterved  hy 
certificate  of  evidence.  Where  there  is  an  answer  on  file  denying 
the  aUegatlons  of  a  bill,  in  a  chancery  suit,  the  party  obtaining 
relief,  if  the  specific  facts  proven  on  the  hearing  are  not  found 
in  the  decree,  must  on  appeal  sustain  the  decree  by  preserving  such 
f^ts  by  a  certificate  of  evidence.  ^ 

8.  Wills,  |  429* — when  executor  entitled  to  otiH  for  oonetrw^tUm 
of  will.  The  allegations  of  fact  in  the  bill,  the  admissions  in  the 
anjiwer  and  the  decree,  showing  the  decedent  died  leaving  a  will 
set  up  in  the  bill;  that  it  was  admitted  to  probate;  that  complainant 
qualified  as  executor;  that  decedent  left  surviving  certain ^heirs  at 
law;  that  she  died  seized  of  the  real  estate  described  in  the  will  and 
in  th^  decree,  and  that  a  controversy  arose  as  to  the  true  intent 
and  meaning  of  certain  provisions  of  the  will,  held  to  Justify  com- 
plainant in  asking  the  Circuit  Court  for  a  construction  of  the  will 

4.  Wills,  §  226* — what  ie  sole  purpose  of  construction.  The  sole 
purpose  of  the  construction  of  a  will  is  to  ascertain  the  intention 
of  the  testator  that  effect  may  be  given  to  such  intention,  when  not, 
contrary  to  public  policy  or  in  contravention  of  law. 

5.  Wlixs,  §  228* — what  is  bdiis  for  determination  of  intent  of 
testator.  The  intention  of  a  testator  must  be  determined  from  an 
examination  of  the  entire  wflL 

6.  ExxcuTOBS  Ain>  admimstbatobs,  I  77* — when  executor  has  no 
authority  to  collect  rents.  Where  a  ^11  devised  to  specified  devisees 
all  of  the  testator's  real  estate  and  provided  in  nominating  and  ap- 
pointing an  executor  that  such  executor  should  "have  full  and  ex- 
clusive possession  of  my  entire  estate  until  its  final  distribution," 
held,  from  an  examination  of  the  entire  will  and  a  codicil  thereto, 
that  no  power  or  authority  was  given  the  executor  to  collect  any 
rents  from  the  real  estate  involved,  notwithstanding  there  was  a 
deficiency  of  personal  assets  to  pay  the  deceased's  debts,  and  that 
such  provision  as  to  possession  of  the  entire  estate  until  distribu- 
tion applied  only  to  the  personal  estate,  if  any. 

7.  Wills,  §  436* — when  question  of  construction  of  will  as  res 
judioata  is  not  reviewable.  Where  there  was  no  admission  in  the 
pleadings  and  no  finding  in  the  decree  from  which  appeal  was  taken 
as  to  an  order  by  the  County  Court  in  which  probate  of  a  will  was 
had  construing  such  will,  held  that  the  question  of  res  judicata  as 
to  the  construction  of  the  will  was  not  before  the  court  for  review 
on  appeal,  on  a  bill  to  construe  a  will. 

8.  Wills,  |  423* — when  County  Court  has  no  jurisdiction.  County 
Courts  have  no  Jurisdiction  to  construe  wills. 

9.  Infants,  {  45* — when  court  presumed  to  know  value  of  serv- 
ices of  guardian  ad  litem.    A  court  in  allowing  a  fee  to  a  guardian 
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ad  litem  is  presumed  to  know  what  the  reasonable  value  of  the 
services  of  the  guardian  is,  notwithstanding  there  may  have  been 
no  eyidence  upon  which  to  base  an  allowance. 

10.  Infaitts,  §  45* — when  allowance  to  guardian  ad  litem  is  not 
improper.  Where  a  fee  of  seyenty-five  dollars  was  allowed  a  guar- 
dian ad  litem f  held  such  allowance  cannot  be  said  to  have  been  im- 
proper, notwithstanding  there  may  haye  been  no  eyidence  upon 
which  to  base  it 


Ferdinand  Sehtmanskl,  by  Otto  Sehlmanskt,  Appellee, 
T.  Chleago  Railways  Company,  Appellant. 

Gen.  No.  21,939.     (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Theo- 
dore Brentano,  Judge,  presiding.  H^rd  in  this  court  at  the  Octo- 
ber term,  1915.  Affirmed.  Opinion  filed  April  18,  1917.  Rehearing 
denied  May  3,  1917.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Statement  of  the  Case. 

Action  by  Ferdinand  Schimanski,  by  Otto  Sduman- 
ski,  his  father  and  next  friend,  plaintiff,  against  the 
Chicago  Railways  Company,  defendant,  to  recover 
damages  for  personal  injuries  sustained  by  plaintiff 
while  alighting  from  defendant's  street  car.  From  a 
judgment  for  plaintiff  for  $2,250,  defendant  appeals. 

Watson  J.  Febby,  for  appellant;  W.  W,  Gubley 
and  J.  E.  GuhJiTams,  of  counsel. 

Gallagheb  &  Messneb,  for  appellee. 

Mb.  PBEsroiNo  Justice  0  'Connob  delivered  the  opin- 
ion of  the  court. 

*S«e  lUlooln  Notes  DlireBt.  Vols.  XI  to  XV.  and  CiimiilsaT«  itnarterly, 
topic  and   ctectlon  number. 
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Abstract  of  the  Decision. 

X  Cabriebs,  I  476* — when  evidence  is  sufficient  to  sustain  find- 
ing far  plaintiff  cls  to  accident.  Evidence  Tield  suf&cicnt  to  warrant 
the  finding  for  plaintiff  notwithstanding  his  description  of  the  car 
and  manner  in  which  his  clothing  caught  at  the  time  he  was  in- 
jured was  inaccurate  as  to  some  details,  in  an  action  to  recover 
damages  for  personal  injuries  sustained  while  alighting  from  de- 
fendant's street  car. 

2.  Appeal  and  krbob»  |  1563* — when  refusal  of  instruction  is  not 
reversible  error.  It  is  not  reversible  error  to  refuse  an  instruction 
denying  the  right  of  recovery  under  certain  counts  of  a  declaration 
where  there  is  evidence  tending  to  prove  the  allegations  of  other 
counts. 

3.  iNBTBucnoNs,  f  161* — when  refused  of  instruction  is  not  error. 
Refusal  to  give  an  instruction  that  unless  plaintiff  proved  his  case 
by  a  preponderance  of  the  evidence,  that  if  the  evidence  was  evenly 
balanced  or  the  jury  in  doubt  they  should  find  the  defendant  not 
guilty,  in  an  action  to  recover  damages  for  personal  injuries,  held 
not  error  where  other  instructions  told  the  jury  that  plaintiff  must 
prove  his  case  by  a  preponderance  of  the  evidence. 

4.  Damages,  f  120* — when  verdict  for  personal  injuries  to  hoy 
is  not  excessive.  Verdict  for  $2,250  held  not  excessive,  where  the 
evidence  tended  to  show  that  plaintiff,  a  boy  eight  years  old  at  the 
time  of  the  accident,  was  a  normal  healthy  boy  prior  thereto,  was 
found  unconscious  immediately  after  the  accident  and  so  remained 
for  some^tlme;  that  he  had  a  swelling  on  his  head  the  size  of  a 
ben's  egg,  bruises  on  his  nose  and  a  slight  hemorrhage  from  the 
nostrils;  chest  and  knees  bruised  and  latter  swollen;  that  he  vom- 
ited a  substance  tinged  with  blood  immediately  after  the  accident, 
was  confined  to  his  bed  for  two  weeks,  and  was  out  of  school  the 
same  length  of  time,  suffered  with  headaches  and  dizziness  for 
three  years  after  the  accident  and  until  time  of  trial,  and  by  reason 
of  the  accident  had  become  epileptic. 

5.  Appeal  and  erbob,  §  1094* — when  brief  contains  improper 
statements.  Charges  in  brief  of  plaintiffs  counsel  that  defendant 
and  certain  of  defendant's  witnesses  had  suppressed  facts,  held 
unjustified  and  the  language  used  unbecoming,  unwarranted  and 
undignified. 

•See  niinoto  Notes  IHseet*  YoU.  XI  to  XY,  and  CnmnUitiTe  Qwuierly,  Muae 
tople  and  Mction  Bomber. 
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In  re  Estate  of  August  F.  Boeske,  Deeeased. 
On    appeal    of    Bertha    Gulzow    (formerly    Bertha 
Boeshe),  Appellant^  y.  Maria  Fillwoek  et  al..  Ap- 
pellees. 

Gen.  No.  21,948. 

1.      EXECTTTOBS  AND  ADMIN IBTRAT0B8,   |  8* — What  is  nOtWe  Of  furii" 

diction  of  County  and  Prolwte  Courts  in  matters  of  administration, 
Ck>unt7  and  Probate  Courts  are  courts,  of  general  and  unlimited 
jurisdiction  in  matters  of  administration,  and  exercise  an  equitable 
Jurisdiction  adapted  to  their  organization  and  modes  of  procedure. 

2.  ExECUTOBS  AND  ADMiKi8TRAT(»8,  |  8* — When  Order  allotoing  Or 
disallowing  claim  may  he  set  aside.  County  and  ProlMite  Courts  in 
the  exercise  of  their  equitable  Jurisdiction  in  matters  of  adminis- 
tration  may,  on  motion  at  a  subsequent  term,  set  aside  an  order 
allowing  or  disallowing  a  claim  against  an  estate  where  fraud  or 
mistake  has  intervened. 

3.  E2XECUTOB8  AND  ADMiNisTBATOBs,  §  552* — When  presumed  evi- 
dence was  sufficient  to  establish  fraud  in  allowance  of  child^s  award 
in  account  of  executrix.  Where  the  Circuit  Court,  on  appeal  from 
an  order  of  approval  by  the  Probate  Court  of  an  executrix's  final 
account,  found  a  certain  child's  award  mentioned  In  such  account 
was  excessive  and  ordered  tnat  It  be  set  aside  and  a  new  award 
made,  held  In  the  absence  of  a  bill  of  exceptions,  that  it  would  be 
presumed  that  there  was  evidence  before  the  trial  Judge  on  such 
appeal  tending  to  establish  fraud  or  mistake  in  the  allowance  of 
such  award  so  as  to  give*  the  court  Jurisdiction  to  set  the  award 
aside. 

4.  ExECUTOBS  AND  ADMINISTBATOBS,  |  552* — When  prcsumed  that 
necessary  steps  were  had  in  Circuit  Court  against  executrix  failing 
to  account  for  assets.  Where  the  Circuit  Court,  on  appeal  from  an 
order  of  approval  by  the  Probate  Court  of  an  executrix's  final  a^ 
count,  found  certain  assets  unaccounted  for  and  ordered  the  execu- 
trix to  account  for  same,  held  that  while  an  executrix  who  c<mcealf 
assets  may  be  proceeded  against  by  citation  under  Rev.  St.  ch.  3, 
sees.  81,  82  (J.  ft  A.  %^  130,  131),  such  was  not  the  only  remedy, 
and  on  appeal  from  the  Judgment  of  the  Circuit  Court  it  would  be 
presumed  the  necessary  steps  were  had  in  that  court  in  the  absence 
of  a  bill  of  exceptions. 

5.  CouBTs,  I  104* — when  Probate  Court  has  jurisdiction.  Where 
it  is  claimed  that  the  representative  of  an  estate  has  property  be- 

•See  niinolii  Note*  DIvMt,  Vols.  XI  to  XV,  and  Cumnlftttve  doartoriy,  mtm 
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longing  to  the  estate  which  is  claimed  by  such  representative  in- 
dividually, the  Probate  Court  has  ample  authority  to  determine  the 
ownership  of  the  property,  and  it  is  not  necessary  that  a  separate 
suit  be  brought. 

6.  Courts,  §  104* — when  Probate  Court  has  no  furUdiction.  'The 
Probate  Court  has  no  Jurisdiction  to  determine  the  ownership  of 
property  where  the  proceeding  is  between  the  representative  of  an 
estate  on  the  one  side  and  third  persons  on  the  other. 
,  7.  Pleading,  |  3* — when  formal  pleadings  not  required.  No 
formal  pleadings  are  required  in  the  Probate  Court. 

8.  ExEcuTOBs  AND  A0MINI8TRATOBS,  |  656* — When  case  tried  de 
novo  on  appeal.  On  appeal  to  the  Circuit  Court  from  an  order  of 
approval  by  the  Probate  Court  of  an  executrix's  final  account,  the 
case  is  tried  de  novo. 

9.  EUecdtobs  and  administbatobs,  §  552* — when  presumed  that 
sufficient  shoioing  was  made  that  appellees  were  interested  in  suh- 
ject-matter  of  proceeding.  In  the  absence  of  a  bill  of  exceptions 
on  appeal  from  a  Judgment  of  the  Circuit  Court  trying  an  appeal 
from  an  order  of  approval  by  the  Probate  Court  of  an  executrix's 
final  account  entered  in  the  administration  of  an  estate,  held  that 
it  would  be  presumed  that  there  was  sufficient  showing  made  that 
appellees  were  interested  in  the  subject-matter  of  the  proceeding. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Aoelob 
J.  Petit,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  April  18,  1917. 

EuDOLPH  H*  WoLLNER  and  Charles  Lbviton,  for  ap- 
pellant. 

Fkancis  E.  Croarkin,  for  appellees. 

Mr.  Presiding  Justice  0  'Connor  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  by  the  executrix  of  the  estate  of 
August  F.  Roeske,  deceased,  from  a  judgment  entered 
in  the  Circuit  Court  of  Cook  county. 

It  appears  that  the  executrix  filed  her  amended  final 
account  in  the  Probate  Court  of  Cook  county,  and 
that  the  same  was  approved.    From  such  order  of 
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approval,  appellees  prosecuted  an  appeal  to  the  Cir- 
cuit Court  of  Cook  county.  The  matter  there  came 
on  for  hearing  upon  a  stipulation  of  the  parties,  and 
testimony  heard  in  open  court.  The  Circuit  Court 
found  that  it  had  jurisdiction  of  the  parties  and  sub- 
ject-matter, and  as  to  the  objections  filed  to  appel- 
lant's amended  final  account,  the  court  further  found 
that  there  was  $300  deposited  in  the  Hibernian  Bank 
of  Chicago,  in  the  name  of  Bertha  Boeske  individually, 
which  was  the  property  of  and  belonged  to  August 
F.  Boeske,  deceased,  at  the  time  of  his  death.  The 
court  further  found  that  $500,  which  was  loaned  to 
certain  persons  about  three  years  before  the  death 
of  August  Boeske,  was  the  property  of  August  F. 
Boeske,  and  belonged  to  him  at  the  time  of  his  death ; 
and  it  was  ordered  that  the  executrix  account  for  the 
$300  and  $500  not  accounted  for  in  the  final  account. 
The  court  further  found  that  the  child's  award  of 
$1,000  mentioned  in  the  executrix's  final  account  was 
excessive  and  ordered  that  it  be  set  aside  and  a  new 
award  made. 

Appellant  contends  that  the  Circuit  Court  had  no 
authority  to  set  aside  the  child's  award  for  the  reason 
that  the  award  is  a  judgment  in  favor  of  the  child, 
and  is  similar  to  the  allowance  of  a  claim  of  the  sec- 
ond class,  and,  as  no  appeal  was  taken  from  the  order 
of  allowance,  the  court  was  therefore  without  juris- 
diction. 

'*  County  and  Probate  Courts  are  courts  of  general 
and  unlimited  jurisdiction  in  matters  of  administra: 
tion,  and  exercise  an  equitable  jurisdiction  adapted 
to  their  organization  and  modes  of  procedure,  and  in 
the  exercise  of  such  equitable  jurisdiction  may,  on 
motion  at  a  subsequent  term,  set  aside  an  order  al- 
lowing or  disallowing  a  claim  against  an  estate,  where 
fraud  or  mistake  has  intervened."  Tisdale  v.  Davis, 
198  ni.  App.  116;  Schlink  v.  Maxton,  153  Dl.  447; 
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Sherman  v.  Whiteside,  190  HI.  576 ;  Heppe  vJ  Szcze- 
pansU,  209  HI.  88;  Whittemore  v.  Coleman,  239  111. 
450;  Marshall  v.  Colenum,  187  HI.  556;  Domitski  v, 
American  Linseed  Co.,  221  HI.  161 ;  Ford  v.  First  Nat. 
Bank,  201  HI.  120. 

In  the  Marshall  case,  supra,  where  it  appeared 
claims  had  been  allowed  and  subsequently  when  the 
final  report  came  on  for  approval  objections  were 
made  to  such  allowances,  the  court  held  the  objections 
were  made  in  apt  time.  It  was  there  said  (p.  570) : 
**We  are,  accordingly,  of  the  opinion  that,  as  the  es- 
tate of  the  deceased,  Edward  B.  Goodner,  was  not 
dosed,  the  County  Court  of  Marion  county  had  a 
right,  when  appellant's  final  report  was  presented 
for  approval,  to  hear  testimony  for  the  purpose  of 
contradicting  and  surcharging  his  former  reports  and 
accounts  as  administrator,  and  to  surcharge  and  cor- 
rect the  same,  if  the  testimony  so  introduced  justified 
such  action.'' 

There  is  no  bill  of  exceptions  in  the  record  in  this 
case.  We  have,  therefore,  no  means  of  ascertaining 
what  evidence  was  produced  before  the  Circuit  Court. 
Every  intendment  is  in  favor  of  the  validity  of  the 
judgment,  and  we  must  therefore  presume  that  the 
court  heard  sufficient  evidence  to  authorize  the  enter- 
ing of  the  judgment.  Under  this  rule,  we  must  pre- 
sume that  there  was  evidence  before  the  trial  judge 
tending  to  establish  fraud  or  mistake  in  the  allowance 
of  the  child's  award,  and  therefore  the  court  had  juris- 
diction to  set  the  award  aside. 

The  appellant  further  contends  that  the  Circuit 
Court  had  no  jurisdiction  to  order  the  executrix  to 
account  for  the  $300  and  $500  above  mentioned;  that 
the  proper  procedure  where  the  executrix  conceals 
assets  is  a  proceeding  for  citation  imder  sections  81 
and  82,  chapter  3,  Eevised  Statutes  (J.  &  A.  P  130, 
131),  and  not  by  filing  objections  to  the  final  account, 
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and  that  where  the  executrix  has  disclosed  assets  but 
claims  them  as  her  own,  then  sections  81  and  82  are 
inapplicable,  and  the  proper  method  is  by  a  bill  in 
equity.  It  is  true  that  when  an  executrix  conceals  the 
assets  she  may  be  proceeded  against  under  sections 
81  and  82,  but  this  is  not  the  only  remedy  {Simms  v. 
Guess,  52  111.  App.  543),  and,  in  the  absence  of  a  bill 
of  exceptions,  we  must  presume  that  the  necessary 
steps  were  had  in  the  trial  court.  In  the  Marshall 
case,  supra,  it  was  held  that  the  account  of  an  ad- 
ministrator could  be  surcharged  and  corrected  upon 
the  filing  of  the  final  account,  and,  as  above  stated, 
we  must  presume  that  objections  were  made  to  the 
final  account  that  it  did  not  include  therein  the  $300 
and  $500,  and  the  Probate  Court  overruled  these  ob- 
jections and  approved  the  account,  from  which  appeal 
was  taken,  and  the  Circuit  Court  therefore  had  juris- 
diction of  the  matter. 

Where  it  is  claimed  that  the  representative  of  an 
estate  has  property  belonging  to  the  estate,  which  is 
claimed  by  such  representative  individually,  the  Pro- 
bate Court  has  ample  authority  to  determine  the  own- 
ership of  the  property,  and  it  is  not  necessary  that  a 
separate  suit  be  brought.  Martin  v.  Martin,  170  HI 
18 ;  Dinsmoor  v.  Bressler,  164  111.  211 ;  Piatt  v.  Wil- 
liams, 175  HI.  App.  1 ;  Bone  v.  Robinson,  188  111.  App. 
438.  But  the  Probate  Court  has  no  jurisdiction  to 
determine  the  ownership  of  property  where  the  pro- 
ceeding is  between  the  representative  of  an.  estate  on 
the  one  side  and  third  persons  on  the  other.  Dins- 
moor  V.  Bressler,  supra;  Moore  v.  Branderburg,  248 
HI.  240.  In  the  case  at  bar,  the  contention  is  that  the 
$300  and  $500,  claimed  by  the  executrix  individually, 
in  fact  belonged  to  the  estate.  She  could  not,  there- 
fore, as  executrix,  proceed  against  herself  individu- 
ally. As  was  said  in  the  Martin  case,  p;  29 :  *  *  In  this 
case  the  plaintiff  in  error,  who  was  proceeded  against, 
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is  one  of  the  executors,  and  could  not  be  both  plain- 
tiff and  defendant  in  a  suit  at  law.  If  she  held  prop- 
erty, claiming  the  same  as  her  own,  which  belonged 
to  the  estate  being  administered  under  the  jurisdiction 
of  the  County  Court,  and  of  which  she  was  one  of  the 
executors,  the  relation  afforded  ground  for  an  equi- 
table proceeding  against  her.  It  is  one  of  the  cases 
where  the  court  may  properly  order  a  surrender  of 
property,  and  enforce  a  duty  owing  by  the  trustee  in 
the  manner  provided  by  the  statute." 

Appellant  also  contends  that  the  Circuit  Court  had 
no  jurisdiction,  because  there  is  no  showing  that  ap- 
pellees had  any  interest  in  the  subject-matter.  Sec- 
tion 24,  chapter  3,  Revised  Statutes  (J.  &  A.  If  73), 
provides  that  appeals  may  be  taken  from  all  judg- 
ments or  orders  of  the  County  or  Probate  Courts  by 
any  person  who  may  consider  himself  aggrieved  by 
the  judgment  or  order.  No  formal  pleadings  are  re- 
quired in  the  Probate  Court,  and,  on  appeal  to  the 
Circuit  Court,  the  trial  is  de  novo.  Under  the  rule 
above  stated,  we  must  presume  that  there  was  suffi- 
cient showing  made  that  appellees  were  interested 
in  the  subject-matter. 

Finding  no  reversible  error  in  the  record,  the  judg- 
QQlent  of  the  Circuit  Court  of  Cook  county  is  affirmed. 

Affirmedt. 
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Edward  H.  Breslauer,  Appellee,  y.  8.  Franklin  &  Com- 
pany, Samuel  Franklin  and  Fred  J.  AbramSi 
Appellants. 

Gen.  No.  22,002. 

L  Mai^damus,  §  179* — when  petition  ot  to  compel  Mowance  of 
inspection  of  hooka  of  corporation  by  stockholder  is  sufficient,  A 
petition  for  mandamus  to  compel  the  respondent  corporation  and  its 
officers  to  allow  petitioner  as  a  stockholder  in  the  corporation  to 
examine  its  books  and  records,  all^ging  that  the  corporation  had  Its 
principal  place  of  business  in  Chicago;  that  certain  of  the  respond- 
ents were  its  president  and  secretary,  respectively;  that  petitioner 
appointed  an  agent  or  attorney  and  requested  the  corporation,  its 
officers  and  directors  to  permit  petitioner's  representative  to  exam- 
ine its  books  and  records,  and  that  the  request  was  denied*  held 
to  be  sufficient. 

2.  CoBPORATioNS,  |  179* — whcn  stockholder  may  enforce  right  of 
inspection  of  hooks.  The  right  of  a  stockholder  to  examine  the 
books  and  records  of  the  corporation  may  be  enforced  by  mandamns 
against  It  and  its  officers  if  such  right  is  denied. 

3.  Mandamus,  S  122* — who  is  proper  party  respondent.  The  cor- 
poration is  properly  joined  as  a  party  respondent  in  a  petition  for 
mandamus  to  enforce  the  petitioner's  right  as  a  stockholder  to  ex- 
amine the  corporation  books  and  records. 

4.  COBPORATIONS,  |  178* — wJuit  time  allowed  to  stockholder  to 
examine  hooks  within  mandamus  order.  An  order  awarding  a  writ 
of  mandamus  to  a  petitioner  to  examine  the  books  and  records  of 
a  corporation  of  which  he  is  a  stockholder  ''during  business  hours," 
held  not  to  mean  that  such  examination  be  carried  on  throughout 
the  entire  business  day,  but  during  business  hours  and  not  in  the 
nighttime. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  CHables 
M.  Walker,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  18,  1917. 

H.  C.  Levinson  and  Leo  W.  Hoffman,  for  appel- 
lants; Max  Daniels,  of  counsel. 

Leo  Kobetz  and  S.  ^.  Bichman,  for  appellee. 

* 

•See  lUtnols  Notes  Digest.  Vol*.  XI  to  XV,  and  Omniilativo  <|iiuiorly,  mam 
tople  and  aeetlon  number. 
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Mb.  Presiding  Justicb  0  'Connor  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  Cook  county,  awarding  a  peremptory  writ  of 
mandamus  against  the  appellants,  S.  Franklin  &  Com- 
pany, a  corporation,  and  its  president  and  secretary, 
commanding  them  and  each  of  them  to  forthwith  per- 
mit the  appellee,  or  his  duly-authorized  agent  or  at- 
torney, to  examine  the  corporate  records  and  books 
of  appellant,  S.  Franklin  &  Company,  duiHjig  business 
hours  on  any  business  day.  Appellee  was  a  stock- 
holder in  the  corporation,  and  prior  to  the  filing  of  the 
petition  he  made  a  written  request  upon  the  company 
and  its  officers  and  board  of  directors  to  permit  him, 
by  his  agent,  to  make  an  examination  of  the  books. 
The  request  being  denied,  appellee  applied  for  a  per- 
emptory writ  of  mandamus.  Section  13,  chapter  32, 
Revised  Statutes  ( J.  &  A.  T[  2430)  confers  upon  a  stock- 
holder of  a  corporation  the  right  to  inspect  the  cor- 
porate books  and  records.  Venner  v.  Chicago  City 
Ry.  Co.,  246  IlL  170;  Stone  v.  Kellogg,  165  I1L.192. 

Appellants  contend  that  the  petition  is  insufficient, 
in  that  it  does  not  allege  that  the  appellants  are  di- 
rectors or  trustees  of  the  corporation,  and  does  not 
set  forth  any  legal  duty  upon  the  appellants  to  keep 
corporate  records,  and  further  that  the  petition  fails 
to  show  that  there  are  any  books  or  records  belong- 
ing to  the  corporation,  or,  that  if  such  books  and 
records  were  in  existence,  that  they  were  in  the  cus- 
tody or  control  of  the  appellants.  The  statute  re- 
quires the  directors  or  trustees  of  every  corporation 
to  cause  to  be  kept  at  its  principal  place  of  business 
corporate  books  and  records.  The  petition  alleges 
that  the  corporation  has  its  principal  place  of  busi- 
ness in  Chicago;  that  appellants,  Franklin  and 
Abrams,  are  its  president  and  secretary,  respectively ; 
that  appellee  appointed  an  agent  or  attorney  and  re- 
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quested  the  corporation,  its  officers  and  board  of 
directors  to  permit  his  representative  to  examine  the 
books  and  that  the  request  was  denied.  The  statute 
provides  that  a  stockholder  shall  have  the  right  at  all 
reasonable  times  by  himself  or  attorney  to  examine 
the  books  of  the  corporation.  We  think  the  petition 
is  sufficient. 

Appellants  further  contend  that  the  corporation  is 
not  a  proper  party  defendant,  in  that  the  statute 
makes  it  the  duty  of  the  directors  or  trustees  to  keep 
the  books,  and  that  the  writ  should  run  against  the 
parties  having  the  custody  of  the  books.  The  right 
of  a  stockholder  to  examine  the  books  and  records 
may  be  enforced  against  the  corporation  and  its  of- 
ficers if  such  right  is  denied.  We  think  the  corpora- 
tion was  properly  joined  as  a  defendant.  Crown  Cod 
<&  Tow  Co.  V.  Thomas,  60  HI.  App.  234;  People  v. 
Weber  Co.,  159  HI.  App.  588;  ilaremont  v.  Old  Colony 
Life  Ins.  Co.,  189  111.  App.  231. 

Complaint  is  also  made  that  the  order  awarding 
the  writ  is  broader  than  that  authorized  by  the  stat- 
ute; that  the  statute  provides  that  books  of  account 
may  be  examined  **at  all  reasonable  times,'*  while 
the  order  provides  that  the  examination  of  the  books 
be  made  **  during  business  hours  on  any  business  day, 
upon  request  made  by  the  petitioner, '  *  and  to  con- 
tinue from  day  to  day  until  completed;  that  this  is 
not  an  examination  at  all  reasonable  times  as  au- 
thorized. We  think  there  is  no  merit  in  this  objection. 
The  order  provides  that  the  examination  be  conducted 
during  business  hours.  This  does  not  mean  that  such 
examination  be  carried  on  throughout  the  entire  busi- 
ness day,  but  it  was  intended  that  the  examination  be 
not  conducted  in  the  nighttime,  but  only  during  busi- 
ness hours. 

The  judgment  of  the  Circuit  Court  of  Cook  county 
is  affirmed. 

Affirmed. 
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Paul  E.   Olerz,   Appellee,  t.   John   Bus   and   Peter 

Souknp,  Appellants. 

Gen.  No.  22,042.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Samttel 
C.  Stough,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Reversed  and  remanded.    Opinion  filed  April  18,  1917. 

Statement  of  the  Case. 

ActioDL  by  Paul  E.  Gierz,  plaintiff,  against  John  Ens 
and  Peter  Souknp,  defendants,  to  recover  on  an  ap- 
peal bond.  From  a  judgment  for  plaintiff  for  $1,000 
damages,  defendants  appeal. 

Edward  J.  Herdlicka^  for  appellants. 

Edward  J.  Green,  for  appellee. 

Mr.  PREsroiNO  Justice  0  'Connor  delivered  the  opin- 
ion of  the  court. 

.    Abstract  of  the  Decision. 

1.  Judgment,  |  252* — what  amendmenU  may  he  made  after  term. 
After  the  expiration  of  the  term  at  which  a  judgment  has  been 
entered  it  can  be  amended  only  in  matters  of  form. 

2.  Appeal  and  ebbob,  §  1887* — whxit  are  requisites  of  judgment 
in  action  on  appeal  t>ond.  In  an  action  of  debt  on  an  appeal  bond, 
the  judgment  should  specify  the  amount  of  the  debt  and  damages 
and  should  be  rendered  for  the  debt  to  be  satisfied  upon  payment 
of  the  damages. 

3.  Appeal  and  ebbob,  I  1887* — wJiat  am^endment  to  judgment  on 
appeal  bond  may  not  he  made  after  term.  In  an  action  of  debt  on 
an  appeal  bond  where  judgment  was  entered  upon  a  finding  for 
the  plaintiff  and  assessment  of  damages  in  a  certain  sum,  and  after 
expiration  of  the  term  at  which  the  judgment  was  entered  and  ap- 
proval and  filing  of  an  appeal  bond  the  court,  on  motion,  entered 

*8m  nUnote  NotM  DIcmC,  Volt,  XI  to  XT,  Mid  Cmnolattve  Qnartorly,  aMne 
topte  mmI  •oettoii  nmaber. 
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a  Judgment  purporting  to  correct  the  fonner  Judgment  la  form  for 
Incorrect  transcription  theroot  by  the  clerk  of  tbe  court,  and  flndiai 
amount  of  debt  And  of  damages  and  adjudging  recovery  of  auch 
debt  and  damages,  with  costs,  held  that  such  amendment  was  one 
of  substance  and  not  of  form  and  the  court  was  without  power 
to  make  same. 

4.  Appeal  and  erbob — icJien  proper  jtiAgm^nt  cannot  Be  entered 
on  appeal  in  action  on  appeal  bond.  Where  the  evidence  wu  not 
preserved  In  the  record  by  bill  of  exceptions,  AelJ  that  there  vas  no 
way  of  ascertaining  tbe  amount  of  damages,  in  an  action  to  Tecover 
on  an  appeal  bond,  and  proper  Judgment  conld  not  be  entered  on  ao 
appeal 


Anatole  Kllntz^  Appellant,  t.  Walter  Z,  Marx  et  il., 
Appellees. 

Gen.  No.  31,831.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jnsc 
A.  Baldwin,  Judge,  presiding.  Heard  In  this  court  at  tbe  October 
term,  1916.    Reversed  and  remanded.    Opinion  filed  April  IS,  191T. 

Statement  of  the  Case. 

Bill  by  Anatole  Klintz,  complainant,  against  Walter 
17  -»«■ —  -7^^^  Marx,  Reuben  H.  Donnelley  and  Chicago 
Company,  defendants,  charging  defendants 
the  wrongful  use  of  the  trade  name  "Zero 
I  Works"  and  with  unfair  competition  in 
asking  an  injunction  against  all  defendants 
?  such  trade  name  or  one  similar  thereto, 
eree  dismissing  the  bill,  on  demurrer,  com- 
ipeals. 

ScoFiELD  &  LoEscH,  for  appellant. 

E.  Selleok,  for  apttellees. 
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Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

1.  Trade-mabks  and  tbaob  names,  I  26* — when  right  to  use  pur- 
cha9ed  trade  name  of  bankrupt  must  he  determined  in  court  of  bank- 
ruptcy. Where  a  bankruptcy  court  through  its  receiver  sold  the 
tangible  assets  of  a  bankrupt  corporation,  together  with  its  good 
win  and  right  to  use  its  trade  name,  the  determination  of  the  ques- 
tion whether  the  value  of  the  right  to  use  such  name  depended  on 
continuous  usage,  held  to  be  a  matter  to  be  determined  by  that 
court,  and  not  collaterally  in  a  suit  brought  by  the  purchaser  of 
such  right  at  such  sale  against  parties  charged  with  infringement 
and  unfair  use  of  the  name. 

2.  Bankbuptct,  S  30* — when  sale  made  without  authority  may 
be  validated  by  confirmation.  A  bankruptcy  court  having  power  to 
order  a  sale  of  intangible  property  may,  by  confirmation  of  a  sale 
made  by  a  receiver  without  a  prior  order,  ratify  and  validate  the 
sale,  the  confirmation  being  equiyalent  to  a  prior  order. 

3.  Trade-masks  and  tbadb  names,  I  24* — what  constitutes  un- 
fair competition  in  trade.  The  use  by  defendants  of  the  words  "Zero 
Marx  Signs"  and  "Marx  Zero  Signs"  in  a  telephone  directory,  and 
solicitation  by  them  of  business  by  representing  they  were  success- 
ors in  business  of  a  corporation  bearing  the  name  "Zero  Marx  Sign 
Works,"  held  to  be  unfair  competition  in  trade  against  complainant 
as  purchaser  at  a  receiver's  sale  in  a  bankruptcy  court  of  the  right 
to  use  the  name  of  said  corporation,  in  a  suit  for  infringement  and 
unfair  use  of  such  name. 

4.  Tbade-mabks  and  xbade  names,  I  14* — right  of  purchaser  to 
use  trade  name.  A  trade  name  is  an  asset  which  may  lawfully  be 
sold  and  the  purchaser  has  the  right  to  use  it 

6.  Tbade-mabks  and  tbade  names,  %  10* — what  is  effect  of  use 
of  trade  name  by  purchaser.  The  use  of  a  trade  name  by  the  pur- 
chaser of  the  right  to  use  same  is  not  a  representation  that  the 
purchaser  is  the  identical  person  who  formerly  used  it,  but  merely 
that,  he  has  the  right  to  do  business  under  that  name. 

6.  Tbads-mabks  and  tbade  names,  I  26* — when  biU  for  injunction 
against  use  of  trade  name  is  sufficient,  A  bill  for  an  injunction  set- 
ting up  complainant's  purchase  of  the  right  to  use  a  certain  trade 
name  and  the  use  by  defendants  in  their  business  of  a  similar  name 
with  representations  that  they  were  successors  to  the  original  user 
of  the  name,  held  to  state  grounds  for  relief  in  a  court  of  chancery. 

*See  nUnola  Notes  DIffetl,  Tola.  XI  te  XY,  and  CnmoUitlve  Quarterly,  tam* 
topic  and  Mctlon  Bomber. 
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Edward  McOowan,  by  Patrick  H.  McOowan,  Appellee, 
T.  Chicago  City  Railway  Company^  Appellant. 

Oen.  No.  21,846.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Rich- 
ABD  El  BvaKE,  Judge,  presiding.  Heard  In  this  cobrt  at  the  October 
term,  1916.    Reversed  and  remanded.    Opinion  filed  April  18,  1917. 

Statement  of  the  Case. 

Action  by  Edward  McGowan,  by  Patrick  H.  Mc- 
Gowan, his  father  and  next  friend,  plaintiff,  against 
the  Chicago  City  Railway  Company,  defendant,  to  re- 
cover damages  for  personal  injuries  sustained  by  be- 
ing struck  by  one  of  defendant's  street  cars.  From  a 
judgment  for  plaintiff  for  $2,000,  defendant  appeals. 

Franklin  B.  Hussey  and  Watson  J.  Ferby,  for  ap- 
pellant ;  W.  W.  GuBLEY  and  J.  E.  Guilliams,  of  coun- 
sel. 

Litzinoeb,  McGubn  &  Reid,  for  appellee ;  Edwabd  B. 
LiTziNGEB,  of  counsel. 

Mb.  Justice  Gtoodwin  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Stbeet  bailboads,  I  53* — what  does  not  constitute  ute  of  can 
on  street  railtoay  within  fender  ordinance.  Where  plaintiit  was 
injured  by  certain  dismantled  and  discarded  summer  street  cars 
belonging  to  defendant  while  such  cars  were  being  moved  from 
certain  temporary  tracks  to  defendant's  car  bams,  held  that  such 
use  of  the  cars  by  defendant  was  not  within  the  term  "each  and 
every  car  used  on  such  street  railway/'  used  in  an  ordinance  pro- 
viding that  "every  person   or  corporation  controlling  any  street 

•See  Illlnote  Notes  Diseet,  Vole.  XI  to  XV,  and  Cumiihitlve  Qoarierij.  •*■• 
tople  and  section  number. 
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railway  in  the  City  of  Chicago  shall  equip  and  provide  each  and 
every  car  used  on  such  street  railway  with  fenders,"  etc. 

2.  Street  bailboads,  (  181* — when  evidence  ii  infuffMent  to 
show  wanton  and  wilful  misconduct  in  injuring  person  crossing 
street  car  track.  Eridence  held  insufficient  to  warrant  finding  that 
certain  cars  of  defendant  were  being  pushed  along  the  track  at  an 
exceflsive  rate  of  speed,  or  that  defendant's  servants  were  so  con- 
ducting the  moving  of  the  cars  as  to  constitute  wilful  and  wanton 
misconduct,  under  a  count  of  a  declaration  charging  defendant  with 
wilful  and  wanton  injury  to  a  person  crossing  the  street  car  tracks. 


Ed.  C.  Smftli  Fnmftnre  Company,  Appellee,  t.  Peter 

&  Jolij  Appellants. 

Oen.  No.  21,854.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  jf. 
Cooke,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Affirmed.  Opinion  filed  April  18,  1917.  Rehearing  denied 
Iday  3,  1917. 

Statement  of  the  Case. 

Action  by  Ed.  C.  Smith  Furniture  Company,  plain- 
tifiF,  against  Peter  &  Volz,  defendants,  to  recover  dam- 
ages for  breach  of  contract  for  the  exclusive  agency 
for  the  sale  of  defendants'  school  furniture  in  Harris 
county,  Texas.  From  a  judgment  for  plaintiff  for 
$274,  defendants  appeal. 

Wallace  E.  Shibba,  for  appellants. 

GusTAv  El  Bbekly,  for  appellee. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

•8m  nilnoto  Notes  Digest.  Vols.  XI  to  JLY,  mad  ComiilattTe  Qoartoriy,  mmm 
topic  and  section  numbor. 
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Abstract  of  the  Decision. 

1.  Principal  and  aobnt — what  U  competent  evidence  of  knowl- 
edge hy  principal  of  invasion  of  exclusive  territory.  In  an  action 
to  recover  damages  for  breach  ot  a  contract  giving  plaintiff  exclu- 
sive agency  for  the  sale  of  defendants'  goods  in  a  certain  territory, 
a  telegram  by  plaintiff  to  defendants  stating  that  a  certain  party 
was  selling  samples  of  the  goods  in  such  territory  and  that  plaintiff 
would  expect  protection,  held  to  be  competent  evidence  that  defend- 
ants had  notice  of  the  activities  of  such  party. 

2.  Damages,  §  66* — toTiat  is  measure  of  for  breach  of  contract 
for  exclusive  agency.  In  an  action  to  recover  damages  for  breach 
of  a  contract  giving  plaintiff  the  exclusive  agency  for  the  sale  of 
defendants'  goods  in  a  certain  territory,  the  value  of  the  contracts 
lost  to  plaintiff  by  the  breach,  held  to  be  the  measure  of  damages. 

3.  iNSTBUorioNS,  §  98* — when  proper  on  weight  given  testimony 
of  interested  party.  An  instruction  that  in  weighing  the  testimony 
of  one  of  the  parties  to  the  action  the  jury  have  the  right  to  take 
into  consideration  the  fact  that  he  was  a  party  to  and  interested 
in  the  result  of  the  action,  held  proper  where  the  other  party  to  the 
action  had  not  testified. 

4.  Principai.  and  agent — what  constitutes  binding  contract  of 
exclusive  agency  for  sale  of  goods.  An  offer  by  plaintiff  to  sell  de- 
fendants' goods  if  given  an  exclusive  agency  for  a  certain  territory 
and  defendants'  written  acceptance  of  such  offer,  and  the  purchase 
by  plaintiff  of  such  goods  and  plaintiff's  efforts  in  promoting  their 
sale,  held  to  create  a  binding  and  enforceable  contract,  in  an  action 
to  recover  damages  for  a  breach  of  such  contract 

5.  Damages,  S  179* — what  is  competent  evidence  in  action  by 
agent  for  breach  of  contract  of  exclusive  agency.  In  an  action  to 
recover  damages  for  the  breach  of  a  contract  giving  plaintiff  the 
exclusive  agency  for  the  sale  of  defendants'  goods  in  a  certain  terri- 
tory, the  price  lists  of  defendants,  the  amount  of  plaintiff's  bid  on 
a  certain  prospective  sale  of  such  goods,  and  a  computation  as  to 
the  net  cost  of  their  delivery  on  such  sale,  held  competent  evidence 
and  a  proper  basis  for  computing  plaintiff's  damages. 

6.  Evidence,  {  128* — when  copy  of  telegram  is  admissible.  A 
copy  of  a  telegram  is  admissible  upon  accounting  for  the  destruction 
of  the  original  telegram. 

7.  Evidence,  {  114* — what  is  best  evidence  of  contents  of  tele- 
gram. The  original  telegram  filed  with  a  telegraph  company  is 
the  best  evidence  of  its  contents. 

*8ee  lUlnols  Notea  Digest,  Vols.  XI  to  XT,  and  ComiihiUTe  Qnartorij. 
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Frank  M.  McKey^  Trustee^  Appellee,  y.  Francis  Cropper 

Company,  Appellant. 

Oen.  No.  21,871.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  A.  D. 
Webb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  April  18,  1917. 

'   Statement  t>f  the  Case. 

Action  by  Frank  M.  McKey,  trustee  in  bankruptcy 
of  the  estate  of  Aamax  Cabinet  Company,  plaintiff, 
against  Francis  Cropper  Company,  defendant,  to  re- 
cover damages  for  breach  of  contract  for  the  manu- 
facture of  5,000  cabinets  for  defendant.  From  a  judg- 
ment for  plaintiff  for  $400,  defendant  appeals. 

Bryan,  McCobmick  &  Wilbeb,  for  appellant;  Wil- 
liam E.  Bbyan,  of  counsel. 

Paul  Htjxmann  and  Vose  &  Page,  for  appellee. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Sales,  (  340* — tohen  question  whether  boxes  manufactured  are 
in  accordance  with  contract  is  for  jury.  The  question  whether 
certain  boxes  manufactured  under  a  contract  with  the  defendant 
"were  in  accordance  with  the  terms  of  the  contract,  held  to  he  one 
for  the  Jury,  who  had  opportunity  to  examine  the  sample  referred 
to  in  the  contract  and  the  one  offered  in  evidence,  in  an  action  to 
recover  damages  for  breach  of  the  contract  by  defendant's  refusal 
to  accept  the  boxes. 

2.  Sau:s,  {  340* — what  are  questions  for  jury  in  action  for  danv- 
ages  for  refusal  to  accept  goods.  The  question  whether  defendant 
by  its  actions  had  prevented  the  completion  of  certain  boxes  man- 

'Sm  minols  NotM  Digest,  Vols.  XI  to  XV,  aod  CamuUUve  Quarterly,  lame 
tople  And  section  number. 
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nfactnred  for  it  by  plaintiff  at  the  time  stipulated  in  their  contract, 
and,  it  not,  whether  it  had  waived  such  provision  of  the  contract, 
held  to  be  for  the  Jury,  in  an  action  to  recover  damages  for  breach 
of  the  contract  by  defendant's  refusal  to  accept  any  of  the  boxes. 

3.  Sales,  |  341* — when  evidence  is  su^Ment  to  stutain  finding  in 
favor  of  plaintiff  in  action  for  refusal  to  accept  goods.  A  finding 
for  plaintiff,  in  an  action  to  recover  damages  for  breach  of  contract 
by  defendant's  refusal  to  accept  certain  boxes  manufactured  for 
defendant,  under  the  contract,  upon  the  question  whether  defendant 
had  prevented  completion  of  the  boxes  at  the  time  stipulated  in  the 
contract,  and,  if  not,  whether  defendant  had  waived  such  provision, 
held  not  manifestly  against  the  weight  of  the  evidence. 

4.  Sales,  (  344* — when  evidence  is  sa^cient  to  sustain  verdict 
for  damages  for  refusal  to  accept  goods.  Evidence  held  sufficient  to 
sustain  a  verdict  of  |400  damages,  in  an  action  to  recover  damages 
for  defendant's  breach  of  contract  by  refusing  to  accept  certain  boxes 
manufactured  for  it  under  the  contract,  plaintiff  having  substan- 
tially completed  a  certain  quantity  of  the  boxes  for  which  it  would 
have  been  entitled  under  the  contract  to  |550,  and  certain  other 
boxes  being  in  various  stages  of  manufacture. 


Samuel  Barnett,  Appellee,  t.  Thomas  Stanton  and 

Jacob  Feder,  Appellants. 

Oen.  No.  21,893.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  P.  B.  Flan- 
agan, Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  April  18,  1917. 

Statement  of  the  Case. 

Action  by  Samuel  Bamett,  plaintiff,  against  Thomas 
Stanton  and  Jacob  Feder,  defendants,  to  recover  dam- 
ages on  acconnt  of  defendants'  failure  to  perform  a 
certain  written  contract  whereby  plaintiff  agreed  to 
purchase  and  defendants  to  sell  certain  real  estate  for 

•See  Ullnolt  Notes  Divest,  Vols.  XI  to  XV.  and  CvmiiUitiTe  Qnaiierlx,  ssins 
topic  and  section  number. 
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the  stun  of  $8,900.    From  a  judgment  for  plaintiff, 
defendants  appeal. 

Babnhabdt  &  Stafford  and  C.  D.  Lse,  for  appel^ 
lants. 

SoNNENBCHEnr,  Bebkson  &  FiSHELL,  for  appellee. 

■ 

Mb.  Justiob  Goodwin  delivered  the  opinion  of  the 
conrL 

Abstract  of  the  Dee Iston. 

1.  VKin)OB  AND  puxcHA6EB»  {  352* — When  parol  evidence  U  inad- 
mUHhle  to  vary  contract.  Wbere  a  contract  for  the  sale  and  pur- 
chase of  certain  real  estate  was  by  Its  terms  to  be  held  by  a  certain 
third  party  therein  named  and  permanently  retained  by  him  after 
consummation  of  the  sale,  and  who  was  directed  therein  to  apply 
the  earnest  money  paid,  if  same  should  be  retained  as  therein  pro- 
vided, in  a  specified  manner,  evidence  that  it  was  not  the  intention 
of  the  parties  that  the  contract  should  be  binding  until  certain  in- 
formation had  been  received  by  one  of  them,  held  inadmissible,  in 
an  action  to  recover  damages  for  breach  of  such  contract,  as  vary- 
ing its  terms  by  a  parol  agreement 

2.  Vbndob  and  fubchascb,  I  851* — what  evidence  is  inadmiaeihle 
under  affidavit  of  merits  in  action  for  damages  for  refusal  to  sell 
property.  In  an  action  to  recover  damages  for  defendants'  breach 
of  a  contract  with  plaintiff  for  the  sale  by  defendants  to  plalntifT 
of  certain  real  estate,  where  defendants'  affidavit  of  merits  stated 
plaintifC  had  not  done  and  performed  everything  required  of  him 
by  the  contract  and  had  not  been  ready,  willing  and  able  to  pay 
defendants  any  balance  of  the  purchase  price  or  tendered  any  pur- 
chase price,  evidence  that  plaintlfT  refused  to  take  the  property  on 
account  of  the  amount  of  special  assessments  diie,  J^ld  to  be  evi- 
dence of  an  anticipatory  breach  not  covered  by  said  affidavit  and 
properly  excluded. 

3.  Tbial,  (  91* — when  exclusion  of  evidence  is  proper.  Where 
objection  to  a  question  was  withdrawn  and  the  party's  attorney 
stated  that  the  evidence  simply  should  not  be  stricken  out  and  the 
witness  was  allowed  to  answer,  held  that  there  was  no  assignable 
error  In  the  court  excluding  the  evidence. 

•flee  nunoie  Motee  Digest,  Vols.  XI  to  XT,  and  Ciimiihitlve  <|iurterly,  Mme 
t«ple  and  leetloii  Bvmber. 
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4.  Appeal  and  ebbob — when  discussion  of  evidence  is  HarmleBs 
error.  DiscuBsion  in  the  presence  of  the  jury  with  reference  to  the 
admission  of  certain  evidence  w)ilch  was  properly  excluded,  held 
not  to  be  prejudicial. 

5.  Municipal  Coubt  of  Chicago,  |  4* — when  judge  of  CoutUy 
Court  may  preside.  Under  the  Municipal  Court  Act,  the  judge  of 
a  County  Court  may  preside  In  the  Municipal  Court, 


Samuel  Barnett^  Appellee,  y.  Jacob  Feder  and  Thomas 

Stanton,  Appellants. 

Oen.  No.  31,901.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  P.  B. 
Flanagan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  18,  1917. 

Statement  of  the  Case. 

Action  by  Samuel  Bamett,  plaintiff,  against  Jacob 
Feder  and  Thomas  Stanton,  defendants,  to  recover 
damages  for  defendants'  failure  to  perform  a  certain 
contract  whereby  plaintiff  agreed  to  purchase  and  de- 
fendants to  sell  certain  real  estate  for  the  sum  of 
$8,900.  From  a  judgment  for  plaintiff,  defendant 
Jacob  Feder  separately  appeals. 

This  being  the  same  action  as  Bamett  v.  Sta^iton, 
ante,  p.  382,  opinion  in  which  was  filed  the  same  day, 
for  the  reasons  therein  stated  the  judgment  is  affirmed. 

C.  D.  Lee,  for  appellants. 

SoNNBNSCHEiN,  Bebkson  &  FisHBix,  for  appellee. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 


*8m  Illinois  Notea  Digest,  Vol*.  XI  to  XT,  and  Oumulattvo  Qiuuterij, 
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Ellzabetli  Stanton,  Appellee,  t.  Chicago  Glty  Railway 

Company,  Appellant. 

Oen«  No.  21,434.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  ot  Cook  county;  the  Hon.  Habry 
0.  MoBAN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.  Affirmed.  Opinion  iUed  April  18,  1917.  Rehearing  denied 
Kay  8,  1917. 

Statement  of  the  Case. 

Action  by  Elizabeth  Stanton,  plaintiff,  against  the 
Chicago  City  Railway  Company,  defendant,  to  recover 
damages  for  personal  injuries  sustained  while  plaintiff 
was  entering  defendant's  street  car.  From  a  judg- 
ment for  plaintiff  for  $6,700,  defendant  appeals. 

For  the  decision  on  a  former  appeal,  see  Stanton  v. 
Chicago  City  Ry.  Co.,  188  lU.  App.  502. 

Fbaneun  B.  Hussey  and  Charles  Lb  Boy  Brown, 
for  appellant;  John  E.  Guhj^iams,  of  counsel. 

James  C.  MoShane,  for  appellee. 

Me.  Jxjstiob  Taylor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  |  1413* — when  verdict  of  jury  ,not  disturbed. 
Where  an  action  to  recover  damages  for  personal  injuries  had  been 
tried  twice,  the  witnesses  produced  at  each  trial  were  practically 
the  same,  both  juries  found  the  defendant  liable*  and  such  finding 
was  not  manifestly  against  the  weight  of  the  evidence,  held  that 
setting  aside  the  verdict  as  to  liability  of  the  defendant  would  not 
be  justified,  notwithstanding  the  evidence  might  easily  be  held,  on 
an  independent  review,  to  exculpate  the  defendant 

2.  Damages,  i  241* — when  verdict  not  disturhed  as  excessive,    A 

•See  lUlBois  NotM  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topie  and  iecilon  number. 
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judgment  for  $6,700  held  not  excessive,  notwithstanding  a  verdict 
and  judgment  on  a  former  trial  for  |6,500  was  held  on  appeal  to 
have  heen  excessive,  the  witnesses  produced  at  each  trial  being 
practically  the  same,  but  the  evidence  on  the  second  trial  as  to  the 
extent  of  the  injuries  upon  which  the  damages  were  based  being 
somewhat  stronger. 

3.  Cabriebs,  §  484* — when  instruction  on  duty  of  carrier  towaris 
passengers  is  not  erroneous.  A  general  broad  instruction  as  to  a 
carrier's  duty  towards  passengers  within  the  scope  of  the  words  "it 
does  *  *  *  undertakes  to  exercise  the  highest  degree  of  prac- 
ticable care  to  secure  the  safety  of  its  passengers"  and  the  words 
"provided,  that  such  neglect,  if  any,  on  the  part  of  the  carrier"  to 
exercise  such  care  "and  such  care,  if  any,  on  the  part  of  the  passen- 
ger" to  exercise  ordinary  care  for  his  own  safety  "are  alleged  In 
the  declaration,"  etc.,  held,  considering  all  the  Instructions  given, 
to  furnish  no  basis  for  the  claim  the  Jury  might  have  concluded 
they  were  warranted  In  basing  their  verdict  upon  any  ground  of 
negligence  except  that  charged  in  the  declaration. 

4.  Cabriebs,  §  484*— -M?7ten  instruction  on  what  constitutes  ordi- 
nary care  is  not  misleading.  An  instruction  that  ordinary  care  as 
used  in  instructions  meant  such  as  an  ordinarily  prudent  person 
situated  as  plaintiff  was  before  and  at  the  time  of  Injury  would 
exercise  for  his  or  her  own  safety,  held  not  objectionable  as  mis- 
leading, the  jury  to  think  that  plalntlfT,  if  she  undertook  voluntarily 
to  step  ofT  the  car  while  It  was  in  motion,  was  in  the  exercise  of 
ordinary  care. 

*See  Illinoli  Notes  Digest,  Vols.  XI  to  XV,  and  dunulaUTo  Qvarterij, 
toiHC  and  aoetlon  BonUber^ 
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George    Trnmbnll    Woodbury^   Appellant^   t.    Ocean 
Accident  &  Guarantee  Corporation^  Ltd.^  Appellee. 

Gen.  No.  21,800. 

1.  Insubafoe,  §  488* — when  evidence  is  insufficient  to  show  justi- 
fication for  dispute  as  to  right  of  recovery  under  accident  policy, 
ETidence  held  to  tend  strongly  to  show  that  at  the  time  of  plain- 
tiff's accident,  on  account  of  which  he  brought  action  to  recover 
under  his  accident  insurance  policy  with  the  defendant,  and  at 
the  time  of  his  settlement  under  such  policy  and  executing  a  release, 
there  was  no  Justification  for  any  dispute  concerning  his  occupation 
nor  the  amount  of  indemnity  to  which  he  was  entitled  under  the 
policy. 

2.  Trial,  f  196* — when  direction  of  verdict  is  proper.  If  either 
at  the  close  of  plaintiffs  evidence  or  of  all  the  evidence  there  is  no 
evidence,  or  but  a  scintilla  of  evidence,  tending  to  prove  the  ma- 
terial averments  of  the  declaration,  the  Jury  should  be  directed  to 
return  a  verdict  for  the  defendant 

3.  Trial,  f  195* — when  case  should  he  submitted  to  jury.  If 
there  is  in  the  record  any  evidence  from  which,  if  it  stood  alone,  the 
Jury  could,  without  acting  unreasonably  in  the  eye  of  the  law,  find 
that  all  the  material  averments  of  the  declaration  have  been  proven, 
the  cause  should  be  submitted  to  the  Jury,  even  though  a  verdict 
for  the  plaintiff  would  have  to  be  set  aside  on  a  motion  for  a  new 
trial  because  of  the  manifest  preponderance  of  all  the  evidence. 

4.  INSUBANCB,  §  490* — when  fraud  and  duress  in  procurement  of 
release  is  question  for  jury,  Ehridence  of  fraud  and  duress  in  the 
procurement  by  defendant's  adjuster  of  plaintiff's  release  of  defend- 
ant's liability  under  its  policy  of  insurance  issued  to  plaintiff,  held 
ample  to  Justify  its  submission  to  the  Jury,  in  an  action  to  recover 
the  amount  of  the  policy. 

6.  INBUBANOE,  |  488* — When  incapacity  of  insured  to  make  set- 
tlement is  question  for  jury.  EMdence  bearing  upon  the  physical 
and  mental  condition  of  plaintiff  at  the  time  he  made  settlement 
under  his  accident  insurance  policy -for  the  results  of  an  accident 
tending  to  show 'he  was  then  incapacitated  for  making  such  settle- 
ment, held  to  be  for  the  Jury  to  pass  upon. 

6.  Insurance,  f  488* — when  extent  of  influence  of  injuries  on 
vfW  in  making  settlement  is  for  jury.  The  extent  of  the  influence 
of  plaintifTs  injuries  upon  his  will  and  Judgment  in  making  a  set- 
tlement under  his  accident  insurance  policy,  held  to  be  for  the  Jury. 
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7.  Evidence,  §  33* — when  presumed  that  corivmon  law  is  in  force. 
In  the  absence  of  evidence  as  to  the  law  of  another  State,  It  will 
be  assumed  the  common  law  prevailed  there  at  the  time  In  queaUon. 

8.  Seals,  |  2* — tohat  is  not  instrument  under  seal.  An  Instru- 
ment executed  with  a  scroll,  held  to  be,  at  common  law,  not  one 
under  seal. 

9.  Seals,  §  6* — what  is  effect  of  seal.  A  seal,  generally  speaking, 
merely  adds  "factitious  dignity"  to  a  document;  more  concloflive- 
ness,  as  mere  evidence  of  the  agreement  of  the  parties. 

10.  CoNFucT  or  LAWS,  §  12* — What  law  governs  as  to  release. 
Where  a  release  Is  presented  as  a  defense  to  a  cause  of  action,  the 
law  of  the  place  where  the  release  was  executed  as  to  its  exeention 
should  be  applied. 

11.  INSUEANCE,  §  491* — when  release  is  not  "bar  to  action  on  acdr 
dent  polihy.  Where  an  action  was  brought  to  recover  on  an  acci- 
dent insurance  policy  alleged  to  have  been  tortiously  obtained  from 
plaintift  by  fraud  and  duress  with  a  release  of  liability  under  the 
policy  of  the  insurer  obtained  at  the  same  time  and  under  the  same 
circumstances,  the  questions  of  defendant's  guilt  of  such  tort  and,  if 
guilty,  of  what  damages  were  thereby  inflicted,  held  to  be  not  af- 
fected by  the  fact  of  such  release. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoNOBE,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  remanded.  Opinion  filed  April  18,  1917. 
Rehearing  denied  May  9,  1917. 

Fbederick  a.  Brown  and  Raymond  S.  Pbtjitt,  for 
appellant;  John  McDonald,  of  counsel. 

WhjKbrson,  Cassels  &  Potter,  for  appellee;  Ralph 
F.  Potter  and  E[enneth  B.  Hawkins,  of  counsel. 

Mb.  Justice  T3ayix)r  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  evtered  by  the 
Circuit  Court  of  Cook  county,  on  March  5,  A.  D.  1915, 
in  favor  of  the  Ocean  Accident  &  Guarantee  Corpora- 
tion, Ltd.,  appellee  (hereinafter  designated  defend- 
ant).   The  judgment  was  based  on  the  verdict  of  a 
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jury,  directed  by  the  trial  judge,  at  the  close  of  all  the 
evidence  in  the  case. 

In  the  year  1908,  the  defendant  had  issued  to  ap- 
pellant, George  T.  Woodbury  (hereinafter  designated 
plaintiff),  an  accident  insurance  policy,  which  pro- 
vided, inter  alia,  for  the  payment  of  $12,500  in  case 
the  insured  lost  either  hand  or  foot  solely  through  ex- 
ternal, violent  and  accidental  means.  The  occupation 
of  the  plaintiff  was  stated  in  the  insurance  policy  as 
that  of  vice  president  of  tie  Columbus  Safe  Deposit 
Company  with  the  ordinary  duties  of  oflSce  and  trav- 
eling. 

On  October  1, 1910,  the  plaintiff  having  moved  from 
Chicago  to  Phoenix,  Oregon,  and  while  the  policy  was 
still  in  force,  received  a  serious  injury  to  his  right  leg, 
through  the  accidental  discharge  of  a  gun,  and  as  a  re- 
sult of  the  injury  his  right  foot  had  to  be  amputated 
above  the  ankle. 

At  the  time  of  the  accident  plaintiff  had  additional 
accident  insurance,  but  for  different  amounts,  in  both 
the  United  States  Casualty  Company  and  the  Conti- 
nental Casualty  Company.  Plaintiff  brought  suit  in 
the  Circuit  Court  of  Cook  county  on  each  of  the  acci-^ 
dent  policies,  and  as  the  material  facts  in  each  suit 
were  substantially  the  same,  the  three  suits  were  by 
agreement  of  counsel  consolidated.  Separate  appeals 
were  prayed  and  allowed.  The  plaintiff  has  filed  a 
similar  brief  in  each  of  the  three  cases;  and  each  of 
the  defendants  (appellees)  has  filed  a  separate  and 
different  brief. 

The  declaration  contains  two  counts,  the  first  of 
which  contains  the  following  averments : 

That  on  October  23,  1910,  the  plaintiff  owned  and 
possessed  an  accident  policy,  which  provided  that  the 
defendant  would  pay  the  plaintiff  $25,000  if  he  should 
accidentally  lose  either  foot;  that  on  October  3,  1910, 
he  lost  his  right  foot  by  the  accidental  discharge  of  a 
shot  gun,  and  the  policy  then  had  a  value  of  $12,500, 
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but  that  the  defendant  sent  an  adjuster  to  plaintiff, 
while  he  was  injured  and  in  a  weakened  condition  from 
the  shock  of  the  injury  and  two  operations,  who  men- 
aced and  threatened  the  plaintiff  that  unless  he  would 
surrender  the  policy  for  the  sum  of  $6,250.00  m  full 
settlement  thereof,  the  defendant  would  cause  plaintiff 
to  be  criminally  prosecuted  for  intentionally  having 
shot  off  Ijis  foot  for  the  purpose  of  defrauding  the  in- 
surance company ;  that  he,  the  adjuster,  told  the  plain- 
tiff that  he  had  evidence  of  such  fact  that  would  prob- 
ably result  in  sending  plaintiff  to  the  penitentiary; 
that  said  statement  was  false ;  that  said  adjuster  fur- 
ther stated  that  if  he  did  not  accept  the  sum  of  money 
so  offered,  the  defendant  would  never  pay ;  that  it  had 
an  abundance  of  money  to  defend  any  puit  and  would 
keep  the  plaintiff  in  court  for  years  and  bankrupt 
him,  and  that  if  plaintiff  succeeded  in  staying  out  of 
the  penitentiary,  he  would  be  unable  to  support  himself 
and  wife  because  of  the  trouble  defendant  would  make 
him;  that  said  statements  were  made  in  the  presence 
of  plaintiff's  wife,  who  was  in  a  run  down  physical  con- 
dition from  nursing  of  plaintiff,  and  were  made  for  the 
purpose  of  terrorizing  her  and  having  her  influence 
plaintiff  to  accede  to  the  demands  of  said  adjuster ;  that 
said  adjuster  so  terrorized  them  that  by  reason  of  such 
menace,  threats,  and  in  fear  and  apprehension  thereof, 
plaintiff  delivered  said  policy  to  defendant  while  there 
still  remained  due  on  said  policy  $6,250,  which  was 
then  and  there  the  value  of  said  policy. 

The  second  count  is  in  trover  and  contains  the  fol- 
lowing averments: 

''That  on,  to  wit,  the  23rd  day  of  October,  1910,  the 
defendant  was  lawfully  possessed  of  the  policy  of  in- 
surance heretofore  described,  which  on  said  date  had 
a  value  of  $12,500  by  reason  of  plaintiff  having  acci- 
dentally shot  off  his  foot,  which  policy  was  lost  by  the 
plaintiff  and  came  into  the  possession  of  the  defend- 
ant, who,  knowing  it  to  belong  to  the  plaintiff,  never- 
theless converted  the  same  to  its  own  use  and  refused 
to  deliver  it  to  the  plaintiff,  though  often  requested  so 
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to  do  and  disposed  of  the  same  to  the  damage  of  the 
plaintiff  in  the  sum  of  $10,000." 

To  the  declaration,  the  defendant  filed  a  plea  of  the 
general  issue,  and  also  a  special  plea,  setting  forth 
that  after  the  occurrence  of  the  acts  alleged  in  said 
declaration,  plaintiff  executed  a  release  under  seal, 
discharging  the  defendant  from  all  claims.  To  the  lat- 
ter's  special  plea  the  plaintiff  filed  a  general  replica- 
tion. 

The  case  was  tried  before  a  jury,  and  at  the  close  of 
all  the  evidence,  the  plaintiff's  and  the  defendant's, 
upon  a  motion  of  the  defendant,  the  court  instructed 
the  jury  to  find  the  defendant  not  guilty. 

It  was  expressly  admitted  by  the  defendant  upon  the 
trial  that  on  October'  3,  1910,  plaintiff  suffered  the 
loss  of  his  right  foot,  solely  through  External,  violent 
and  accidental  means ;  that  due  proofs  of  loss  were  fur- 
nished, as  required  by  the  policy  in  question,  and  that 
said  policy  was  in  force  and  effect  at  the  time  said  loss 
occurred. 

The  plaintiff  contends  that  the  defendant,  through 
its  adjuster,  obtained  the  said  policy  from  the  plaintiff 
by  fraud  and  duress,  and  caused  the  plaintiff  to  sur- 
render it  for  one-half  its  value. 

The  defendant  contends:  (1)  That  on  account  of 
an  alleged  change  in  the  insured's  occupation  to  a 
more  hazardous  risk,  the  defendant  was  liable  only  for 
the  amount  of  indemnity  the  premium  paid  by  the  in- 
sured would  purchase  in  the  more  hazardous  classifica- 
tion, and  that  the  defendant  did  not  pay  that  amount ; 
that  because  of  the  dispute  as  to  plaintiff's  occupation 
the  claim  was  unliquidated,  and  the  settlement  and  re- 
lease were  supported  by  a  good  consideration,  and  the 
plaintiff  was  barred  from  his  action  at  law;  (2)  that 
no  fraud  or  duress  were  shown  in  obtaining  the  policy 
from  the  plaintiff,  and  the  court  rightly  directed  a  ver- 
dict; (3)  that  the  release,  being  under  seal,  could  not 
be  attacked  in  an  action  at  law. 
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We  shall  consider  those  contentions  seriatim. 
'  As  to  the  alleged  change  in  the  occupation  of  the 
plaintiff :  At  the  time  the  plaintiff  took  out  the  insur- 
ance he  was  employed  by  the  Columbus  Memorial  Build- 
ing, and  had  been  for  about  eighteen  years,  as  renting 
agent.  On  June  10,  1910,  he  went  to  Phoenix,  Oregon, 
where  his  father-in-law  lived,  to  go  into  the  ranch 
business.  The  plaintiff  himself  testified  that  six  or 
eight  weeks  after  his  arrival  in  Oregon  he  gave  up  the 
idea  of  going  into  the  ranch  business  and  went  into 
the  real  estate  business  at  Medford,  Oregon,  where  he 
claims  he  had  desk  room ;  that  he  had  quite  a  list  of 
property  for  sale ;  that  he  had  some  real  estate  for  sale 
for  one  Wilber,  in  Aahland ;  that  after  he  went  into  the 
real  estate  business  he  was  not  directly  interested  in 
the  ranch,  though  he  did  some  chores ;  that  he  was  not 
in  any  other  business  than  that  of  real  estate  after 
September  1, 1910,  and  at  the  time  of  the  accident;  that 
on  the  day  of  the  accident  he  had  made  all  prepara- 
tions to  go  east,  grip  packed,  money  in  his  pocket,  con- 
tract for  the  commissions  he  was  to  receive,  signed  np, 
etc. 

The  testimony  of  E.  J.  Wilber  is  also  to  the  effect  that 
the  plaintiff  was  engaged  in  the  real  estate  business  a 
month  or  so  prior  to  October  1,  1910,  the  date  of  the 
accident;  that  plaintiff's  oflSce  was  in  Medford,  and 
that  on  October  1,  1910,  the  plaintiff  and  he  were  in- 
terested in  selling  a  subdivision  of  1,800  acres  of  land, 
and  on  that  day  Wilber  himself  took  some  plats,  blue 
prints,  maps  and  other  data,  to  the  plaintiff's  house. 
The  plaintiff's  father-in-law,  C.  S.  Bedfield,  testified 
that  the  agreement  between  plaintiff  and  Wilber  was 
signed  just  before  the  accident  happened. 

The  testimony  of  the  defendant 's  chief  witness, 
Wisner,  the  adjuster,  also,  in  a  measure  corroborates 
the  testimony  of  plaintiff  and  Wilber.  He  testified 
that  the  plaintiff  showed  him  a  receipt  for  $10  from 
Mr.  Patterson,  for  use  of  his  desk;  that  his  recollec- 
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tioii  was  that  the  receipt  was  for  the  month  of  Sep- 
tember; that  when  he  talked  with  Wilber,  the  latter 
pointed  out  a  tract  of  land  and  said  that  he  had  made 
arrangements  with  the  plaintiff  to  go  to  Chicago  and 
interest  his  friends;  that  the  plaintiff  had  gone  into 
the  real  estate  business  with  him. 

Plaintiff's  exhibit  9  shows  a  letter  head,  which  the 
plaintiff  testified  was  used  by  him  when  he  engaged  in 
the  real  estate  business.    It  is  as  follows : 

''G.T.  Woodbury, 

Fruit  and  Timber  Lands, 

Medford,  Oregon.'' 

On  August  20,  1910,  the  plaintiff  wrote  a  letter  to 
the  defendant  company,  stating  that  he  had  made  ar- 
rangements to  move  to  Medford  and  go  into  the  real 
estate  business  on  September  1st,  and  requesting  ad- 
vice as  to  what  would  be  necessary  for  him  in  regard 
to  his  insurance.  On  August  24,  1910,  the  defendant 
company  answered  plaintiff's  letter  (in  part)  as  fol- 
lows :  * '  Your  kind  favor  of  August  20th  at  hand,  and 
your  new  occupation  will  not  necessitate  any  change 
in  your  policy." 

It  seems  impossible  to  consider  the  testimony  of  the 
plaintiff  and  Wilber,  and  the  admission  of  the  de- 
fendant's witness,  the  adjuster,  in  regard  to  the  re- 
ceipt from  Patterson,  and  the  answer  of  August  24, 
1910,  of  the  defendant  company,  that  the  new  occupa- 
tion would  not  necessitate  any  change  in  his  policy, 
without  concluding  that  there  was  evidence  that  tended 
strongly  to  prove  that  there  was  no  reasonable  dispute 
of  any  kind  as  to  the  occupation  of  the  plaintiff;  and 
that,  as  far  as  the  defendant  was  concerned,  no  change 
had  taken  place  in  occupation  or  risk  to  justify  any 
dispute  or  contention  on  the  part  of  the  defendant  that 
the  claim  of  the  plaintiff  was  unliquidated.  The  evi- 
dence that  he  was  in  the  real  estate  business  at  the 
time  of  the  accident  was  quite  overwhelming.    The  tes- 
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timony  of  the  neighbors  who  were  called,  and  knew 
generally  what  he  did  about  his  wife's  ranch,  is,  on 
the  whole,  entirely  consistent  with  the  testimony  of 
both  the  adjuster  and  Wilber  on  that  subject. 

We  are  bound  to  assume,  therefore,  that  the  evi- 
dence tends  strongly  to  show  that  at  the  time  of  the 
accident  and  at  the  time  of  the  settlement  there  was 
no  justification  for  any  dispute  concerning  the  occupa- 
tion of  the  plaintiff,  nor  the  amount  of  indemnity  to 
which  he  was  entitled. 

As  to  the  alleged  fraud  or  duress  in  obtaining  the 
policy  from  the  plaintiff,  and  making  a  settlement: 

It  may  be  well  (1)  to  consider  the  evidence  as  to 
the  physical  and  mental  condition  of  the  plaintiff  at 
the  time  of  the  settlement;  and  then  (2)  the  evidence 
as  to  the  alleged  threats  and  intimidation  and  repre- 
sentations of  the  adjuster. 

As  to  the  physical  and  mental  condition  of  the 
plaintiff:  On  October  1,  1910,  between  2:00  and 
3:00  p.  m.,  the  plaintiff  went  out  to  a  tool  house, 
which  was  about  150  feet  from  the  rear  of  the  main 
house,  and  reached  up  for  his  rifle.  It  got  away  from 
his  hands,  struck  the  door  and  dropped  muzzle  down, 
and  then  fell  over,  and,  as  it  did  so,  it  went  off,  the 
bullet  going  transversely  through  his  right  leg  about 
three  inches  above  the  ankle.  In  about  half  an  hour 
Dr.  Malmgren  arrived,  and  the  plaintiff  was  put  on 
a  stretcher,  his  wound  dressed,  and  he  was  taken  in 
a  wagon  to  a  hospital  at  Medford,  where  he  ar- 
rived, after  intense  suffering,  about  6:00  o'clock  p.  m. 
He  was  given  an  anesthetic  and  three  inches  of  the 
bones  were  taken  out.  The  bullet,  which  was  a  soft 
nose  bullet,  had  entered  from  the  inside  of  the  leg  and 
had  cut  in  two,  transversely,  both  the  tibia  and  fibula. 
The  first  operation  was  a  wiring  of  the  severed  ends 
of  both  those  bones.  There  were  a  great  many  loose 
fragments  of  bone  in  the  wound.    Dr.  Malmgren  testi- 
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fied  that  the  bullet  by  its  circular  motion  had  ground 
up  the  bones  and  that  it  took  half  an  hour  to  clean'^out 
the  bone ;  that  it  bled  quite  freely  and  the  plaintiff  suf- 
fered intensely.  Forty-eight  hours  afterwards,  on 
October  3,  1910,  the  circulation  after  the  first  opera- 
tion being  very  poor,  amputation  was  performed.  The 
evidence  of  the  doctors  and  of  the  plaintiff  is  that  the 
injury  and  the  operations  caused  a  considerable  loss 
of  blood  and  a  great  amount  of  suffering. 

The  plaintiff  testified  that  after  the  accident,  while 
on  the  way  to  the  hospital,  and  at  the  hospital,  he  lost 
two  or  three  quarts  of  blood ;  that  at  the  first  operation 
they  took  out  three  inches  of  bone ;  that  he  was  hardly 
out  from  under  the  influence  of  one  anesthetic  when 
they  put  hun  under  another ;  that  he  did  not  remember 
much  that  happened  in  between  the  two ;  that  the  sec- 
ond operation  was  performed  at  2 :00  p.  m.  on  Monday, 
October  3,  1910;  that  after  the  second  operation  ''the 
chloroform  nauseated  me,  and  my  weakened  condition 
made  me  weaker.  It  was  a  long  time  before  I  could 
take  anything  on  my  stomach,  due  to  the  effects  of  the 
chloroform'*;  that  his  wife  and  trained  nurses  took 
care  of  bim ;  that  after  the  amputation  the  wound  was 
dressed  *'very  frequently,"  they  would  undo  it  and 
see  the  condition  it  was  in  and  then  do  it  up  again  and 
put  on  fresh  bandages'';  that  they  put  surgeon's  plas- 
ter on  to  hold  it  together;  that  when  they  would  re- 
move them  it  was  very  painful ;  that  pus  was  present, 
and  a  drainage  tube  kept  in  for  some  time ;  '  *  that  sev- 
eral times  the  pieces  of  bone  that  they  had  been  unable 
to  remove,  worked  out  to  the  surface,  and  there  was 
one  or  two  that  broke  out,  and  other  times  they  would 
cut  in  and  dig  them  out";  that  *'it  was  at  least  five 
.months  before  the  last  one  came  out";  that  after  he 
had  been  at  the  hospital  several  weeks,  owing  to  the 
fact  that  it  was  crowded,  he  was  taken  to  the  physi- 
cian's house,  where  he  could  receive  attention;  that 


396  Appellate  Cotjets  op  Illinois. 

Woodbury  v.  Ocean  Ace.  ft  Guar.  Corp.,  Ltd.,  205  IlL  App.  387. 

* '  the  doctor  was  there  and  dressed  the  wound  the  day 
that  this  settlement  was  made ' ' ;  that  he  remained  at 
that  doctor's  house  three  or  four  weeks,  after  being 
three  weeks  at  the  hospital ;  that  he  was  nursed  at  the 
doctor's  house  by  his  wife;  that  the  doctors  called 
every  day;  that  he  was  under  the  care  of  a  physician 
until  the  following  March ;  that  until  then  he  had  some 
fever. 

As  to  threats,  intimidations  and  representations  of 
the  adjuster:  The  plaintiff  testified  that  Wisner, 
the  adjuster,  called  on  him  on  November  5,  1910,  at 
the  hospital;  that  he  told  him  he  had  come  out  to 
adjust  his  claim;  that  when  he  left  he  said  he  wished 
to  make  some  investigation  and  would  be  back  again; 
that  he  came  back  the  next  morning  before  the  plain- 
tiff was  up;  that  he  said  *'he  had  some  very  suspi- 
cious evidence,  some  evidence  which  was  very  sus- 
picious" regarding  the  accident;  that  he  said,  **it  was 
rather  unusual  for  a  man  out  in  the  country  to  have  so 
much  insurance" ;  that  in  the  morning  and  in  the  after- 
noon both,  ''he  did  talk  about  people  going  to  the 
penitentiary  where  the  evidence  was  less  against  them 
than  it  was  against  me";  that  **he  cited  a  case  of  a 
man  at  Buffalo  who  threw  his  arm  under  a  street  car 
and  it  was  cut  off.  He  had  to  sue  the  companies  and 
they  sent  him  to  the  penitentiary,  and  he  cited  several 
cases,  two  or  three  more,  I  can't  say  just  where"; 
that  when  plaintiff  told  him  that  he  would  not  settle 
for  anything  but  the  face  value,  he  said  **they  will 
bankrupt  you  and  possibly  put  you  in  the  peniten- 
tiary"; that  ''they  will  ruin  your  reputation  any- 
way' ' ;  that  ' '  they  have  unlimited  funds  and  the  best 
legal  talent  in  the  country,  it  is  foolish  for  you  to 
attempt  to  fight  them";  that  he,  the  plaintiff,  told  the 
adjuster  that  he  was  in  no  condition  to  talk  the  matter 
over ;  that  there  was  time  enough  to  settle  it ;  that  he 
said  "it  was  either  $10,000  (meaning  a  fifty  per  cent 
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settlement  of  the  policies)  on  the  one  hand,  or  litiga- 
tion on  the  other,  with  the  penitentiary  as  the  possible 
wind  np  for  me*';  that  he  said  **you  are  very  foolish 
if  you  don't  accept  this  offer  of  mine.  You  are  get- 
ting along  at  the  time  of  life  when  it  will  be  hard  for 
you  with  only  one  leg  to  support  your  wife. ' ' 

In  the  afternoon,  between  2 :00  and  3 :00  o  'clock,  the 
adjuster  visited  the  witness  again,  and  stayed  about 
an  hour.  Mrs.  Woodbury  was  there,  and  had  been 
present  at  the  prior  conversations.  Plaintiff  testified 
that  the  adjuster  talked  about  the  same  thing  in  the 
afternoon  as  in  the  forenoon,  *' about  the  possibility 
of  my  going  to  the  penitentiary,  and  that  I  hadn't  a 
chance  on  earth  to  win  a  suit  if  I  fought  it " ;  that  that 
night  **we  did  not  sleep  a  wink  all  night"  (meaning 
himself  and  wife) ;  that  **I  was  greatly  worried."  **! 
was  worried  talking  this  over  with  my  wife'.';  that 
they  talked  about  it  all  night  long ;  ' '  I  was  rather  run 
down  from  the  loss  of  blood  and  very  weak,  they  were 
trying  to  build  me  up" ;  that  he  had  no  appetite  during 
the  time  Wisner  visited  him ;  that  the  wound  was  pain- 
ful for  months. 

The  adjuster  called  again  on  the  third  morning,  but 
had  to  wait  some  minutes  until  the  doctor  got  through 
dressing  the  plaintiff's  wound,  the  plaintiff  being  in 
bed.  Plaintiff  testified  further  that  the  dressing  of 
the  wound  that  morning  was  painful ;  that  the  adjuster 
reiterated  the  statements  about  the  penitentiary, 
*Hhey  were  the  things  that  stood  out  prominent,  that  • 
was  the  thing  that  stood  out  prominent  most  of  the 
time";  that  that  morning  he  finally  agreed  to  make  a 
settlement,  and  the  adjuster  went  away  and  said  '*he 
would  be  back  in  the  afternoon  with  the  drafts,  and 
that  he  was  in  a  great  hurry  and  must  get  right  out 
of  town"';  that  he  came  back  about  2:00  o'clock  with 
the  papers  ready ;  that  the  settlement  was  for  one-half, 
with  some  addition  for  miscellaneous  fees ;  that  on  the 
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morning  when  the  wonnd  was  dressed  by  the  doctor 
and  the  matter  finally  settled,  his  condition  was  *'very 
weak  and  nervous,^'  and  (referring  to  his  wife,  who 
had  been  present  at  all  the  interviews,  and  who  he  tes- 
tified had  lost  thirty  pounds),  **her  weakened  condi- 
tion induced  me  to  make  this  settlement  and  avoid  fur- 
ther trouble  and  friction ' ' ;  that  more  than  once  during 
the  several  interviews  he  told  the  adjuster  he  was  in 
no  condition  to  do  business;  that  at  one  of  the  inter- 
views the  adjuster  said  it  was  ''rather  peculiar  that 
there  was  no  witness  to  the  accident*';  that  he  asked 
him  to  illustrate  how  it  happened,  and  the  witness  said 
he  could  not  stand  up;  that  Wisner  then  stood  up  in 
the  doorway  and  went  through  the  motions,  and  then 
said,  ''you  see  how  ridiculous  that  would  appear  be- 
fore a  jury*';  that  Wisner  convinced  him,  by  what  he 
said,  that  if  he  brought  suit  on  the  policies  he  would 
never  get  a  cent ;  that  when  the  adjuster  threatened  in 
case  the  companies  were  sued  that  they  would  pros- 
ecute him  criminally  "I  did  not  know  what  they 
might  do.  Innocent  men  have  been  sent  to  the  peniten- 
tiary ' ' ;  that  he  believed  him ;  that  he  did  not  read  over 
the  papers  which  were  given  him  that  afternoon  to 
sign ;  that  the  adjuster  took  the  policies  away  with  him. 
The  witness,  Wilber,  testified  that  he  telephoned  the 
plaintiff  he  was  not  in  .any  condition  to  make  a  settle- 
ment. There  is  some  evidence  that  the  plaintiff  talked 
with  a  lawyer,  or  some  one  called  Judge,  but  it  is  too 
uncertain  to  justify  any  definite  inference.  Dr.  Con- 
roy  testified  that  the  plaintiff  was  very  nervous ;  that 
the  negotiations  with  the  adjuster  had  a  bad  effect 
upon  his  mental  condition  and  worried  him  a  great 
deal.  Redfield  testified  that  he  was  not  in  a  normal 
condition  either  mentally  or  physically. 

The  question  arises,  and  it  is  the  substantial  matter 
upon  this  appeal,  was  there  sufficient  cJRridence  tending 
to  show  fraud  or  duress  to  justify  the  trial  judge  in 
submitting  it  to  the  disinterested  judgment  of  the  jury. 
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In  determining  the  duty  of  the  trial  judge  in  such  a 
case,  the  principle  of  law  applicable  is  set  forth  quite 
exhaustively  by  Mr.  Justice  Scott  in  Libby,  McNeill  <& 
Ubhy  v.^  Cook,  222  111.  206,  in  the  following  language: 

**In  either  case  (meaning  at  the  close  of  plaintiff's 
or  all  the  evidence),  if  there  is  no  evidence,  or  but  a 
scintilla  of  evidence,  tending  to  prove  the  material 
averments  of  the  declaration,  the  jury  should  be  di- 
rected to  return  a  verdict  for  the  defendant.  If,  how- 
ever, there  is  in  the  record  any  evidence  from  which, 
if  it  stood  alone,  the  jury  could,  *  without  acting  unrea- 
sonably in  the  eye  of  the  law, '  find  that  all  the  material 
averments  of  the  declaration  had  been  proven,  then 
the  cause  should  be  submitted  to  the  jury.  (Frazer  v. 
Howe,  106  111.  563;  Simmons  v,  Chicago  and  Tomah 
Railroad  Co,,  110  id.  340;  Bartelott  v.  International 
Bank,  119  id.  259 ;  Offutt  v.  Columbian  Exposition,  175 
id.  472).  Such  evidence  last  mentioned  fairly  tends  to 
prove  all  the  material  averments  of  the  declaration, 
and  such  evidence,  standing  alone,  is  sufficient  to  sus- 
tain, warrant  or  support  a  verdict  in  favor  of  the 
plaintiff,  even  though  it  may  be  that  a  verdict  for  the 
plaintiff,  if  returned,  would  have  to  be  set  aside  on  a 
motion  for  a  new  trial  because  against  the  manifest 
preponderance  of  all  the  evidence.'' 

Upon  an  analysis  of  the  evidence  in  the  instant  case, 
we  find  that  it  proves,  or  tends  to  prove,  that  the  in- 
jury to  the  plaintiff  was  accidental;  that  the  defend- 
ant knew  that  the  plaintiff  had  not  changed  his  occu- 
pation and  was  therefore  entitled  to  $12,500;  that  a 
settlement  was  made  for  half  that  sum;  that  the  ad- 
juster knew  at  the  time  the  settlement  was  made,  rfhd 
prior  thereto,  that  the  plaintiff,  by  reason  of  two 
major  operations  within  approximately  a  month  of 
the  date  of  settlement,  had  suffered  such  nervous 
shock  and  physical  change  that  he  was  not  in  a  normal 
condition;  that  while  the  plaintiff  was  in  that  en- 
feebled condition,  the  adjuster,  representing  the  de- 
fendant, by  insidious  suggestions  as  to  suspicious  evi- 
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dence  and  the  possibility  of  the  plaintiff  going  to  the 
penitentiary,  persuaded  plaintiff  to  make  a  settlement 
for  a  grossly  inadequate  sum.  The  evidtoce  tends  to 
show  that  the  plaintiff  agreed  to  surrender  his  right 
to  half  the  amount  of  the  policy  when  there  was  no 
valid  defense  against  its  payment,  and  no  considera- 
tion for  its  release. 

In  view  of  the  evidence,  which  in  the  case  of  Fror 
temal  Army  of  America  v.  Evcms,  114  HI.  App.  578, 
was  considered  suflScient  to  support  a  verdict,  we  feel 
compelled  to  the  conclusion  that  there  was  in  this  case 
ample  evidence  of  fraud  and  duress  to  justify  its  sub- 
mission to  the  jury. 

The  jury  are  entitled  to  consider,  as  an  element  in 
the  case,  the  evidence  which  bears  upon  the  physical 
and  mental  condition  of  the  plaintiff  at  the  time  the 
settlement  was  made.  In  Biichanan  v.  SaJdein,  9  Mo. 
App.  552,  the  court  uses  the  following  significant 
phrases,  **the  will  of  an  innocent  person  of  common 
firmness,*^  **the  will  of  a  person  of  ordinary  courage." 
In  the  instant  case,  the  evidence,  tending  to  prove 
that  the  plaintiff  at  the  time  of  the  settlement  was  in- 
capacitated, should  be  passed  upon  by  the  jury.  The 
injury  made  an  immeasurable  difference  to  the  plain- 
tiff ;  it  caused  a  permanent  change  in  his  capacity  and 
possibilities  as  a  man ;  it  limited  at  once  his  scope  and 
his  future  conduct ;  and  bearing  that  in  mind,  together 
with  the  effect  of  the  shock  and  pain  upon  his  mind 
anji  upon  his  will,  it  became  a  proper  subject  for  the 
consideration  of  the  jury.  It  is  safe  to'  assume  that 
the  injury  and  its  consequences,  as  they  existed  at  the 
time  of  the  settlement,  lessened  his  will  to  resist  sug- 
gestion and  the  influence  of  others,  and  enfeebled  his 
normal  power  of  judgment.  The  matter  of  extent 
was  for  the  jury.  As  to  the  quantity,  applying  the 
principle  so  exhaustively  expounded  in  Libby,  McNeiU 
(&  Libby  v.  Cook,  supra,  we  are  of  the  opinion  that 
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there  was  plenty  of  evidence  to  justify  submitting  it 
to  the  disinterested  judgment  of  the  jury. 

As  to  the  release  under  seal  being  a  bar  to  plain- 
tiff's suit: 

The  release  in  this  case  was  executed  with  a  scroll 
which,  at  common  law,  was  not  recognized.  No  evi- 
dence as  to  the  law  of  Oregon,  where  the  instrument 
was  signed  and  sealed,  was  offered.  We  assume, 
therefore,  that  the  common  law  prevailed  at  the  place 
of  execution.  In  Oregon,  it  follows,  the  instrument 
would  not  be  considered  as  one  under  seal.  What 
effect,  then,  should  be  given  it  here  when  presented 
and  interposed  as  a  defense?  The  defendant  claims 
that  the  plaintiff  is  without  remedy  at  law  until  he 
has  gone  into  equity  and  has  the  release  set  aside. 
The  plaintiff  contends  that  as  it  is  not  a  sealed  instru- 
ment according  to  the  law  of  Oregon,  where  it  orig- 
inated, it  is  not  such  here.  The  question  seems  never 
to  have  arisen  in  our  courts.  A  seal,  generally  speak- 
ing, merely  adds  ^'factitious  dignity'*  to  a  document; 
**more  conclusiveness,  as  mere  evidence  of  the  agree- 
ment of  the  parties.''  Steele  v.  Curie,  34  Ky.  381. 
Many  cases  are  found  where  it  has  been  determined 
that  the  lex  fori  governs  the  form  of  action,  whether, 
for  example,  it  shall  be  in  assumpsit  or  covenant,  and 
there  is,  perhaps,  some  justification  for  such  law. 
Where,  however,  as  here,  the  release  is  presented  as 
a  defense  to  a  cause  of  action,  we  are  inclined  to  agree 
with  the  court  in  Wain  v.  Wain,  53  N.  J.  L.  429,'  and 
apply  the  law  of  the  place  where  the  release  was  exe- 
cuted. 

Further,  it  may  be  said  that  the  plaintiff  is  not 
suing  upon  the  policy,  but  for  the  tort  committed  in 
obtaining  it.  Two  questions  may  be  considered  as 
involved:  (1)  Was  the  defendant  guilty  of  a  tort 
in  obtaining  the  policy;  (2)  if  guilty,  what  damages 
were  thereby  inflicted  upon  the  plaintiff.    These  ques- 
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tions  are  not  affected  by  the  fact  that  in  connection 
with,  and  as  a  part  of  the  tort,  a  release  of  liability 
was  also  obtained.  If  the  acts  by  which  the  policy 
was  obtained  were  tortious,  the  obtaining  of  the  re- 
lease at  the  same  time  and  in  the  same  manner  was 
equally  tortious.  The  complaint  of  the  plaintiff  is 
that  he  has  been  tortiously  deprived  of  a  thing  of 
value.  The  defendant  replies  we  have  a  release.  The 
plaintiff  then,  in  effect,  says,  that  does  not  make  my 
policy  valueless,  for  the  evidence  shows  that  the  re- 
lease also  was  obtained  by  the  same  tortious  act. 

After  full  consideration  of  the  record  in  this  cause, 
we  are  of  the  opinion  that  the  evidence  presented  was 
amply  suflScient  to  justify  submitting  it  to  the  jury, 
and,  therefore,  we  think  that  the  court  erred  in  direct- 
ing a  verdict  for  the  appellee,  and  for  the  error  so 
committed  the  judgment  ought  to  be  reversed. 

Reversed  and  remanded. 
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George  TrnmbuII  Woodbnry,  Appellant,  t.  Continen- 
tal Casualty  Company,  Appellee. 

Oen.  No.  21,801. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Look- 
wood  HoNOBE,  Judge,  preeidlng.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  remanded.  Opinion  filed  April  18,  1917. 
Rehearing  denied  May  9,  1917. 

Fbbdebick  a.  Beown  and  Eaymond  S.  Pbititt,  for 
appellant ;  John  G.  McDonau),  of  counsel. 

M.  P.  CoBKBuus  and  Geobge  B.  Sandebson,  for  ai>- 
pellee ;  Manton  Mavebick,  of  connseL 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court. 

Inasmuch  as  this  appeal  involves  substantially 
similar  matters  to  those  adjudicated  in  Woodbi^  v. 
Ocean  Accident  £  Ouarantee  Corporation,  Ltd.,  Gen. 
No.  21,800,  ante,  p.  387,  we  are  of  the  opinion  that 
the  court  erred  in  directing  a  verdict  for  the  appel- 
lee, and,  for  that  error  so  committed,  the  judgment 
ought  to  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Oeorge  TmmbiiU   Woodbury^  Appellant,  t.  United 
States  Casnalty  Company,  Appellee. 

Oen.  No.  21,860.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HONOEE,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  remanded.  Opinion  filed  April  18,  1917. 
Rehearing  denied  May  9,  1917. 

Statement  of  the  Case. 

Action  by  Gteorge  Trombnll  Woodbury,  plaintiff, 
against  the  United  States  Casualty  Company,  a  cor- 
poration, defendant,  to  recover  on  an  insurance  policy. 
From  a  judgment  for  defendant,  on  a  directed  verdid, 
plaintiff  appeals. 

The  decision  in  this  case  is  governed  by  the  decision 
in  the  case  of  Woodbury  v.  Ocea/n  Accident  d  Quar- 
antee  Corporation,  Ltd.,  ante,  p.  387. 

Fbedebick  a.  Bbown  and  Raymond  S.  Pbuttt,  for 
appellant;  Johk  Gt.  MoDonald,  of  counsel. 

MosES^  BosENTHAL  &  £[ennbdt,  f  or  appellee ;  Joseph 
W.  Moses  and  Walxeb  Bachbach,  of  counsel. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court. 
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Alabama  MarMe  CompaBy,  Appellee,  t.  H.  L«  StereM^ 

Appellant. 

Gen.  No.  21,888.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hasbt  M. 
Fishes,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Reyersed  and  remanded.    Opinion  filed  April  18, 1917. 

Statement  of  the  Cage. 

Action  by  the  Alabama  Marble  Company,  plaintiff, 
against  H.  L.  Stevens,  defendant,  to  recover,  for  cer- 
tain services  rendered  and  material  fnmished  nnder 
a  written  contract,  a  claimed  balance  of  $1,614.91. 
From  a  judgment  for  plaintiff  for  the  amount  claimed, 
defendant  appeals. 

WiLKEBsoN,  Cassels  &  PoTTEB,  for  appellant. 

HoYNB,  0  'CoNNOB  &  Ibwin,  f or  appellee. 

Mb.  Justice  Tayloe  delivered  the  opinion  of  the 
court 

Abstract  of  tbe  Beelslon. 

1.  CoKTBACfiB,  I  171* — when  whole  of  in$trument  considered.  In 
interpreting  a  contract  to  determine  the  mutual  obligations  of  the 
parties  thereto,  it  is  necessary  to  consider  the  whole  of  the  contents 
of  the  instrument 

2.  Pbincifal  Ann  AOEifT,  f  169* — when  right  to  recover  against 
agent  it  dependent  upon  receipt  of  money  from  principal.  Where 
a  contract  for  the  rendering  of  certain  services  and  the  furnishing 
of  certain  material  by  the  plaintiff  for  the  defendant  as  agent  of 
the  owner  of  a  building  for  a  certain  sum  to  be  paid  by  the  defend- 
ant, provided  further  that  no  money  should  be  due  under  the  con- 
tract until  the  defendant  had  received  such  money  from  the  owner, 
held  that  such  provision  was  not  a  qualification  or  exception  but  an 

•Bee  Xlliaoli  NotM  mmewt.  Vol*.  XI  to  XV,  and  GnmiitettTe  QiiMterij',  Mine 
topic  ftBd  MctioB  numbor. 
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Inherent  part  of  the  UahlUty,  and  plaintiffs  right  to  compensation 
oi*  to  sue  therefor  was  dependent  upon  defendant  having  received 
the  money  from  the  owner  of  the  hulldlng. 

3.  Pbincipal  and  aqent,  I  223* — tohen  hurden  it  on  plaintiff 
of  proving  receipt  of  money  hy  agent.  In  an  action  brought  to  re- 
cover under  a  contract  for  services  rendered  and  materials  fur- 
nished by  the  plaintiff  for  the  defendant  as  agent  of  the  owner  of 
a  building  for  a  certain  sum  to  be  paid  by  the  defendant,  and  pro- 
viding that  no  money  should  be  due  under  the  contract  until  the 
defendant  had  received  such  money  from  the  owner,  where  the  state- 
ment of  claim  set  up  such  contract  and  defendant's  affidavit  of 
merits  set  up  that  no  money  had  been  paid  by  the  owner  of  the 
building,  held  that  such  affidavit  did  not  set  up  a  plea  In  the  nature 
of  confession  and  avoidance  but  was  a  direct  traverse  of  a  material 
part  of  plaintiff's  cause  of  action,  and  put  the  burden  upon  plaintiff 
of  proving  that  the  defendant  had  received  such  money. 


The  People  of  the  State  of  Illinois  ex  rel.  John  B. 
Karanaugh,  Appellee,  t.  City  of  Chicago,  Appellant. 

Gen.  No.  21,990.    (Not  to  be  reported  in  f  nil.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Johk 
P.  McGooBTT,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1915.  Reversed  and  remanded  with  directions.  Opinion  filed 
April  18,  1917. 

Statement  of  the  Case. 

Petition  for  writ  of  mandamus  by  the  People  of  the 
State  of  Illinois  on  the  relation  of  John  D.  Kava- 
nangh,  petitioner,  against  the  City  of  Chicago,  re- 
spondent, for  the  purpose  of  having  relator's  name 
restored  to  the  roster  of  lieutenants  of  the  fire  depart- 
mtent.  From  a  judgment  awarding  the  writ,  respond- 
ent appeals. 

•See  Ullnolf  Notea  Digest,  Vols.  XI  to  XV,  and  Camalatlve  Qimrtarly. 
topic  and  leetlon  niunber. 
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Samuel  A.  Ettblson,  for  appellant ;  Roy  S.  Gaskill, 
of  counsel. 

Eabl  J.  Walkbb,  for  appellee. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision, 

Cttil  bkbvige,  I  28* — when  demurrer  to  petition  of  mandamus  on 
ground  of  laches  is  properly  sustained.  In  mandamus  proceedings 
against  a  city,  brought  by  a  lieutenant  of  the  fire  department  to 
have  his  name  restored  to  the  roster  from  which  it  had  been  dropped, 
where  the  original  petition,  which  was  filed  nearly  nine  years  later, 
failed  to  state  any  facts  excusing  the  delay  in  the  filing  of  the 
petition,  held  that  the  demurrer  to  the  petition  on  the  ground  of 
laches  was  improperly  overruled. 


Isadore  H.  Stone,  Appellee,  t.  Janette  Manufacturing 

Company  et  aL,  Appellants. 

Gen.  No.  23,364.    (Not  to  be  reported  in  full.) 

Interlocutory  appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon>  Mabtin  Bf.  Gkiolet,  Judge,  presiding.  Heard  in  this  court. 
Affirmed.  Opinion  filed  April  23,  1917.  Rehearing  denied  May  4, 
1917. 

Statement  of  the  Case. 

Bill  by  Isadore  ED.  Stone,  complainant,  against 
Janette  Manufacturing  Company  and  certain  stock- 
holders of  the  corporation,  defendants,  to  restrain 
the  sale  or  disposition  of  treasury  stock  of  the  cor- 
poration. From  an  order  denying  a  motion  to  dis- 
solve a  temporary  injunction,  defendants  appeal. 

'See  nilnola  Notes  Dl^etl;.  Vole.  XI  to  XV,  and  CunnUttTe  Qurtcrlj^ 
tojpio  and  ■•cttan  nmalMr. 
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Leslie  A.  Gilmobe,  for  appellants. 

Bebnabd  J.  Bbown,  for  appellee. 

Mb.  Pbbsiding  Justice  MoSubely  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Decision. 

1.  Appeal  and  ebbor,  fi  309* — when  appeal  lies  from  order  deny- 
ing motion  to  dissolve  injunction.  Under  the  Practice  Act,  sec  123 
(J.  ft  A.  f  8661),  entitled  "An  Act  In  relation  to  practice  and  pro- 
cedure  in  courts  of  record,"  an  Interlocutory  appeal  lies  from  an 
order  denying  a  motion  to  dissolve  an  Injunction. 

2.  Injunction,  {  385* — when  discretion  of  charuietlor  in  dissolv- 
ing temporary  injunction  restraining  sale  of  corporate  stock  not 
interfered  ioith.  On  an  application  for  a  temporary  injunction  by  a 
minority  stockholder,  who  charged  the  other  stockholders  with  a 
conspiracy  and  combination  to  deprive  him  of  his  interest  in  the 
corporation  and  to  destroy  the  value  of  his  stock  so  as  to  compel 
him  to  sell  at  a  loss,  and  that  a  resolution  had  been  passed  au- 
thorizing the  issuance  of  treasury  stock  and  a  sale  thereof  at  par 
value  if  such  stockholders  saw  fit,  and  that  such  stock  would  be  sold 
to  the  defendants  and  others  at  par,  which  would  increase  the  capi- 
tal stock  of  the  corporation,  and  that  the  stock  of  the  complainant 
would  thereby  be  reduced  by  about  one-half  of  its  value,  so  that  his 
voting  power  would  be  destroyed,  and  that  there  was  no  necessity 
for  the  sale  of  such  stock  as  the  corporation  wab  not  in  need  of 
money,  and  that  the  defendants  did  not  intend  to  pay  for  the  stock, 
their  only  purpose  being  to  injure  the  value  of  complainant's  stock 
and  lessen  his  voting  power,  and,  upon  the  bill,  supported  by  affidavit, 
a  temporary  injunction  restraining  the  sale  or  disposition  of  such 
treasury  stock  was  granted,  and  the  court  subsequently  denied  a 
moticm  to  dissolve,  held  that  the  exercise  of  the  sound  discretion 
of  the  chancellor  would  not  be  interfered  with. 

•See  miiiois  Notes  Dicett,  V«li.  XI  to  XV,  and  Gamvljittvo  Qiuuterlr, 
t<vlo  and  section  number. 
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F.  J.  Biley  Printing  Company,  Appellee,  t.  Blssell 

Lanndry,  Appellant. 

Gen.  Ifo.  23,874.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
CkHTBTNET,  Judgo,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  30,  1917. 

Statement  of  the  Case, 

Action  by  F.  J.  Eiley  Printing  Company,  a  corpo- 
ration, plaintiff,  against  the  Bissell  Laundry,  a  cor- 
poration, defendant,  to  recover  on  a  contract  for  ad- 
vertising. From  a  judgment  for  plaintiff,  defendant 
appeals. 

Dbnnis  J.  0 'Tools,  for  appellant. 

Lawton  &  Petebsok,  for  appellee. 

Mb.  pREsmiNG  JusTiCB  McSuBELY  delivered  the 
opinion  of  the  court. 


^ 


Abstraet  of  the  Beeislon. 

1.  Appeal  and  erbob,  f  1752* — judgment  affirmed  for  insufficiency 
of  ahatract.  The  abstract  is  the  pleading  of  the  parties  in  the  Ap- 
pellate Court,  and  if  it  fails  to  inform  the  court  as  to  what  the 
judgment  was  which  the  court  is  asked  to  reyerse,  such  Judgment 
wiU  be  assumed  to  be  correct  and  will  be  affirmed. 

2.  Appeal  and  ebbob,  f  888* — when  abstract  is  insufficient.  In  a 
case  where  the  abstract  contained  the  recital:  "Verdict  and  mo- 
tion for  new  trial.  Order  denying  motion  for  new  trial  and  judg- 
ment/' held  that  such  recital  did  not  inform  the  court  as  to  the 
character  of  either  the  verdict  or  judgment. 

3.  CoNTBACTs,  I  338* — what  is  no  defense  to  action  to  recover 
an  advertising  contract.  In  an  action  to  recover  for  the  amount 
due  under  a, contract  for  advertising  in  a  publication  called  "The 

•See  nitiiols  Notes  Dlseit.  Vola.  XI  to  XV,  and  CiuuiUiUto  (Ivartoriy.  amamm 
to9le  and       **  " 
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Hamiltonian/'  where  the  defendant  claimed  that  it  thought  It  was 
contracting  for  such  advertising  with  the  Hamilton  Club  of  Chi- 
cago, held  that  as  the  contract  was  in  writing,  and  did  not  purport 
to  be  with  such  club,  the  defendant  could  not  avoid  payment  by 
claiming  that  it  executed  the  contract  under  the  impression  that 
the  money  was  to  be  paid  for  the  benefit  of  a  party  not  named 
in  the  contract. 


Maade  E.  Foy,  Appellee,  t.  Chicago  City  Railway  Com- 
pany, Appellant. 

Gen.  No.  22,877.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L 
McKiNLET,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  April  30,  1917.  Certiorari  de- 
nied by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Maude  E.  Foy,  plaintiff,  against  the  Chi- 
cago City  Railway  Company,  defendant,  to  recover 
damages  for  personal  injuries  due  to  being  struck  by 
one  of  defendant's  street  cars.  From  a  judgment  for 
plaintiff  for  $5,000,  defendant  appeals. 

*  

Busby,  Weber  and  MiUiBB,  Robert  J.  Slater  and 
Arthur  J.  Donovan,  for  appellant;  John  R.  Guil- 
liiAMs,  of  counsel. 

James  C.  McShane,  for  appellee. 

Mr.  Presiding  Justice  McSurely  delivered  the 
opinion  of  the  court. 

Abstraet  of  the  Decision. 

1.  Steeet  BAILB0AD8,  $  97* — wken  pedestrian  crossing  tracks  is 
not  guilty  of  contributory  negligence,    A  pedestrian  who  attempts 

•Sm  lUlnoIa  NotM  DIjresi,  Vols.  XI  to  XV.  and  CnmolatiTe  Qiurtorly. 
topic  and  Mctlon  number. 
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to  cross  street  car  tracks  at  a  street  Intersection,  after  observing 
an  approaching  car  which  had  turned  at  the  terminal  one  block 
away  and  was  proceeding  on  its  last  trip  with  the  sign  "Depot" 
marked  on  it,  and  knows  that  it  is  the  duty  of  such  car  to  stop  on 
the  same  side  of  the  intersecting  street  that  she  was  proceeding 
along  in  crossing  the  tracks,  for  awaiting  passengers,  is  not  guilty 
of  contributory  negligence  in  attempting  to  cross  the  tracks  where 
she  was  misled  because  the  car  came  at  a  rapid  rate  of  speed  with- 
out warning  that  it  was  not  going  to  stop  for  awaiting  passengers. 
2.  Damages,  §  120* — when  verdict  for  per$onal  injuries  sustqined 
by  woman  is  not  excessive,  A  verdict  for  $5,000  held  not  excessive, 
where  a  woman  thirty-three  years  old,  the  mother  of  three  children, 
was  struck  by  a  street  car  and  knocked  more  than  thirty  feet  away, 
was  unconscious  when  picked  up,  was  taken  to  a  hospital  and 
stayed  there  forty-two  days,  had  periodical  spells  of  unconscious- 
ness for  two  or  three  days  following  the  accident  and  was  under  a 
doctor's  care  all  of  the  time,  and  she  sustained  a  fracture  of  four 
ribs,  an  injury  to  the  knee,  a  fracture  of  one  of  the  bones  of  the 
pelvis  and  other  injuries,  and  she  was  in  good  health  and  did  her 
own  housework  before  the  accident  and  was  in  poor  health  after- 
wards and  walked  slightly  lame. 


Jolm  Garrett^  Appellee,  t.  Anglo-Ameriean  ProTlslon 

Company,  Appellant. 

Gen.  No.  22,880.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Oscab 
E.  Heabd,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.     Affirmed.     Opinion  filed  April  30,  1917. 

Statement  of  the  Case. 

Action  by  Jolrn  Garrett,  plaintiff,  against  the 
Anglo-American  Provision  Company,  a  corporation, 
defendant,  to  recover  damages  for  personal  injuries 
sustained  as  the  result  of  the  falling  of  a  scaffold  on 
which  plaintiff  was  working.  From  a  judgment  for 
plaintiff  for  $6,000,  defendant  appeals. 

•See  lUlBols  Note*  Digest,  Volt.  XI  to  XV,  and  CnmvlatlTO  Quarterly, 
topic  ar:d  section  number. 
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Holt,  Cutting  &  Sidlby,  for  appellant ;  Chables  S. 
Holt  and  Edwin  C.  Austin,  of  counseL 

James  C.  McShane,  for  appellee. 

Mb.  Pbesiding  Justice  McSubely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Dee ision. 

1.  Appeal  and  ebbob^  |  1698a*— ii^Aen  error  in  refusal  of  re- 
quested instruction  is  waived,  A  party,  after  the  refusal  of  its  re- 
quest for  an  affirmative  Instruction  upon  its  theory  of  the  law, 
cannot  ask  the  court  to  instruct  negatively  as  to  the  same  theory 
of  the  law,  without  waiving  error,  If  any  upon  the  prior  ruling. 

2.  Workmen's  Compensation  Act,  |  2* — when  employee  ii  not 
hound  by.  Where  an  employer  has  not  given  or  posted  a  notice  or 
statement  of  his  Intention  to  come  within  the  Workmen's  Compen- 
Eation  Act,  as  required  by  paragraph  c,  sec.  1  of  the  Act  (J.  ft  A. 
%  5449),  an  employee  is  not  bound  by  the  provisions  of  the  act 

3.  Workmen's  Compensation  Act,  |  2* — what  is  purpose  of  pro- 
visions as  to  posting  of  statement  of  compensation  provisions  by 
employer.  The  purpose  of  paragraph  c,  sec.  1,  of  the  Workmen's 
Compensation  Act  of  1911  (J.  ft  A.  t  5449),  requiring  the  giving  to 
the  employee  or  posting  of  a  statement  of  the  compensation  pro- 
visions of  the  act  in  the  work  place,  is  to  notify  employees  that  the 
employer  is  operating  under  the  act,  so  that  they  can  protect  their 
interests  by  filing  a  notice  with  the  Bureau  in  case  such  employees 
should  elect  not  to  work  under  the  act 

4.  Workmen's  Compensation  Act,  |  12* — what  does  not  comti- 
tute  variance  between  pleading  and  proof.  In  an  action  for  per 
sonal  injuries  by  an  employee  against  his  employer,  where  the 
plaintiff  alleged  that,  the  defendant  had  elected  not  to  come  under 
the  provisions  of  the  Workmen's  Compensation  Act  of  1911,  and 

«  witnesses  testified  that  no  statements  or  notices  of  the  compensa- 
tion provision  were  posted  about  the  work  place,  held  that  such 
evidence  did  not  constitute  a  variance  with  the  pleadings,  as  the 
failure  to  post  notices  was  consistent  with  refusal  to  come  undtr 
the  act 

6.  Workmen's  Compensation  Act,  |  12* — what  evidence  It  com- 
petent as  admission  that  employer  was  not  under.  In  an  action 
for  personal  injuries  by  an  employee  against  his  employer,  where 


•Bee  Illinois  NotM  DlBcat,  YoU.  XI  to  XV,  and  CnmalatlTe  Qwutevlj, 
tople  and  Kctkin  nmnber. 
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the  question  involved  was  as  to  whether  or  not  the  Workmen's 
Compensation  Act  of  1911  applied  to  the  parties,  held  that  a  cer- 
tified copy  of  a  notice  dated  after  the  date  of  the  accident  that  the 
defendant  elected  to  come  under  the  act  as  of  the  date  of  the  no- 
tice, with  a  statement  that  before  that  time  it  had  not  come  under 
the  provisions  of  the  act,  was  competent  as  an  admission  that^e 
defendant  was  not  under  the  act  at  the  time  the  notice  was  filed. 

6.  Master  and  sebvakt,  §  823* — when  instruction  as  to  amount 
of  proof  is  erroneous.  In  an  action  by  an  employee  for  personal 
injury,  where  plaintiff  charged  as  negligence  a  violation  of  the  so- 
called  Structural  or  Building  Act,  Hurd's  Rev.  St.  ch.  48  (J.  ft  A. 
^  5368  et  seq,)  held  that  an  instruction  that  plaintiff  must  prove 
failure  to  erect  the  scaffold  in  a  safe  manner  beyond  a  reasonable 
doubt  was  properly  refused. 

7.  Master  and  bebvant — wJmt  degree  of  proof  required  in  any 
iion  by  servant  for  injuries  due  to  violation  of  BtruciuraJ  Act.  An 
action  for  personal  injuries  based  upon  a  violation  of  the  so-called 
Structural  or  Building  Act,  Hurd's  Rev.  St  tt.  48  (J.  ft  A.  t  5368 
et  seq.),  is  not  an  action  to  enforce  a  penalty,  but  a  civil  action 
to  recover  compensation  for  injuries,  and  the  plaintiff  is  required 
to  prove  his  case  by  a  preponderance  of  the  evidence  only,  and  not 
beyond  a  reasonable  doubt. 

8.  Master  and  servant,  S  778* — when  instruction  is  properly  re- 
fused as  not  conformAng  to  evidence.  In  an  action  for  personal 
injuries  by  an  employee  against  his  employer,  where  the  plaintiff 
charged  a  violation  of  the  Structural  or  Building  Act,  and  an  in- 
struction, that  if  the  plaintiff  himself  was  guilty  of  violating  the 
statute  the  jury  should  find  the  defendant  not  guilty,  was  refused, 
held  that  such  refusal  was  proper,  as  it  was  shown  without  contra- 
diction that  plaintiff  had  nothing  whatever  to  do  with  the  erection 
or  construction  of  the  scaffold. 

•See  lUlAoto  NotM  Digest,  Vols.  XI  to  XV,  and  Ciimiil«tlT«  Qnartorly. 
t«ple  Mid  Mctton  number. 
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Annie  Sasek,  Appellee,  t.  Joseph  F.  Triska,  trading  as 
Joseph  F.  Triska  &  Company,  and  John  8.  Jnrik, 
Appellants. 

Oen.  No.  22,884.    (Not  to  be  reported  in  fnll.) 

■ 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Edwabd 
M.  Mangan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  with  finding  of  fact.  Opinion  filed  April  80, 
1917, 

Statement  of  the  Case. 

Action  by  Annie  Sasek,  plaintiff,  against  Joseph 
F.  Triska,  trading  as  Joseph  F.  Triska  &  Company, 
and  John  S.  Jurik,  defendants,  for  damages  for  ma- 
licions  prosecution  of  a  criminal  case  for  receiving 
stolen  goods.  From  a  judgment  for  plaintiff  for  five 
hundred  dollars,  defendants  appeal. 

JsKKHi^QS  &  FiFEB,  for  appellants. 

Lewis  F.  Jacobson  and  Daniel  L.  Madden,  for  ap- 
pellee; B.  C.  MEBmcK,  of  counsel. 

Mb.  Pbbsiding  Justice  MoSubbly  delivered  the 
opinion  of  the  court. 

Abstraet  of  the  Deeision. 

1.  IlECEiYmG  BTouESf  GOODB — What  Can  he  subject  of  complaint  for* 
Trees  are  bought  and  sold  for  planting  as  any  other  property  ffl 
bought  and  sold,  and  can  properly  be  made  the  subject-matter  of  a 
complaint  charging  a  defendant  with  receiying  stolen  property. 

2.  Malicious  prosbcution,  fi  74* — when  evidence  is  sufficient  to 
show  probable  cause  and  want  of  malice.  In  an  action  by  a  woman 
for  damages  for  malicious  prosecution  of  a  criminal  case  for  re- 
ceiving stolen  trees,  where  it  appeared  that  trees  similar  to  tboae 
owned  by  defendants  were  found  on  plaintiff's  place  and  positively 

*See  Illlnote  Notes  Digest.  Vols.  XI  to  XV,  and  CnmnlsUve  Qvartcrij,  ca»e 
to|>lc  and  section  nmnber. 
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identified  by  the  nurseryman  who  sold  them  to  defendants;  that 
plaintiff's  son  claimed  to  have  bought  them  from  a  strange  man 
going  by  in  a  wagon  for  about  one-seyenth  of  their  actual  value; 
that  defendants  were  informed  by  police  officers  that  plaintiff  and 
her  son,  whom  they  had  never  before  seen  or  heard  of  had  bad 
reputations,  and,  acting  on  their  advice,  preferred  charges  against 
plaintiff,  evidence  held  sufficient  to  show  probable  cause  and  want 
of  malice. 

3.  Maucioub  FBOSBOunoN,  I  74* — what  muMt  he  proved  in  action 
for.  In  an  action  for  malicious  prosecution,  it  is  essential  that 
malice  be  shown  on  the  part  of  the  defendant  who  started  the 
prosecution,  and  a  want  of  probable  cause  for  believing  that  the 
plaintiff  was  guilty  of  the  offense  charged,  and  want  of  such  prob- 
able cause  Is  not  shown  by  the  acquittal  of  the  plaintlflL 


Sogers  &  Hall  Company,  Appellee,  t.  James  H.  Walden, 

Appellant, 

Gen.  No.  22,887.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  lAinicipal  Court  of  Chicago;  the  Hon.  John 
OouBTifET,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  April  30,  1917.  Ceriiorari  de- 
nied by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Eogers  &  Hall  Company,  a  corporation, 
plaintiff,  against  James  H.  Walden,  defendant,  to 
recover  rent  nnder  a  lease.  From  a  judgment  for 
plaintiff  for  $1,497.02,  defendant  appeals. 

Ghytraus,  Hbalt  &  I^ST  and  John  Peteb  Babnes, 
for  appellant. 

William  J.  Pringlb  and  Edwik  Tebwilligeb,  Jb., 
for  appellee. 

Mb.  Pbbsidino  Justice  McSubely  delivered  the 
opinion  of  the  court. 


•See  IllliHtls  NotM  Digest,  Vols.  XI  to  XT,  and  CumiilAttTe  Quartcriy, 
topic  snd  section  mimber. 
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Abstraet  of  the  Beeision. 

1.  Landlobd  ahv  tenant,  I  6* — tohat  canMtitutes  a  leate.  In  an 
action  to  recover  upon  a  document  claimed  to  be  a  lease,  whereby 
the  defendant  agreed  to  rent  certain  premises  for  a  stated  term  and 
rental  and  to  execute  within  a  reasonable  time  "the  customary  form 
of  lease,"  and  the  conduct  of  the  parties  indicated  an  intention  that 
the  document  should  be  considered  as  a  lease,  and  the  agreement 
to  subsequently  execute  "the  customary  form  of  lease*'  was  waired 
by  mutual  consent,  and  the  defendant  sublet  half  of  his  space  to  a 
third  party  under  a  written  agreement  wherein  the  document  In 
question  was  referred  to  as  a  lease,  and  both  the  defendant  and  his 
subtenant  entered  into  possession  and  paid  rent  for  several  years, 
held  that  such  agreement  constituted  a  lease. 

2.  Landlobd  and  tenant,  S  4A9*—^hat  is  insutflcient  to  coMtitute 
surrender  of  tenancy.  Where,  in  an  action  for  rent  upon  a  lease, 
the  defendant  claimed  that  it  had  been  dispossessed,  and  it  appeared 
that  after  the  defendant  had  vacated,  the  subtenant  remained  in 
possession  of  part  of  the  premises,  held  that  as  the  possession  of 
the  subtenant  was  in  legal  contemplation  the  possession  of  the 
defendant,  the  latter  could  not  make  a  surrender  of  the  tenancy 
without  yielding  up  the  premises  In  their  entirety. 

8.  Landlobd  and  tenant,  |  451* — when  reletting  of  abandoned 
premises  does  not  constitute  termination  of  leg^e.  Where,  in  an 
action  for  rent  upon  a  lease,  the  defendant  claimed  that  the  giving 
of  a  lease  of  part  of  the  premises  to  the  defendant's  subtenant,  after 
the  vacation  by  the  defendant  of  the  part  occupied  by  it,  terminated 
the  defendant's  liability,  and  it  appeared  that  such  subtenant  gave 
a  note  to  plaintiff  for  the  rent  due  from  it  to  the  defendant  as  its 
subtenant,  with  the  understanding  that  plaintiff  would  agree  to 
protect  the  subtenant  against  the  claims  of  the  defendant,  and  part 
of  the  note  was  paid  and  applied  on  the  defendant's  account,  held 
that  plaintiff  had  the  right  to  apply  whatever  might  be  collected 
from  the  defendant's  subtenant  on  account  of  the  subsequently  a^ 
cruing  rental,  and  that  even  if  the  transaction  between  the  plain- 
tiff and  such  subtenant  was  a  reletting,  it  did  not  constitute  a  sur- 
render by  the  plaintiff  of  his  lease. 

4.  Landlobd  and  tenant,  S  301* — when  taking  possession  of 
abandoned  prewAses  does  not  relieve  tenant  from  liaMlity  for  rent, 
A  landlord  may  re-enter  and  again  rent  the  premises  abandoned 
without  fault  on  his  part,  and  credit  the  lessee  with  the  proceeds, 
and  his  so  taking  possession  does  not  relieve  the  tenant  from  tbe 
payment  of  rent 


*8ee  nilBols  Note*  Digest,  Vols.  XI  to  XV,  and  CnmulAtlve  Qiwrtcrij, 
tople  and  MctioB  niunlMr* 
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Clifford  Hodges,  by  Alfred  Hodges,  Appellee,  y. 
Charles  A.  Coey,  trading  as  Charles  A.  Coey  School 
of  Motoring,  Appellant. 

Oen.  No.  23,891.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Samuel 
H.  Tbuds,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.    AfOrmed.    Opinion  filed  April  30,  1917. 

Statement  of  the  Case. 

Action  by  Clifford  Hodges,  a  minor,  by  Alfred 
Hodges,  his  next  friend,  plaintiff,  against  Charles  A. 
Coey,  trading  as  Charles  A.  Coey  School  of  Motoring, 
defendant,  to  recover  damages  for  personal  injuries 
due  to  a  collision  between  defendant's  automobile  and 
plaintiff's  bicycle.  From  a  judgment  for  plaintiff  for 
five  hundred  dollars,  defendant  appeals. 

Benjamin  Lbvebing,  for  appellant. 

EUiTS  &  Wbstbbooks,  for  appellee. 

Mb.  PsEsroiNG  Justice  McSubely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Automobiles  and  qabaoes,  §  3* — when  evidence  is  sufficient  to 
show  that  driver  of  automoMle  wds  guilty  of  negligence  and  bicycle 
rider  not  guilty  of  contributory  negligence.  In  an  action  to  recover 
for  personal  Injuries  sustained  by  a  minor  as  the  result  of  being 
struck  by  the  defendant's  automobile,  where  such  minor  was  riding 
a  bicycle  at  a  street  intersection  about  three  freet  from  the  curb,  and 
the  automobile  as  it  came  Into  the  cross  street  cut  diagonally  across 
at  the  rate  of  about  fifteen  miles  an  'hour  and  struck  plaintiff  at  a 
point  about  three  feet  from  the  comer  and  carried  him  about  five 
feet  around  the  corner,  held  that  the  finding  of  the  Jury  that  the 

•See  nibioto  Notes  Diyest,  VoU.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Lisa  y.  Haskell  it  Barker  Car  Ck).,  205  111.  App.  418. 

plaintiff  exercised  ordinary  care  and  that  defendant  was  negligent 
was  fully  Justified  from  the  evidence. 

2.  Municipal  Ck)i}BT  of  Chicago,  |  13* — what  are  essentials  of 
pleading  in  action  of  fourth  class  in  tort.  In  an  action  of  the  fonrth 
class  in  the  Municipal  Court  for  personal  injuries,  the  plaintiff  is 
only  required  to  file  a  brief  statement  giving  the  nature  of  the  tort, 
and  such  further  information  as  will  reasonably  inform  the  de- 
fendant of  the  nature  of  the  case. 


John  LisSy  Appellee,  t.  Haskell  &  Barker  Car  Companj^ 

Appellant. 

Gen.  No.  22,907.    (Not  to  be  reported  In  fnlL) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoNOBE,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  April  30,  1917.  Rehearing 
denied  May  14,  1917.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Statement  of  the  Case. 

Action  by  John  Liss,  plaintiff,  against  the  Haskell 
&  Barker  Car  Company,  defendant,  to  recover  dam- 
ages for  personal  injuries  sustained  while  working  in 
defendant's  car  factory.  From  a  judgnient  for  plain- 
tiff for  $20,000,  defendant  appeals. 

J.  B.  Collins  and  Boss  &  Stmmes,  for  appellant;  C. 
E.  Collins,  of  counsel. 

David  K.  Tone  and  Fbank  A.  Eockhold,  for  ap- 
pellee. 

Mb.  PBEsroiNG  Justice  McSubely  delivered  the 
opinion  of  the  court. 

•8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CumnlaUTo  Qaarteriy. 
topie  and  section  nomber. 
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Abstract  of  the  Deelslon. 

1.  Masteb  and  8KBTANT,  |  95^ — When  foreign  Jaw  governs  as  to 
lialHUty  for  injuries  to  servant.  In  an  action  to  recover  for  per- 
sonal Injuries  sustained  by  an  employee  while  at  work  In  Indiana, 
where  negligence  was  predicated  upon  the  Indiana  HImployers'  Lia- 
bility Act,  held  that  the  provisions  ot  the  Indiana  statutes  were 
binding  In  the  Illinois  forum,  even  though  contrary  to  the  local 
practice. 

2.  Master  and  sebvant,  f  699^ — when  evidence  is  sufficient  to 
show  negligence  of  fellow-servant  and  due  care  of  car  carpenter. 
In  an  action  by  a  car  carpenter  under  the  Indiana  Employers' 
Liability  Act  to  recover  for  personal  injuries  sustained  while  work- 
ing in  a  shop,  due  to  the  backing  of  a  locomotive  against  separated 
cars  on  the  same  track,  and  knocking  them  against  the  car  he 
was  working  on,  and  the  next  car  while  he  was  passing  between 
the  latter  two,  where  it  appeared  that  plaintiff  had  looked  in  both 
directions  before  going  between  the  cars  and  had  seen  no  engine 
and  defendant's  fellow-servants  had  failed  to  send  ahead  a  brakeman 
to  see  if  any  one  was  working  on  the  cars,  pursuant  to  custom, 
evidence  held  sufficient  to  show  negligence  of  a  fellow-servant  and 
due  care  of  plaintiff. 

3.  Appeal  and  ebbob,  (  806^ — when  finding  of  jury  in  personal  in- 
jury case  not  disturbed  because  of  defective  bill  of  exceptions. 
Where  a  bill  of  exceptions  in  a  personal  injury  case,  in  which  the 
plaintiff  was  Injured  by  being  caught  between  cars  located  on  a 
track  in  the  shop  of  the  defendant  where  there  were  many  other 
cars  and  tracks,  failed  to  contain  one  or  more  blue  prints  and  a 
photograph  which  were  introduced  as  exhibits  and  shown  to  the 
jury,  which  apparently  indicated  the  position  of  the  tracks  and 
surroundings  and  were  of  value  in  fixing  in  the  minds  of  the  jury 
the  physical  situation  and  surroundings,  held  that  in  the  absence  of 
such  exhibits  the  reyjewing  court  could  not  presume  to  find  the 
weight  of  the  evidence  contrary  to  the  finding  of  the  jury. 

4.  Appeal  and  ebbob,  |  806^ — when  question  of  excessiveness  of 
damages  not  reviewed.  In  an  action  for  personal  injuries,  where 
the  bill  of  exceptions  did  not  contain  several  X-ray  plates  and 
photographs  which  were  identified  and  testified  about  by  doctors 
on  both  sides,  held  that  the  question  as  to  whether  the  damages 
were  excessive  could  not  be  considered. 

6.  Dascages,  (  120* — when  verdict  for  personal  injuries  is  not 
excessive.  In  a  personal  injury  case  where  it  appeared  that  plain- 
tiff sustained  a  fracture  of  the  pubic  arch,  with  a  rupture  of  the 

•See  minols  Notoe  IMgert,  Tola.  XI  !•  XT,  wid  Cvmiilatlve  <tiiarterljr,  Mune 
«ople  aad  MetloB  BomlMr. 
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Sindak  v.  Jaskowiak,  205  111.  App.  420. 

bladder,  and  a  disintegration  of  the  pubic  bone  seemed  to  have 
followed  also  with  abdominal  hernia;  that  inflammation  of  the  sep- 
arated ligaments  formerly  attached  to  part  of  the  bone,  which  wbb 
missing,  set  in,  so  as  to  render  it  diflicult  for  plaintiff  to  use  one 
of  his  legs  in  walking;  that  the  pelvic  arch  became  weakened,  and 
there  was  also  severe  bladder  disease  causing  infection  and  in- 
flammation, held  that  a  Judgment  for  $20,000  was  not  excesslYei 


Peter  Sindak^  Appellee^  y.  Stanley  Jaskowiak,  Appel- 
lant. 

Gen.  No.  22^922.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Habet  P. 
DoLAN,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Afflrmed.    Opinion  filed  April  30,  1917. 

Statement  of  the  Case. 

Action  by  Peter  Sindak,  plaintiff,  against  Stanley 
Jaskowiak,  defendant,  to  recover  damages  for  injuries 
sustained  by  being  bitten  by  defendant's  dog.  From 
a  judgment  for  plaintiff  for  $600,  defendant  appeals. 

J.  S.  Dudley,  for  appellant. 

Vincent  G.  GaUjAgheb  and  Ebnest  Messner,  for 
appellee. 

Mb.  Pbbsiding  Justice  McSubbly  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  ANiMAiiS,  i  46* — tohen  verdict  for  damages  for  injuriet  fr(m 
hite  of  dog  is  not  excessive.    A  verdict  for  $900,  reduced  hj  re- 

•See  Ullnoifl  Notoe  Dlyeftt,  Vols.  XI  to  XV,  aad  CimiifaittTO  Qinuievlj.  •■■• 
t4>pio  UMtA  toctlon  Bvnibor. 
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mlttitur  to  $600,  held  not  excessive  where  a  mah  was  bitten  in  the 
leg  by  the  defendant's  dog,  and  where  the  leg  bled  profusely  and 
the  laceration  of  the  muscles  caused  a  permanent  condition,  and 
plaintiff  was  under  the  care  of  a  physician  for  nearly  three  months 
and  suffered  an  actual  loss  of  twenty  weeks'  time  at  $18  a  week. 
2.  Akimals,  §  43* — when  evidence  is  sufficient  to  sustain  judg- 
ment for  injuries  to  person  ty  dog.  In  an  action  to  recover  for  per- 
sonal injuries  sustained  by  plaintiff  as  the  result  of  being  bitten 
by  a  dog  of  the  defendant,  where  it  appeared  that  the  plaintiff  was 
visiting  at  a  house  located  in  the  rear  of  the  lot  on  which  the 
defendant's  saloon  was  located;  that  as  he  was  leaving  the  prem- 
ises, the  dog,  which  was  being  led  by  a  chain.  Jumped  up  and  bit 
plaintiff,  and  that  the  vicious  character  of  the  dog  was  known  to 
the  defendant,  held  that  the  judgment  in  favor  of  the  plaintiff 
would  not  be  disturbed. 


Wllllain  A.  Zeno,  Appellee,  y.  Dr.  James  H.  Ballard, 

Appellant. 

Gen.  No.  22,937.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Samuel 
C.  Stough,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  and  judgment  here.  Opinion  filed  April  30, 
1917. 

Statement  of  the  Case. 

Action  by  William  A.  Zeno,  plaintiflF,  against  Dr. 
James  H.  Ballard,  defendant,  to  recover  damages  for 
malicious  prosecution  of  a  criminal  case  against  plain- 
tiflF.   From  a  judgment  for  seventy  dollars  in  favor  of 

plaintiff,  defendant  appeals. 

« 

Welliam  S.  Stahl,  for  appellant. 
No  appearance  for  appellee. 

•See  nilnolfl  Notes  Dlsest,  Vole.  XI  to  XV,  and  CnmiifaitUe  Qiiarterl7f  eama 
toylc  and  eeetlm  number. 
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Zeno  T.  Ballard,  206  IlL  App.  421. 


Mb.  Pbbsidiko  Justice  MgSubely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  MAIJ0I0U8  PBOSBounoir,  |  IZ^—when  person  acting  an  advice 
of  prosecuting  attorney  is  not  liable  for  arrest  of  plaintiff  on  crim- 
inal charge.  In  an  action  for  malicious  prosecution  for  causlni 
plaintiff's  arrest,  where  It  appeared  that  plaintiff,  hj  forging  de- 
fendant's name  to  a  receipt  for  certain  articles,  secured  such  arti- 
cles; that  plaintiff  possessed  a  bad  reputation,  and  had  previouBly 
served  in  the  bridewell  on  a  sentence  for  forgery;  that  before  taking 
out  the  warrant  the  defendant  went  to  the  State's  Attorney's 
office  and  accurately  stated  the  twetn  to  two  assistant  State'i 
Attorneys  and  was  by  them  advised  to  get  out  a  warrant  for 
forgery,  and  was  directed  to  another  assistant  State's  Attorney 
at  a  branch  of  the  BAinicipal  Court,  and,  upon  stating  the  ficts 
to  him,  was  advised  to  get  out  the  warrant  and  thereupon  ho 
caused*  the  arrest  of  plaintiff,  held  that  under  such  circumsUncei 
the  defendant  could  not  be  held  answerable. 

2.  Malioioub  PBOSECDnoir,  (  13^ — when  person  consulting  at- 
torney not  liable  for  institution  of  criminai  proceedings.  Where  a 
person  before  commencing  criminal  proceedings  consults  an  attorney 
in  good  standing  and  gives  him  all  the  facts,  and  then  acts  upon  the 
attorney's  advice,  he  will  not  be  liable  in  an  action  for  malicioni 
prosecution. 


•See  minoie  Notee  Dtceit,  Volfl.  XI  to  XV,  and  Cvm«lirtlv«  QMrtwU 
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Cannon  y.  Chicac^o  Railways  Co.,  205  111.  App.  423. 


John  €•  Cannon,  Administrator,  Appellee,  t.  Chicago 

Railways  Company,  Appellant. 

Gen.  No.  23,960.    (Not  to  be  reported  In  full.) 

.  Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  M.  L. 
MoKiNurr,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  April  SO,  1917.  Certiorari  de- 
nied by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  John  C.  Cannon,  administrator  of  the 
estate  of  Cornelius  J.  Lynch,  deceased,  plaintiff, 
against  Chicago  Railways  Company,  defendant,  to  re- 
cover damages  for  the  alleged  wrongful  death  of  said 
Cornelius  J.  Lynch,  due  to  his  being  struck  by  a  pas- 
sing street  car  on  a  parallel  track  after"  having 
alighted  from  another  car.  From  a  judgment  for 
plaintiff  for  $10,000,  defendant  appeals. 

Fbank  L.  Kbibte,  for  appellant;  W.  W.  Gublby,  J. 
B.  GunxiAMs  and  Joseph  D.  Btan,  of  counsel. 

QuiN  O'Bbibn,  for  appellee. 

■ 

Mb.  Pbesidinq  Justice  McSusEiiY  delivered  the 
opinion  of  the  court 

Abstract  of  the  Decision. 

1.  Cabbiebb,  I  476* — when  evidence  is  sufficient  to  sustain  find^ 
ing  that  pa>ssenger  struck  by  another  car  after  alighting  is  not 
guilty  of  contributory  negligence.  In  an  action  against  a  street  car 
company  to  recover  tor  death  of  a  passenger  who,  after  alighting 
in  the  daytime  from  a  westbound  car,  went  around  the  back  end  of 
the  car  and  then  southward,  with  the  apparent  intention  of  cross- 
ing the  street  and  transferring  to  a  car  on  a  north  and  south  street, 
and  was  struck  by  an  eastbound  car  going  at  the  rate  of  about 

•See  nilnoto  Notes  XHceat,  Vols.  XI  to  XV,  and  Cumiil»tlTe  Quarterly,  aamo 
tople  and   tectlon  aamDer. 
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twenty-five  miles  an  hour,  without  any  warning,  and  where  it 
appeared  that  the  deceased  walked  slowly  and,  as  he  came  around 
the  car,  looked  west  and  that  just  then  the  car  was  up  to  him,  and 
that  another  man  was  walking  towards  deceased  from  the  opposite 
Ulrection  and  was  near  the  south  rail  of  the  eastbound  track  and 
only  about  eight  to  twelve  feet  from  the  deceased,  and  that  there 
was  nothing  between  this  man  and  the  eastbound  track  to  obstruct 
his  view  of  the  approaching  car,  and  that  this  man  testified  that 
all  of  a  sudden  he  heard  the  rumble  of  a  car,  and  as  he  turned 
around  It  was  right  up  to  him  and  he  Jumped  off  the  track,  and  that 
just  then  the  deceased  was  struck  by  such  car,  held  that  the  con- 
clusion of  the  Jury  that  such  deceased  was  exercising  ordinary 
care  would  not  be  disturbed. 

2.  Gabriebs,  §  479* — when  giving  of  instruction  directing  atten- 
tion to  testimony  of  defendants  employees  is  harmless  error.  In 
an  action  for  death  of  a  street  car  passenger  caused  by  the  decedent 
being  struck  by  another  street  car  after  alighting  from  the  car  In 
which  he  was  riding,  where  an  instruction  was  given  which  partic- 
ularly tended  to  direct  the  attention  of  the  jury  to  the  evidence  of 
employees  of  the  defendant,  with  the  implication  that  they  were  in- 
terested in  the  result  of  the  case,  but  it  appeared  that  the  testimony 
of  such  employees  was  not  the  subject  of  controversy  and  vital 
held  that  the  instruction  was  improper,  but  that  as  there  was  no 
serious  controversy  over  matters  testified  to  by  the  employees  of  the 
defendant,  and  as  by  another  instruction  the  Jurors  were  told  that 
they  could  not  discriminate  against  the  testimony  of  the  defend- 
ant's employees,  and  as  the  evidence  tended  to  show  that  other 
witnesses  might  have  been  interested,  the  giving  of  the  instrao- 
tion  did  not  constitute  reversible  errof . 

3.  Carriers — when  operation  of  street  car  is  negligent.  The 
operation  of  a  street  car  in  such  a  manner  as  to  pass,  at  a  speed  of 
about  twenty-five  miles  an  hour  without  warning,  at  a  busy  transfer 
corner,  another  car  on  a  parallel  track  which  was  stopped  to  permit 
passengers  to  alight,  some  of  whom  might  cross  the  track  on  which 
such  car  was  approaching,  held  to  constitute  negligence. 

•See  Dlinoifl  Notes  Digest,  Vols.  XI  to  XV.  and  GnmulattT*  QamHeOj,  tMM 
topic  and  section  number. 
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Warren  Land  Co.  v.  C.  St.  P.,  M.  ft  O.  Ry  Co.,  205  111.  App.  425.    * 


Warren  Land  Company^  Appellee,  v.  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company,  Appellant. 

Gen.  No.  22,764.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
Cooke,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1916.     Affirmed.     Opinion  filed  April  30,  1917. 

Statement  of  the  Case. 

Action  by  Warren  Land  Company,  a  corporation, 
plaintiff,  against  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Kailway  Company,  defendant,  to  recover  dam- 
ages for  delay  in  the  shipment  of  four  carloads  of 
hay.  From  a  judgment  for  plaintiff  for  $297,  defend- 
ant appeals. 

For  the  decision  on  a  prior  appeal,  see  195  111.  App. 
157. 

Irving  Hbrbiott  and  Ira  C.  Beldbn,  for  appellant; 
William  G.  Wheeler,  of  counsel. 

Lewis  S.  Eaton,  for  appellee. 

Mr.  Justice  Dever  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision » 

1.  Cabbiess,  S  105* — when  evidence  i8  sufficient  to  sustain  ver- 
dict for  plaintiff  in  action  for  negligent  delay  in  delivery.  In  an 
action  against  a  railroad  company  to  recover  damages  caused  by 
delay  in  the  delivery  of  certain  carloads  of  hay,  held  that  the  evi- 
dence was  sufficient  to  sustain  the  verdict  for  plaintiff. 

2.  Appeal  and  ebbob,  {  1725* — what  is  effect  of  decision  on  former 
appeal.  On  a  second  appeal  the  Appellate  Court  is  precluded  from 
consideriDg  questions  which  were  determined  on  the  former  appeal. 


•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CamwJiitlvo  Quarterly,  same 
topic  and  lection  number. 
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Gertrude   Wlmmer,   Appellee,   y.   Chieago    Ballways 

Company,  Appellant. 

Oen.  No,  22^767.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  ot  Cook  county;  the  Hon.  Datid 
F.  Matchett,  Judi^e,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  AfQrmed.  Opinion  filed  April  30,  1917.  Rehearing 
denied  May  10,  1917. 

Statement  of  the  Case. 

Action  by  Gertrude  Wiimner,  plaintiff,  against  the 
Chicago  Railways  Company,  defendant,  to  recover 
damages  for  personal  injuries  sustained  while  alight- 
ing from  one  of  defendant 's  street  cars.  From  a  judg- 
ment for  plaintiff  for  $6,400,  defendant  appeals. 

For  the  decision  on  a  former  appeal,  see  185  111. 
App.  523. 

Joseph  D.  Ryan  and  Watson  J.  Ferbt,  for  appel- 
lant; W.  W,  GxjBLBY  and  J.  R.  Guilliams,  of  counsel 

Albebt  H.  Meads  and  Leslie  J.  Ayeb,  for  appellee. 

Mb.  Justice  Deveb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  CABRIBEU9,  I  476* — when  finding  of  jury  as  to  occurrence  of 
CLcddent  to  alighting  passenger  is  sustained  by  evidence.  In  an 
action  by  a  woman  passenger  against  a  street  car  company  to  re- 
cover for  personal  injuries,  where  the  plaintiff,  as  the  sole  witness 
in  her  own  behalf  as  to  the  accident,  testified  that  she  was  thrown 
from  the  car  through  its  Jolting  while  she  was  on  the  rear  plat- 
form preparatory  to  alighting,  and  the  conductor  testified  that  the 

•See  nibiols  Netee  Dlseet,  Vols.  XI  to  XV,  mod  OimiiUiaTe  gnwterljr, 
toiilp  imd  Mctkm  mimber. 
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car  did  not  give  a  Jolt  and  that  notwithstanding  the  car  was  going 
at  the  rate  of  twelve  to  fifteen  miles  an  hour,  and  the  signal  had 
been  given  for  the  car  to  stop  at  the  crossing  west  ol  where  the 
accident  occurred,  plaintiff  deliberately  walked  off  the  car  in  about 
the  middle  of  the  block,  and  the  testimony  of  the  only  other  witness 
to  the  actual  occurrence  contradicted  plaintiff  as  to  the  Jolting  of 
the  car,  but  was  not  reliable,  held  that  the  version  of  the  plaintiff 
was  the  more  reasonable  and  that  the  finding  of  the  Jury,  who  had 
an  opportunity  to  see  and  hear  the  witnesses,  would  not  be  dis- 
turbed. 

2.  Daicaobb,  I  110^ — when  verdict  for  permanent  injuries  is  not 
excessive,  A  verdict  for  $6,400  in  favor  of  a  woman  who  was 
thrown  from  a  street  car,  held  not  excessive,  where  it  appeared 
that  plaintiff  sustained  a  fracture  of  the  arm,  and  immediate  efforts 
to  set  it  resulted  in  failure;  that  thereafter  plaintiff  was  admitted 
to  a  hospital  where  she  was  operated  on  and  remained  eleven  days; 
that  the  arm  was  then  in  a  cast  for  five  weeks  and  thereafter  was 
carried  in  a  sling;  that  after  nine  months  plaintiff,  on  attempting 
to  resume  her  work  of  stenography  and  bookkeeping,  was  unable 
to  do  so  because  of  soreness  in  the  arm;  that  she  was  unable  to 
do  any  work  for  the  succeeding  seventeen  months,  with  the  excep- 
tion of  two  weeks,  and',  at  the  time  of  the  trial,  six  years  after  the 
accident,  she  was  unable  to  lift  her  arm  above  her  shoulder,  and 
the  movement  of  the  arm  was  restricted  and  the  injured  arm  was 
shorter  and  otherwise  smaller  than  the  other  arm,  and  there  was 
permanent  atrophy  of  the  muscle. 

*6tm  UllBoto  Noles  DIgert,  Tola.  XI  to  XV*  mad  Ciimiifaittve  QoArtatly; 
tapitf  and  ■eetlon  anmlMr. 
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Syenska  National  FSrbnndet  1  Chicago  (Complainant), 

Appellee,   y.   Swedish    National   Association  and 

Othelia  Myhrman  (Defendants). 
Swedish  National  Association  (Cross  Complainant),  y. 

Syenska  National  ESrbnndet  i  Chicago  (Cross  l)^ 

fendant). 
On  Appeal  of  Swedish  National  Association,  Appellant 

Gen.  No.  22,769. 

1.  COSPOKATIOI78,  i  61^ — What  i8  fight  of  corporation  to  acq^re 
different  name  hy  usage  or  prescription.  Where  a  corporation  hu 
heen  given  a  corporate  name  by  its  charter,  it  cannot  at  the  same 
time  acquire,  either  by  usage  or  prescription,  a  legal  right  to  a 
different  corporate  name. 

2.  Corporations,  |  50* — when  evidence  is  sufficient  to  show  that 
charitable  corporation  has  ceased  to  exist.  On  a  bill  by  a  corpora- 
tion having  the  name  of  "Svenska  National  Fdrbundet  1  Chicago," 
to  restrain  the  use  by  the  defendants,  Swedish  National  Association 
and  an  individual,  of  the  names  "Svenska  National  F^rbondet," 
or  "Svenska  National  FOrbundet,  Chicago,  Illinois,"  or  "Svenska 
National  FSrbundet  i  Chicago,"  which  were  the  Swedish  equivalent 
for  the  name  of  the  complainant,  where  the  question  was  which  of 
the  complainant  and  defendant  corporations  had  the  right  to  use  the 
said  name  in  the  Swedish  language,  and  where  it  appeared  that 
the  individual  defendant  for  some  years  preceding  the  filing  of  the 
bill  had  conducted  a  private  business  under  the  name  of  the  de- 
fendant corporation;  that  for  several  years  there  was  an  utter 
failure  upon  the  part  of  the  defendant  corporation  to  comply  vlth 
the  statutes  relating  to  the  organization  of  corporations  not  for 
profit,  and  no  effort  was  made  to  comply  .with  the  beneficent  pa^ 
poses  of  such  corporation,  and  the  evidence  disclosed  a  purpose  to 
use  such  corporation  or  its  name  in  money-making  ventures  di- 
rectly opposed  to  the  charitable  purposes  for  which  it  was  organized, 
held  that  the  evidence  was  sufllcient  to  sustain  the  finding  that  the 
defendant  corporation  had  ceased  to  exist  some  years  before  the 
filing  of  the  bill. 

3.  Trade-marks  aitd  trade  names — when  corporation  may  not 
use  equivalent  in  foreign  language  of  trade  name.  On  a  bill  to  re- 
strain the  use  by  the  defendants  of  the  name  of  the  complainant, 
a  corporation  not  for  pecuniary  profit,  where  the  question  was. 

•See  Illinois  NoteH  Dlir<^t,  Vols.  XI  to  XV,  wid  CnmulatlTe  Qmrteiiy,  mm 
topic  and  Kertlon   numlier. 
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which  of  the  parties,  the  complainant  Svenska  National  FSrbundet 
i  Chicago*  or  the  defendant  Swedish  National  Association,  had  the 
legal  right  to  use  the  name  "Svenska  National  Farbundet  i  Chicago" 
or  "Svenska  I^ational  F5rbundet"  or  "Svenska  National  FOrbundet, 
Chicago,  Illinois/'  and  it  appeared  that  the  words  "Swedish  Na- 
tional Association"  were  the  equivalent  of  the  Swedish  words 
"Svenska  National  F5rbundet/'  and  that  the  names  which  consti- 
tuted the  real  basis  of  the  controversy  had  almost  the  same  meaning, 
held  that  the  defendant  had  no  right  to  use  any  but  its  corporate 
name,  and  therefore  had  no  right  to  use  the  Swedish  equivalent  for 
its  corporate  name. 

4.  CoBPOBATiONS,  §  61* — When  corporation  cannot  acquire  title 
to  other  than  corporate  name.  If  a  corporation  uses  a  name  other 
than  its  corporate  name,  it  can  acquire  no  legal  title  to  the  latter, 
however  extensive  such  use  may  have  been. 

5.  Equity — when  cross-hill  i»  properly  dismissed.  "Where  upon 
the  issues  raised  by  the  original  pleadings  it  is  determined  that 
the  complainant  is  entitled  to  the  relief  prayed  against  the  defend- 
ant, and  the  determination  of  that  question  necessarily-  involves  a 
consideration  of  every  relief  sought  by  the  defendant  in  his  cross- 
bill, the  sustaining  of  a  demurrer  to  and  consequent  dismissal  of 
the  cross-bill  is  proper. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Fr£d- 
EBiCK  A.  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1916.  Affirmed.  Opinion  filed  April  30,  1917.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Chytratts,  Hbaly  &  Frost,  Charles  P.  Lindeb  and 
John  Peter  Barnes,  for  appellant. 

Joseph  G.  Sheldon,  for  appellee. 

Mb.  Justice  Dever  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court 
of  Cook  county  in  favor  of  the  complainant,  Svenska 
National  Forbundet  i  Chicago,  and  against  the  de- 
fendants, Swedish  National  Association  and  Othelia 
Myhrman,  and  from  an  order  of  the  Circuit  Court 
sustaining  a  demurrer  to  the  cross-bill  filed  in  the 

•See  nUnoli  Netee  Dlgeet,  Vols.  XI  to  XV,  and  ComulatlTe  Quarterly,  lame 
topla  mad  Metkui  mmber. 
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cause  by  the  defendant  Swedish  National  AssociatioiL 
The  appeal  is  prosecuted  by  the  association  alone. 

The  bill  of  complaint  was  filed  May  M.,  1914,  by 
the  complainant  against  both  defendants,  in  which 
bill  it  was  charged  that  on  October  10,  1913,  the  com- 
plainant was  organized  as  a  corporation,  not  for 
pecuniary  profit;  that  ever  since  the  date  of  its, 
complainant's,  organization  the  defendant  Swedish 
National  Association  had  used  the  name  Svenska 
National  Forbundet  i  Chicago,  and  that  said  defend- 
ant had  endeavored  by  the  use  of  such  name  to  create 
the  belief  among  the  people  of  Chicago  that  the  com- 
plainant association  had  unfairly  and  with  a  view  to 
misleading  the  public  used  the  name  Svenska  National 
Forbundet.  The  cross-bill  of  the  defendant  associa- 
tion was  filed  January  29,  1916.  The  defendants  an- 
swered the  bill  of  complaint,  and  the  cause  was  re- 
ferred to  a  master  in  chancery  to  hear  evidence  and 
to  report  thereon  his  conclusions  of  law  and  fact. 

On  January  31, 1916,  the  master  filed  his  report.  A 
large  volume  of  testimony  and  documentary  evidence 
was  introduced  in  the  hearing  before  the  master;  ex- 
ceptions thereto  were  filed  and  argued;  the  report  of 
the  master  together  with  the  exceptions  and  objec- 
tions were  subsequently  filed  in  court.  On  April  22, 
1916,  the  court  entered  a  decree  ordering  that  the 
defendants  be  perpetually  enjoined  from  using  the 
name  Svenska  National  Forbundet  or  Svenska  Na- 
tional Forbundet  i  Chicago,  in  advertising  or  in  any 
manner  whatsoever.  The  court  further  ordered  that 
the  general  demurrer  of  the  complainant  to  the  cross- 
bill of  the  defendant  association  be  sustained,  and 
the  association  electing  to  stand  by  its  cross-bill,  the 
court  decreed  that  the  cross-bill  be  dismissed  for  want 
of  equity. 

While  the  record  here  is  very  long  and  the  questions 
of  law  and  fact  have  been  elaborately  argued  by  coon- 
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sel,  the  case  really  presents  for  determination  but  one 
principal  question,  and  that  is,  which  of  the  parties,  the 
complainant,  Svenska  National  Forbundet  i  Chicago, 
or  the  defendant,  Swedish  National  Association,  has 
the  legal  right  to  use  the  name  **  Svenska  National 
Forbundet  i  Chicago,'^  or  ** Svenska  National  For- 
bundet,^' or  **  Svenska  National  Forbundet,  Chicago, 
Illinois. ' ' 

The  complainant  corporation  was  organized  in  Oc- 
tober, 1913,  under  the  name  Svenska  National  For- 
bundet i  Chicago.  The  defendant  corporation  was  or- 
ganized May  25,  1894,  under  the  name  Swedish  Na- 
tional Association.  The  charter  of  this  defendant  was 
anaended  on  December  31,  1896,  but  the  articles  of 
incorporation  and  the  certificate  of  change  of  purpose 
and  object  of  the  defendant  corporation  above  re- 
ferred to  were  not  filed,  in  accordance  with  the  stat- 
utes of  the  State  of  Illinois,  in  the  office  of  the 
Becorder  of  Deeds  of  Cook  County  until  January  6, 
1914.  Originally  the  defendant  association  was  or- 
ganized for  the  purpose  of  promoting  the  temperance, 
morality  and  temporal  welfare  of  the  Swedish  people 
of  Chicago.  This  corporation,  as  we  gather  from  the 
evidence  in  the  record,  was  made  up  of  delegates  or 
representatives  of  many  Swedish  organizations  exist- 
ing in  the  City  of  Chicago. 

It  is  charged  in  the  bill  of  complaint  that  the  words 
*' Swedish  National  Association'^  are  the  equivalent 
of  the  Swedish  words  *  *  Svenska  National  Forbundet. ' ' 
There  is  some  intimation  in  the  record  that  the 
Swedish  word  **  forbundet ' '  is  the  equivalent  of  the 
English  word  ** association'*  or  ** federation, "  but  it 
seems  to  be  conceded  that  the  names  which  constitute 
the  real  basis  of  the  controversy  have  almost  the  same 
meaning.  It  is  alleged  in  the  answer  filed  by  the  de- 
fendant association,  as  also  in  its  cross-bill,  that  for 
many  years  following  its  organization  it  had  pro- 
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moted  picnics,  festivals,  fairs  and  other  entertain- 
ments which  were  patronized  almost  exclusively  by 
persons  of  Swedish  birth  or  parentage;  that  the 
Swedish  equivalent  of  the  word  **  Swedish '*  is  **Sven- 
ska'*;  that  the  Swedish  equivalent  of  the  word  " Na- 
tional'*  is  ** National,'*  and  that  the  Swedish  equiva- 
lent of  the  word  ** Association'*  is  '^Forbundet";  that 
the  Swedish  people  of  Chicago,  in  using  the  name  of 
the  defendant  association,  had  usually  given  it  the 
Swedish  form  of  **Svenska  National  Forbundet"; 
that  the  name  **Svenska  National  Forbundef  has  at 
all  times  since  the  date  of  the  organization  of  defend- 
ant corporation  been  used  by  it,  its  members  and  its 
patrons,  and  that  it  was  generally  known  by  the  Swed- 
ish people  throughout  Chicago  by  such  name. 

The  evidence  heard  by  the  master  tends  to  disclose 
that  about  ten  years  after  the  organization  of  the 
defendant  association,  the  defendant  Othelia  Myhr- 
man  became  active  in  its  affairs ;  that  in  the  year  1904 
the  defendant  association  introduced  the  sale  of  in- 
toxicating liquors  at  certain  of  its  festivals,  and  that 
thereafter,  about  the  year  1912,  the  defendant  asso- 
ciation, which  had  formerly  conducted  a  free  library 
and  a  free  labor  bureau,  began  the  business  of  selling 
books  and  of  operating  its  labor  bureau  for  profit 
The  charter  of  this  corporation  as  amended  gives  the 
purposes  of  the  association  as  follows : 

**1.  To  promote  temperance,  morality  and  tem- 
poral welfare  among  the  Swedish-American  people 
of  Cook  County; 

**2.    To  maintain  a  free  labor  bureau  and  library; 

^'3.  To  be  of  mutual  aid  and  assistance  in  enforc- 
ing the  legal  rights  of  such  persons  as  its  members 
may  designate^'* 

It  is  shown  by  the  evidence  that  following  the  year 
1904,  at  the  time  the  sale  of  liquors  referred  to  began, 
such  controversy  arose  among  the  members  of  the 
defendant  association  concerning  this  practice,  and 
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also  that  during  the  years  1909,  1910,  1911  and  1912, 
many,  if  not  quite  all,  of  the  members  of  the  organi- 
zation withdrew  therefrom;  the  complainant,  as 
stafed,  was  organized  in  the  year  1913.  There  is  some 
conflict  in  the  evidence  with  reference  to  this  history 
of  the  defendant  association,  but  we  think  there  can 
be  small  doubt  that  the  defendant  Othelia  Myhrman 
became  the  controlling  spirit  of  the  defendant,  and 
that  during  the  years  just  preceding  the  filing  of  the 
bill  of  complaint  she,  in  fact,  conducted  a  private 
business  under  the  name  of  the  defendant  association. 
The  record  fails  to  disclose  that  any  meetings  were 
held  by  the  defendant  during  several  years  prior  to 
the  filing  of  the  bill;  no  officers  were  elected,  and  not 
much  effort  was  made  to  comply  with  the  beneficent 
purposes  of  the  organization ;  there  was  an  utter  fail- 
ure upon  its  part  to  comply  with  the  statutes  relating 
to  the  organization  of  corporations  not  for  profit ;  and 
from  the  whole  record  we  are  of  the  opinion  that 
whatever  may  be  said  about  the  actual  use  of  the  name 
or  names  in  question,  the  defendant  association  had 
no  legal  or  actual  existence  for  several  years  prior  to 
the  filing  of  the  bill.  There  is  evidence  in  the  record 
from  which  we  think  the  master  was  justified  in  find- 
ing, as  he  did,  that  the  defendant  Othelia  Myhrman 
for  some  years  prior  to  the  filing  of  the  bill  had  used 
the  name  of  the  defendant  association  as  her  individ- 
ual property.  The  evidence  does  disclose  a  purpose  to 
use  the  corporation,  or  its  name,  in  money-making  ven- 
tures directly  opposed  to  the  charitable  and  praise- 
worthy purposes  for  which  it  was  organized. 

The  evidence  touching  these  controverted  questions 
is  voluminous;  it  would  serve  no  useful  purpose  to 
indicate  aU  of  this  evidence ;  it  is  sufficient  to  say  that 
we  are  convinced  from  our  examination  of  it  that  the 
master  who  heard  the  evidence,  and  the  chancellor 
who  confirmed  his  report,  had  ample  reason  for  the 

Vol.  GOV  as  i 


434  At^PEI^LATB   COUBTS  OP  ILLINOIS. 

Syenska  Nat.  F.  1  C.  v.  Swedish  Nat  Assn.  et  aL,  206  111.  App.  428. 

finding  that  the  defendant  corporation  had  ceased  to 
exist  some  years  before  the  bill  was  filed. 

We  do  not  think  that  there  is  great  merit  in  the 
contention  that  because  it  was  shown  that  the  name 
^'Svenska  National  Forbundet'*  had  been  used  by  the 
defendant  association,  or  by  the  defendant  who  used 
the  corporate  name  in  the  transaction  of  her  business, 
entitles  either  of  the  defendants  to  any  relief  in  a 
court  of  equity.  Even  if  it  be  assumed,  as  urged,  that 
the  corporation  defendant  had  used  complainant's  cor- 
porate name  in  the  transaction  of  its  business,  it  had 
no  legal-  right  to  use  such  name ;  the  law  had  con- 
ferred upon  it  a  legal  name  and  title,  by  which  alone 
it  was  authorized  to  transact  business;  it  had  no  ex- 
press or  implied  authority  to  use  any  other  name,  and 
if  it  in  fact  did  use  such  other  name  it  could  acquire 
no  legal  right  thereto,  however  extensive  such  use 
may  have  been.  Paragraph  22(^  of  chapter  38,  Be- 
vised  Statutes  of  Illinois  (J.  &  A.  ^  3858),  directly 
prohibits  a  corporation  from  transacting  any  business 
under  any  other  or  different  name  than  that  con- 
ferred upon  it  by  its  articles  of  incorporation.  We 
are  inclined  to  agree  with  the  contention  that  if  the 
defendant  corporation  had  the  power  to  use  without 
authority  of  law  a  name  different  from  its  legal 
corporate  name,  it  would  have  the  right  to  use  an  in- 
definite number  of  such  names.  We  think  it  clear  that 
the  exercise  of  any  such  practice  is  against  the  public 
policy  of  the  State. 

In  Sykes  v.  People,  132  HI.  32,  the  Supreme  Court 
held  that  where  a  corporation  has  been  given  a  cor- 
porate name  by  its  charter,  it  cannot  at  the  same  time 
acquire,  either  by  usage  or  prescription,  a  legal  right 
to  a  different  corporate  name. 

So  far  as  this  record  shows,  the  name  Svenska  Na- 
tional Forbundet  i  Chicago  was  first  legally  acquired 
by  the  complainant.    The  words  that  go  to  make  up 
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the  names  Svenska  National  Forbundet  and  Swedish 
National  Association  are  in  no  sense  similar  except 
in  meaning;  they  are  clearly  distinguishable;  the 
words  that  go  to  form  each  name  are,  when  translated, 
nearly  synonymous,  but  in  spelling,  language  and 
sound  they  are  not  at  all  alike.  It  should  be  borne  in 
mind  that  we  are  dealing  here  with  proper  names, 
and  that  the  very  essence  of  a  proper  name  is  that  it 
identifies  the  individual  without  necessarily  indicating 
anything  of  its  or  his  character. 

Our  attention  has  not  been  called  to  any  case  where 
it  has  been  determined  that  a  corporation  has  a  right 
not  only  to  the  actual  name  given  to  it  by  its  articles 
of  incorporation  but  also  to  a  translation  of  such  name 
into  a  foreign  language.  We  do  not  think,  when  con- 
sideration is  given  to  the  fact  that  corporate  names, 
like  all  other  proper  names,  serve  only  the  purposes 
of  identification,  that  there  is  much  merit  in  the  con- 
tention made  that  the  defendant  association  has  a 
legal  and  exclusive  right  to  the  Swedish  translation 
of  its  corporate  name. 

It  is  also  urged  that  the  trial  court  erred  in  di- 
recting in  the  decree  a  dismissal  of  the  defendant 
corporation's  cross-bill.  It  was  the  duty  of  the  de- 
fendant to  have  used  due  diligence  in  seeking  the 
aflSrmative  relief  by  its  cross-bill  which  it  asserts  at 
this  time  it  is  entitled  to.  The  bill  of  complaint  was 
filed  on  May  11,  1914 ;  the  cross-bill  was  not  filed  until 
January  29,  1916.  No  reason  is  given  for  this  long 
delay.  As  a  matter  of  fact,  no  new  issue  is  presented 
in  tiie  cross-bill.  The  material  allegations  of  the 
cross-bill  and  the  answer  of  the  defendant  corporation 
are  substantially  the  same.  As  stated  by  counsel  for 
cross  complainant,  the  cross-bill  was  filed  so  that  de- 
fendant might  obtain  affirmative  relief  on  the  evidence 
that  had  already  been  heard.  The  cross-bill  was 
properly  filed  on  the  day  in  question,  but  as  it  pre- 


436  Appellate  Coubts  op  TtiTjItois. 

Svenska  Nat.  F.  i  C.  y.  Swedish  Nat  Assn.  et  al.,  205  IlL  App.  428. 

Bents  no  new  issues  either  of  law  or  f act,  and  as  it  is 
not  contended  that  a  determination  of  the  rights  of 
the  cross  complainant  under  it  would  require  a  hear- 
ing of  any  further  evidence,  we  are  unable  to  see  how 
the  defendant  association  can  complain  of  this  action 
of  the  trial  court  A  general  demurrer  was  filed  by 
complainant  to  this  cross-bill,  and  in  the  decree  it 
appears  that  this  demurrer  was  sustained.  Whatever 
the  form  by  which  the  questions  raised  by  the  filing 
of  the  cross-bill  were  presented  to  the  trial  court,  it 
is  clear  upon  the  face  of  the  record  that  the  cross- 
bill, after  the  issues  presented  by  the  original  bill 
of  complaint  and  the  answers  had  been  determined, 
was  in  legal  effect  eliminated  from  the  cause.  It  might 
have  been  more  correct  practice  to  have  stricken  the 
cross-bill  from  the  files.  Upon  the  issues  raised  by 
the  original  pleadings  it  was  properly  determined  that 
the  complainant  was  entitled  to  the  relief  prayed  by 
it  against  the  defendants,  and  the  determination  of  this 
question  necessarily  involved  a  consideration  of  every 
relief  sought  by  the  defendant  association  in  its  cross- 
bill. 
The  decree  of  the  Circuit  Court  will  be  aflSrmed. 

Affirmed, 
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Brand  t.  Younger,  205  111.  App.  437. 


William  B.  Brandy  trading  as  Brand  Ageney,  Appel- 
lant^ T.  James  P.  Younger^  Appellee. 

Gen.  No.  22,795.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Peter  C. 
WAI.TEB8,  Judge,  presiding.  Heard^  In  this  court  at  the  October  term, 
1916.  Affirmed.  Opinion  filed  April  80,  1917.  Rehearing  denied 
May  14,  1917. 

Statement  of  the  Case. 

Action  by  William  E.  Brand,  trading  as  Brand 
Agency,  plaintiff,  against  James  P.  Younger,  defend- 
ant, to  recover  the  sum  of  $931.96,  alleged  to  be  due 
under  a  contract  for  the  collection  of  accounts  by 
plaintiff  for  defendant.  From  a  judgment  for  defend- 
ant, plaintiff  appeals. 

WnJiiAM  B.  Bband,  for  appellant. 

Joel  C.  Caelson,  for  appellee. 

Mr.  Justice  Devee  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deeislon. 

1.  Pbincipai.  and  agent,  I  21* — when  oumer  of  accounts  may 
assume  that  collection  agency  Tias  abandoned  contract.  In  an  action 
to  recover  the  amount  which  plaintiff  claimed  accrued  to  him 
under  a  written  contract  for  collection  of  accounts,  proylding  that 
as  compensation  the  entire  proceeds  of  one  of  the  claims  and  a 
proportionate  part  of  the  other  claims  collected  should  be  retained 
by  the  plaintiff  as  compensation,  where  plaintiff  collected  only  the  | 

one  account  of  which  he  was  to  keep  the  entire  proceeds,  and  kept  | 

the  same  and  did  nothing  as  to  the  other  accounts  for  about  ten 
years,  and  the  particular  account  which  was  the  basis  of  plaintifTs 
suit  was  collected  by  another  attorney  ten  years  after  the  contract 

•See  UllDoifl  Notes  Dlcett,  VOI0.  XI  to  XV,  and  Ciimiil«ttTe  Quarterly,  Mme 
topic  and  aectioa  number. 
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was  entered  into  by  plaintiff,  and  tlie  contractual  relations  betvreen 
the  plaintiff  and  defendant  were  seyered  shortly  after  the  contract 
was  entered  into,  held  that,  as  a  result  of  plaintliTs  conduct,  the 
defendant  was  authorised  to  assume  that  plaintiff  had  abandoned 
his  contract  and  any  rights  which  he  might  originaUy  haye  asserted 
thereunder. 

2.  Pbinoipal  akd  agknt,  I  11* — when  contract  uHth  collectii^i 
agency  may  he  rescinded  by  prindpaL  In  an  action  to  recorer  the 
amount  which  plaintiff  claimed  accrued  to  him  under  a  written 
contract  under  which  the  defendant  turned  over  to  the  plaintiff 
various  accounts  for  collection,  and  agreed  that  as  compensation 
the  entire  proceeds  of  one  of  the  claims  and  a  proportionate  part 
of  the  other  claims  collected  should  be  retained  by  the  plaintiff 
as  compensation,  where  the  plaintiff  collected  only  the  one  account 
of  which  he  was  to  keep  the  entire  proceeds,  and  kept  the  same  and 
did  nothing  as  to  the  other  accounts  for  about  ten  years,  and  the 
particular  account  which  was  the  basis  of  plaintiff's  suit  was  col- 
lected by  another  attorney  ten  years  after  the  contract  was  entered 
into  by  plaintiff,  held  that  the  contract  was  not  an  assignment  of 
the  accounts,  but  merely  a  contract  of  employment,  and  that  the 
defendant  had  the  right  to  rescind  such  contract  by  reason  of  the 
failure  of  the  plaintiff  to  use  diligence  in  its  performance. 


Curtis  Publishing  Company,  Appellant,  t.  City  of  Chi- 
cago, Appellee. 

Gen.  No.  22,S5S.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Dehis 
B.  Sttlliyan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1918.    Affirmed.    Opinion  filed  April  80,  1917. 

Statement  of  the  Case. 

Bill  by  the  Curtis  Publishing  Company,  a  corpora- 
tion, complainant,  against  the  City  of  Chicago,  de- 
fendant, to  enjoin  the  city  and  its  officers  from  in- 
terfering with  the  exhibition  and  sale  of  a  certain 

•8ee  minoli  Notes  IHgcat,  VoU.  XI  to  XV.  aad  G«m«lftttv«  QMrtcrijr,  mum 
topic  and  wetlon  nnmlMr. 
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weekly  publication  upon  sidewalk  news  stands.  A 
temporary  injunction  was  granted  and,  upon  demur- 
rer,  was  dissolved  and  the  bill  was  dismissed  for  want 
of  equity.  An  appeal  to  the  Supreme  Court  was  dis- 
missed on  the  ground  that  the  validity  or  constitution- 
ality of  the  city  ordinances  in  question  was  not  in- 
volved, and  the  case  was  transferred  to  the  Appellate 
Court, 

For  the  decision  on  the  appeal  to  the  Supreme 
Court,  see  273  HI.  373. 

Dabbow  &  SissMAN,  for  appellant. 

S.  A.  Ettelson,  for  appellee. 

"Mr.  Justicb  Dbveb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeai*  and  ekbob,  I  201* — when  Appellate  Court  has  no  juriS' 
diction  Q$  to  validity  of  ordinance.  The  Appellate  Court  has  no 
Jurisdiction  to  pass  upon  the  partial  validity  of  a  city  ordinance  as 
weU  as  the  total  yalidity  thereof. 

2.  MuiaoiPAii  coBPOBATiONS — when  ordinance  regulating  use  of 
neioB  stands  not  construed  so  as  to  include  all  newspapers.  A  city 
ordinance  providing  that  the  commissioner  of  puhlic  works  is  au- 
thorized to  permit  stands  to  be  maintained  on  the  public  streets  dur- 
ing certain  hours,  which  shall  be  used  for  the  sale  of  daily  news- 
papers printed  and  published  in  the  city,  should  not  be  construed  by 
striking  out  the  limiting  language  and  inserting  in  lieu  thereof  "all 
newspapers,"  as  it  was  clearly  not  the  intention  of  the  city  council  in 
adopting  the  ordinance  to  use  such  language. 

•Sm  nUnoifl  Note*  Dlswt.  Vol*.  XI  to  XV,  and  CumalaUTe  Qvarleriy, 
toyia  and  toetlon  nunbor. 
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Waller  y.  Rlchter,  206  IlL  App.  440. 


Marie  Waller,  Defendant  in  Error,  t.  W.  J.  Biehter, 

Plaintifr  in  Error. 

Gen.  No.  22,172.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jaices  C. 
Mabtin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Affirmed.    Opinion  filed  May  1,  1917. 

Statement  of  the  Case. 

Action  by  Marie  Waller,  plaintiff,  against  W.  J. 
Richter,  defendant,  to  recover  rent  for  premises 
rented  by  defendant  as  tenant  from  month  to  month. 
From  a  judgment  for  plaintiff,  defendant  brings  er- 
ror. 

Henry  Knaus,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

» 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 

of  the  conrt. 

Abstract  of  the  Decision. 

1.  Landlobd  and  tenakt,  I  479* — tohat  notice  of  termitKUion  of 
tenancy  necessary  hy  tenant  from  month  to  m4)nth,  A  landlord  ifl 
entitled  to  thirty  days'  notice  from  a  tenant  from  month  to  month, 
when  the  latter  desires  to  terminate  his  tenancy. 

2.  Municipal  Court  of  Chicaoo»  S  13 • — when  affidavit  of  meritt 
is  properly  stricken.  In  an  action  in  the  Municipal  Court  for  one 
month's  rent  due  from  the  defendant  as  a  tenant  from  month  to 
month,  where  plaintiff  claimed  that  the  tenant  vacated  on  August 
30th  without  giving  the  necessary  notice,  and  in  the  affidavit  of 
merits  it  was  stated  that  notice  was  given  during  such  month  that 
the  defendant  would  vacate  the  premises  at  the  expiration  of  said 
month,  held  that  thirty  days'  notice  was  required  on  the  part  of 


•See  IlllnoiN  Notes  DIffett,  Vol«.  XI  to  XV,  and  CamalatlTe  <^HMtcrly. 
topic  Mill  section  nomber. 
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such  tenant  to  terminate  his  tenancy,  and  that  the  affidavit  of 
merits  was  properly  stricken. 

3.  Municipal  Ck>UBT  of  Chicaqo,  S  13* — when  atatement  of  claim 
in  action  for  rent  is  aufjlcient.  Where,  in  an  action  in  the  Municipal 
Court  for  rent  due  from  the  defendant,  it  was  alleged  that  the  claim 
was  for  rent  due  and  unpaid  for  September,  1915,  for  premises 
occupied  by  the  defendant  as  a  tenant  from  month  to  month,  and 
that  the  tenant  vacated  the  premises  on  August  30,  1916,  without 
giving  the  plaintiff,  the  landlord,  necessary  notice  to  terminate 
such  tenancy,  held  that  such  statement  of  claim  was  sufficient  to 
state  the  general  nature  of  the  cause  of  action  and  to  meet  the 
requirements  of  the  Municipal  Court  Act 


Mlehele  Consiglio,  Defendant  In  Error^  y.  Emlllo 
Longhi,  trading  as  Italian  &  Greek  Prodiiet  Com- 
pany,  Plalntlif  in  Error. 

Gen.  No.  22,193.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  T. 
W^DV,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,   1916.     Reversed  and   remanded.     Opinion  filed 

May  1,  1917. 

« 

Statement  of  the  Case. 

Action  by  Michele  Consiglio,  plaintiff,  against 
Emilio  Longhi,  trading  as  the  Italian  &  Greek  Product 
Company,  defendant,  to  recover  on  a  demand  prom- 
issory note  for  four  hundred  dollars,  of  which  de- 
fendant was  maker.  From  a  judgment  for  plaintiff, 
defendant  brings  error. 

Brown  &  Navigato,  for  plaintiff  in  error. 

MoBGAN  &  McFabland,  for  defendant  in  error. 


•See  nilnola  Note*  Dlgett.  Volt.  XI  to  XV,  and  CnmnlAa^e  Quarterly, 
fople  and  aectlon  number. 
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Mb.  Peesidino  Justice  Baenes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelslon* 

1.  BnxB  AND  NOTES,  |  87* — token  note  U  payahle  on  demand.  A 
note  which  expresses  no  time  for  payment  is  payable  on  demand. 

2.  Bills  and  notes,  |  420* — what  evidence  is  properly  excluded 
in  action  on  demand  note.  In  an  action  on  a  promissory  note  par- 
able on  demand,  where  the  defense  was  that  the  note  was  given  for 
a  deposit  made  by  the  payee  with  the  defendant,  to  secure  the  latter 
against  loss  on  certain  accounts  of  merchandise  sold  for  defendant 
by  the  payee  on  credit,  that  such  accounts  were  guaranteed  by 
the  payee  and  proved  worthless,  that  the  loss  exceeded  the  amount 
of  the  note,  that  plaintiff  did  not  become  the  owner  of  the  note 
until  long  after  maturity,  and  the  offer  of  the  defendant  to  prove 
that  when  the  note  was  offered  to  him  for  pasrment  fifteen  months 
afterwards  by  the  plaintiff  it  had  not  been  indorsed  by  the  payee, 
and  that  he  then  informed  plaintiff  that  the  payee  was  Indebted  to 
him  in  excess  of  the  amount  of  the  note,  that  he  would  not  pay 
it  and  that  the  indorsements  on  the  note  were  made  subsequent  to 
that  time,  held  that  in  view  of  sections  53,  58,  69  tf  article  IV  of 
the  Negotiable  Instruments  Act  (J.  ft  A.  HH  7692,  7697,  7698),  sucb 
evidence  was  improperly  excluded. 

•See  UllnolB  Notes  Dia««t.  Vols.  JLl  to  XV,  and  CutolattTe  Qiuurierly.  mum 
topio  and  MetlMi  numlMr. 
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Cronin  ▼.  Coart  of  Honor,  205  lU.  App.  448. 


Catherine  Cronin^  Defendant  In  Error,  t.  Court  of 

Honor,  Plaintiff  in  Error. 

Oen.  No.  23,22S.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  CSilcago;  the  Hon.  Habbt  P. 
DoLAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Affirmed.    Opinion  filed  ICay  1,  1917. 

Statement  of  the  Case. 

Action  by  Catherine  Cronin,  plaintiff,  against  the 
Conrt  of  Honor,  defendant,  on  a  fraternal  insurance 
policy.  From  a  judgment  for  plaintiff,  defendant 
brings  error. 

Francis  J.  Suluvan,  for  plaintiff  in  error;  Wn^ 
HAM  B.  BissE,  of  counsel. 

P.  F.  MxTBRAY,  for  defendant  in  error. 

Mn.  PBEsmiNO  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  Coubt  or  Chioaoo»  f  24* — when  assignments  of  er- 
ror will  not  he  reviewed.  On  an  appeal  from  the  Municipal  Court 
where  the  stenographic  report  had  been  stricken,  and  the  court  had 
thus  nothing  before  it  but  the  common-law  record,  held  that  none 
of  the  original  assignments  of  error  was  open  for  consideration 
as  they  related  to  that  part  of  the  record  so  stricken.  ^ 

2.  Municipal  Coubt  or  Chicago,  |  24* — when  record  irill  not  he 
examined  for  omission  in  abstract.  On  an  appeal  from  the  Munic- 
ipal Court  where  the  stenographic  report  had  been  stricken,  and 
the  original  assignments  of  error  were  therefore  not  open  for 
consideration,  and  where  appellee  was  permitted  to  assign  as  an 
additional  error  that  the  statement  of  claim  did  not  state  a  cause 
of  action,  but  such  statement  of  claim  was  not  abstracted,  held 
that  the  court  would  not  go  to  the  record  to  ascertain  what  such 
statement  of  claim  contained. 

•See  niinoi*  Notes  Dlirest.  Vols.  XI  to  XV,  and  CvmiiUitHo  Quvtorlj.  «»•» 
topic  auU  section  number. 
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National  Produce  Bank  of  Chicago  y.  Dodds  et  al.,  205  IlL  App.  444. 


National  Prodnee  Bank  of  Chleago,  Plaintiif  in  Error, 
T.  B.  J.  Dodds  and  Mary  Paddoek  Dodds,  Defend- 
ants in  Error. 

Gen.  No.  22,266. 

1.  Bills  akd  noixb,  |  82* — what  does  not  constitute  an  accept- 
ance of  check.  Where  a  notice  printed  In  a  pass  book  provides  that 
checks  on  the  bank  will  be  credited  conditionally  to  a  depositor  and 
such  Is  the  custom  In  all  the  banks  In  the  city  In  which  the  bank 
Is  located,  the  fact  that  a  check  on  the  bank  Is  entered  In  a  pass 
book  and  stamped  as  payable  through  a  clearing  house  and  Is  put 
through  the  usual  bookkeeping  methods  of  the  bank  for  the  tracing 
of  the  check  until  the  status  of  the  account  on  which  It  was  drawn 
may  be  ascertained  does  not  constitute  an  acceptance  of  such  check 
within  sections  131,  184,  186,  188  of  the  Negotiable  Instruments  Act 
(J.  ft  A.  n  7771,  7824,  7826,  7828). 

2.  Banks  and  banking,  f  100* — wliat  are  rights  of  hank  as  to 
crediting  deposit  on  debt  of  depositor.  A  bank  has  the  right,  as 
against  the  holder  of  a  check  drawn  by  a  depositor,  to  apply  Its 
credit  balance  to  a  debt  due  from  such  depositor  to  Itself. 

3.  Banks  and  banking,  S  142* — when  hank  is  not  ohliged  to  ac- 
cept checks  against  deposited  checks  Where  a  check  Is  deposited 
with  a  bank,  the  latter  Is  not  obliged  to  accept  checks  against  It, 

,  until  It  can  be  determined  In  the  regular  course  whether  such  check 
will  be  paid. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  E!dwabd  T. 
Wade,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Reversed  with  Judgment  here  and  finding  of 
fact    Opinion  filed  May  1,  1917. 

Statement  by  the  Court.  Plaintiff  in  error  brought 
a  suit  to  recover  the  balance  of  $165.99  with  interest 
due  on  defendants^  promissory  note  for  $300  dated 
October  27,  1914,  and  due  three  months  thereafter. 
After  the  note  fell  due  defendants  claimed  that  they 
were  entitled  to  have  a  check  for  $166.10  that  had 
been  deposited  to  their  account  in  plaintiff's  bank 
on  July  17,  1913,  credited  on  the  note,  and  the  court, 

•See  minoli  Notes  Dtseit,  Vols.  XI  to  XV.  and  CutolatlTe  Qwvterly.  mum 
topio  Mid  aectloB  number. 
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before  which  the  case  was  tried  without  a  jury,  so 
found. 

The  check  was  drawn  on  plaintiff's  bank  by  another 
of  its  depositors,  the  Tomlinson-Humes,  Incorporated 
(herein  referred  to  as  the  Humes  Co.).  At  the  open- 
ing of  business  on  July  16th,  the  Humes  Co.  had  on 
deposit  to  its  credit  $567.75.  During  the  day  two 
other  deposits  to  its  account  were  made,  one  for  $270, 
the  other  a  check  for  $1,652.32  drawn  on  a  party  in 
Boston,  Massachusetts,  which  was  credited  to  said 
Humes  Co.'s  account  and  forwarded  for  collection, 
making  a  total  book  credit  of  $2,490.07,  and  checks 
aggregating  $2,119.64  were  charged  to  the  account, 
leaving  a  book  balance  of  $370.43  at  the  close  of  day. 
During  the  day  said  company  was  reported  to  be  on 
the  verge  of  bankruptcy.  If  the 'Boston  check  was 
not  good  its  account  was  thus  overdrawn  over  $1,000. 
The  bank  immediately  stopped  paying  any  credit  bal- 
ances on  any  funds  against  the  uncollected  Boston 
check.  That  day  or  the  next  morning  a  petition  in 
bankruptcy  was  filed  against  said  company,  and  it 
being  indebted  to  the  bank  in  excess  of  its  balance  of 
$370.43,  the  account  was  closed  out  by  applying  the 
balance  to  the  indebtedness  of  the  bank  on  the  morn- 
ing of  July  17th.  No  other  sum  was  paid  out  of  the 
Humes  Co.'s  account  on  July  17th.  On  that  morn- 
ing the  check  in  question  for  $166.10  was  taken  by 
defendants'  clerk  to  the  bank  with  the  request  that 
it  be  certified.  The  bank  refused  to  certify  it,  the 
receiving  teller  saying  that  it  would  go  through  in 
the  regular  course  of  business.  It  was  then  left  for 
deposit.  On  that  day  checks  on  the  Humes  Co.  ac- 
count that  were  found  not  good  were  charged  back 
and  returned  to  the  depositors,  and  defendants  were 
notified  that  the  check  in  question  was  charged  back 
to  them  because  drawn  against  uncollected  funds. 
Later  in  the  day  one  of  the  defendants  requested  the 
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cashier  ''to  get  him  the  money  represented  by  the 
check,  if  possible/'  and  left  the  check  with  the  cashier, 
taking  a  receipt  therefor  stating  that  it  was  ''received 
for  collection  Jnly  17th/'  On  the  inside  of  the  front 
cover  of  defendants'  pass  book  nsed  in  making  their 
deposits  was  the  following  printed  notice  which  Ib 
printed  in  all  pass  books  of  all  the  Chicago  banks, 
to  wit: 

"Checks  on  this  bank  will  be  credited  conditionally. 
If  not  found  good  at  close  of  business,  they  will  be 
charged  back  to  depositor's  account  and  tiie  latter 
notified  of  the  fact.  Checks  on  other  dty  banks  will 
be  carried  over  for  presentation  on  the  following  day. 

' '  This  bank,  in  receiving  checks  or  drafts  on  deposit 
or  for  collection,  acts  only  as  your  agent,  and  beyond 
carefulness  in  selecting  agents  at  other  points,  and 
forwarding  to  them,  assumes  no  responsibility." 

It  was  shown  to  be  the  custom  among  all  the  Chi- 
cago banks,  including  plaintiff's,  that  when  ched^s 
drawn  on  a  bank  by  one  of  its  depositors  are  pre- 
sented to  that  bank  by  another  depositor  for  deposit 
they  are,  in  accordance  with  said  notice,  credited  con- 
ditionally to  the  account  of  the  depositor,  and  if  not 
found  good  at  the  close  of  the  day's  business  are 
charged  back  to  his  account.  In  plaintiff's  bank  all 
checks  were  stamped  by  the  receiving  teller  when  ae- 
ceived  and  were  then  charged  by  the  teller  to  the 
bookkeeper,  who  advises  as  to  the  condition  of  the 
accounts.  The  check  in  question  was  so  stamped  and 
treated.  It  was  also  shown  to  be  the  custom  among 
Chicago  banks  to  stamp  the  words  "Payable  through 
the  Chicago  Clearing  House"  on  all  checks  that  are 
certified  and  then  have  them  signed  and  accepted  by 
the  authorized  representatives  of  the  bank  delegated 
to  attend  to  certifications. 

Feed  H.  Atwood,  Chables  0.  Louces  and  Veenon 
B.  LoucKS,  for  plaintiff  in  error;  Habold  L.  Bebve, 

of  counsel. 
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Edwin  L.  Waugh,  for  defendants  in  error. 

Mr.  Pbbsiding  Justice  Babihss  delivered  the  opinion 
of  the  conrt. 

The  question  is  whether  nnder  the  foregoing  state 
of  facts  there  was  an  acceptance  or  payment  of  the 
check  in  question  by  the  bank. 

Except  as  otherwise  therein  provided,  the  provi- 
sions of  the  Negotiable  Instruments  Act  applicable 
to  a  bill  of  exchange  payable  on  demand  apply  to  a 
check  (section  184,  J.  &  A.  ^  7824),  and  the  acceptance 
of  the  bill  must  be  in  writing  and  signed  by  the  drawee 
(section  131,  J.  &  A.  U  7771).  The  act  also  provides 
that  the  certification  of  a  check  is  made  equivalent 
to  an  acceptance  (section  186,  J.  &  A.  ^  7826),  and 
that  the  bank  is  not  liable  to  the  holder  of  the  check 
*' unless  and  until  it  accepts  or  certifies  the  check" 
(section  188,  J.  &  A.  fl"  7828).  In  view  of  these  several 
provisions,  we  are  of  the  opinion  that  neither  the 
entry  of  the  check  in  defendants'  pass  book,  nor  the 
stamping  of  ^it  as  paid,  nor  the  subsequent  bookkeep- 
ing methods  for  tracing  the  check  until  the  status  of 
the  account  on  which  it  was  drawn  might  at  the  close 
of  day  be  determined,  constituted  an  acceptance  of 
the  check  within  the  meaning  of  the  act.  These  sev- 
eral steps  taken  after  the  check  was  presented  for 
deposit  were  the  usual,  if  not  necessary,  methods  em- 
ployed by  the  bank  before  it  could  conveniently  de- 
termine whether  the  check  could  be  paid.  They  were 
in  accordance  with  the  custom  of  all  the  Chicago 
banks,  and  the  depositors  having  printed  notice 
thereof  presumably  contracted  as  such  with  reference 
thereto.  The  very  fact  that  the  bank  thus  gave  notice 
of  its  method  of  doing  business  negatives  the  inten-^ 
tion  of  an  unqualified  acceptance  on  its  part.  The 
Negotiable  Instruments  Act  imposes  no  impediment 
to  the  adoption  of  such  methods  or  to  a  conditional 
acceptance  of  checks.     It  would  greatly  impede  the 
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conduct  of  its  business  if  a  bank  were  obliged  in  ef- 
fect to  strike  a  ledger  balance  as  checks  are  presented 
before  it  could  safely  take  another  for  deposit.  It 
would  practically  involve  an  immediate  transfer  on 
the  bank's  books  from  one  account  to  another,  an 
impracticable,  if  not  an  impossible,  method  of  con- 
ducting business  in  large  banks  with  numerous  depos- 
itors. 

While  our  attention  is  directed  to  the  case  of  Amer- 
ican Exch.  Nat.  Bank  v.  Gregg,  138  111.  596,  as  au- 
thority on  the  question  as  to  what  constitutes  payment 
of  a  check,  yet  that  decision  was  rendered  before  the 
enactment  of  the  Negotiable  Instruments  Act  of  1907, 
and,  where  inconsistent  therewith,  is,  of  course,  not 
controlling.  There  are  features  here,  too,  that  were 
not  present  in  that  case.  No  question  arose  there 
relative  to  a  custom  or  to  an  implied  agreement  be- 
tween the  bank  and  its  depositors  for  a  conditional 
credit  of  checks  given  by  one  depositor  to  another. 
On  the  contrary,  the  decision  recognized  the  bank's 
right  to  reject  a  check  or  receive  it  conditionally. 

It  was  also  there  said  that  when  the  check  involved 
was  presented  the  question  was  whether  the  drawer 
had  funds  in  the  bank  sufficient  to  pay  it.  When  the 
check  here  in  question  was  presented  for  deposit  there 
were  no  funds  to  the  credit  of  the  Humes  Co.,  the 
bank  having  already  applied  its  credit  balance  to  a 
debt  due  from  Humes  Co.  to  itself,  which  it  unques- 
tionably had  a  right  to  do.  (Morse  on  Banks  and 
Banking,  3rd  Ed.,  sees.  324,  328 ;  Sachs  v.  Sachs,  181 
HI.  App.  342.)  At  that  time  the  Boston  check  had 
been  credited  to  such  account  only  conditionally,  and 
it  could  not  then  be  determined  whether  it  would  be 
paid.  Until  that  could  be  determined  in  the  regular 
course,  the  bank  was  not  obliged  to  accept  checks 
against  it.  Hence,  when  the  check  in  question  was 
presented  for  deposit,  not  only  did  the  bank  refuse 
to  certify  it,  thereby  indicating  its  intention  not  to 
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accept  it  otherwise  than  conditionally,  according  to 
notice  contained  in  the  pass  book  and  the  cnstom  of 
the  Chicago  banks,  bnt  there  were  no  fnnds  to  the 
Hnmes  Co.'s  credit  ont  of  which  it  conld  be  paid. 
With  knowledge  of  such  conditions  it  would  be  strange 
indeed  if  the  bank  should  be  held  to  have  accepted 
and  paid  the  check  it  expressly  refused  to  certify 
simply  because  it  employed  the  convenient  methods 
of  mere  bookkeeping  as  above  referred  to.  Even  de- 
fendants in  error  recognized  the  bank's  right  to  hold 
the  check  until  the  close  of  day,  for,  when  notified 
that  the  check  was  not  good,  they  left  it  with  the  bank 
for  collection  and  do  not  seem  to  have  assumed  a  dif- 
ferent attitude  until  the  time  came  for  the  payment 
of  their  note  subsequently  given  for  borrowed  money. 
As  was  stated  in  a  very  similar  case,  Ocean  Park  Bank 
V.  Rogers,  6  Cal.  App.  678,  92  Pac.  879:  ''The  fact 
that  the  amount  of  the  check  •  •  •  was  entered 
upon  a  deposit  slip,  that  the  check  was  stamped 
*Paid'  and  impaled  upon  a  check  file,  are  mere  memo- 
randa adopted  in  aid  of  the  convenient  dispatch  of 
business."  It  was  there  said  that  such  methods  did 
not  raise  the  presumption  that  the  check  was  received 
as  cash  or  otherwise  than  for  collection,  aad  that  * '  the 
bank  has  until  the  close  of  banking  hours  on  the  day 
of  deposit  to  ascertain  whether  the  account  of  the 
drawer  will  permit  of  a  transfer  of  the  amount  of 
the  check  to  the  depositor's  account."  We  concur 
in  that  expression  of  the  law,  especially  as  it  seems 
to  comport  with  the  provisions  of  our  present  Nego- 
tiable Instruments  Act.  Accordingly  we  think  the 
bank  was  not  Uable  for  the  amount  of  the  check  and 
that  the  judgment  of  the  court  should  have  been  for 
the  amount  sued  for,  $165.99,  with  interest  at  seven 
per  cent,  from  January  27, 1915,  and  a  judgment  there- 
for amounting  to  $190.12  will  be  entered  here. 

Reversed  with  judgment  here  and  finding  of  fact. 

Vol  CCV  29 
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Finding  of  fact  We  find  that  the  plaintiff  in 
error,  the  National  Produce  Bank  of  Chicago,  did  not 
accept  or  pay  the  check  drawn  on  it  by  the  Tomlinson- 
Hiimes,  Incorporated,  to  the  order  of  Paddock  & 
Dodds  for  $166.10. 


Northern  Trust  Company,  Administrator,  Appellee,  t. 

Lewis  W.  Parker,  Appellant. 

Gen.  No.  22,366.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Fbed- 
EBicK  A.  Smith,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Reyersed  and  remanded.  Opinion 
filed  May  1,  1917. 

Statement  of  the  Case. 

Bill  by  Northern  Trust  Company,  as  administrator 
to  collect  of  the  estate  of  William,  Henry  McDoel, 
complainant,  against  Lewis  W.  Parker,  defendant, 
and  cross-bill  by  Margaret  Garvin  and  Jennie  Kelly. 
From  a  judgment  for  complainant,  defendant  appeals. 

Geobgb  C.  King,  for  appellant. 

Henry  M,  Hagan,  for  appellee  MoDoePs  Estate. 

Mb.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Mortgages,  fi  503* — lohen  evidence  is  insuJBUcient  to  shotD  icaiU 
of  consideration  for  notes.  In  a  suit  to  foreclose  a  trust  deed,  whldi 
was  continued  by  the  administrator  of  the  deceased  holder  of  the 

•Bee  nilnoto  Notes  Dlseet,  Vols.  XI  to  XV,  and  GnmulatlTO  Qoartcvtr,  «■• 
topte  and  section  number. 
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notes  after  the  latter's  death,  held  on  the  conflicting  evidence  of 
defendant  and  deceased,  who  was  an  aged  man,  that  defendant  had 
not  established  the  defense  of  want  of i  consideration  and  that  the 
stock  for  which  the  notes  were  given  had  been  promised  by  deceased 
to  defendant  in  consideration  of  his  subscribing  for  other  stock  of 
a  corporati<Mi. 

2.  EviDENcs,  S  475* — what  does  not  constitute  a  preponderance 
of  evidence.  A  party  holding  the  afllrmative  of  a  proposition  is 
required  to  maintain  it  by  a  preponderance  of  the  evidence,  which 
can  never  be  the  case  when  one  of  two  parties,  both  equally  credible, 
maJces  an  assertion  which  is  denied  by  the  other. 

3.  Costs,  f  20* — when  taxation  against  defendant  is  improper 
on  cross-hill  }>y  other  parties.  Where,  on  a  bill  to  foreclose  a  trust 
deed,  it  appeared  that  four  of  the  notes  secured  had  been  paid, 
that  the  deed  provided  that  up<m  payment  of  any  one  of  the  notes 
the  trustee  might  release  a  lot,  that  accordingly  four  lots  were 
released,  two  of  which  the  defendant  sold,  and  such  release  was 
pleaded  in  the  answer,  and  a  cross-bill  was  filed  by  the  owners  of 
such  lots,  upon  which  an  issue  was  formed  and  decided  against  the 
complainant,  and  that  defendant  in  the  original  bill  was  taxed 
with  the  entire  master's  fee,  which  included  the  testimony  on  the 
issues  formed  on  the  cross-bill,  held  that  the  taxation  of  the  costs 
on  the  cross-bill  was  improper. 

4.  Costs,  |  20* — when  defendant  not  lia}>le  for  on  croM-MZZ. 
Where  a  trust  deed  provides  for  solicitor's  fees  incurred  in  any 
suit  or  proceeding  in  connection  with  the  foreclosure  to  which  the 
holder  of  the  notes  might  be  a  party,  the  unsuccessful  defendant 
Is  not  liable  for  solicitor's  fees  for  defending  a  cross-bill  by  other 
persons  to  which  defendant  is  not  a  party. 

•8e«  nUnols  Notes  DIffMt,  Tolc  XI  to  XT*  uid  Onmnlotiv  ^^narterly,  Hmie 
iopie  SBd  gcotton  py^iMff, 
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Cronin  et  aL  v.  Tatge,  205  111.  App.  452. 


Emily  J.  Cronin  and  John  F.  Kelly,  Appellees,  t.  Oqs- 

taVns  J.  Tatge,  Appellant. 

Oen.  No.  22,409.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDES,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Affirmed.    Opinion  filed  May  1,  1917. 

Statement  of  the  Case. 

Bill  by  Emily  J.  Cronin  and  John  F.  Kelly,  com- 
plainants,  against  Gustavus  J.  Tatge,  defendant,  for 
enforcement  of  a  mechanic's  lien.  From  a  decree  for 
complainants,  defendant  appeals. 

RoBBBT  F.  KoLB  aixd  Paul  W.  Tatge,  for  appellani 

0 

James  J.  Kelly,  for  appellee. 

Mr.  PBEsmiNG  Ju^TICB  Babnes  delivered  the  opinion 
of  the  conrt. 

Abstract  of  the  Decision. 

MIechanigb'  usnb,  \  18* — when  lien  lies  for  toork  in  street.  Under 
section  1  of  the  Mechanics'  Liens  Act  of  1903  (J.  ft  A.  T  7139), 
proyiding  that  "any  person  who  shall  by  any  contract  *  •  * 
with  the  owner  of  a  lot  ♦  •  •  furnish  material  •  •  •  for 
the  purpose  of,  or  in  the  building,  altering,  •  •  •  any  hoiue 
or  *  ^  *  sidewalk,  whether  such  walk  or  sidewalk  be  on  the 
land  or  bordering  thereon,  *  ^  ^  or  improvement,  or  appurte- 
nance thereto  on  such  lot  ^  ^  ^  or  connected  therewith,  and 
upon,  over  or  under  a  sidewalk,  street  or  alley  adjoining;  *  *  * 
shall  have  a  lien,"  etc.,  a  lien  is  given  for  work  done  in  the  per- 
formance of  a  contract  for  paving  a  street  adjoining  a  lot,  or  build- 
ing a  sidewalk  bordering  thereon,  or  laying  gas  mains  or  sewers 
connected  with  the  use  of  the  lot  or  a  building  thereon,  as  the  con- 
Junction  "and"  beginning  the  clause  "and  upon  or  under  a  side- 
walk" should  be  construed  as  "or"  and  the  clause  as  modifying  the 
words  "Improvement  or  appurtenance." 

•9ee  nilnoi*  NotM  Dlscwt,  Vols.  XI  to  XV,  and  CiimiilattTe  QoMteriy. 
topie  and  soctlon  niimbor. 
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Emma  Tan  Zandt,  Appellee,  t.  Metropolitan  West  Side 
V   Eleyated  Railway  Company,  Appellant. 

Oen.  No.  22,429.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gemmill,  Judge,  presiding.    Heard  In  the  Branch  Appellate  Court        \ 
at  the  March  term,  1916.    Reversed  and  remanded.    Opinion  filed 
May  1, 1917. 

Statement  of  the  Case. 

Action  by  Emma  Van  Zandt,  plaintiff,  against  the 
Metropolitan  West  Side  Elevated  Railway  Company, 
defendant,  to  recover  for  injuries  alleged  to  be  due 
to  a  part  of  the  metal  fixture  to  one  of  the  ventilators 
in  a  car  falling  on  plaintiff  while  riding  as  a  pas- 
senger in  such  car.  From  a  judgment  for  plaintiff, 
defendant  appeals. 

Addison  L.  Gabdneb  and  Ebwik  W.  Boemeb,  for 
appellant. 

EABii  J.  Walkeb,  for  appellee. 

Mb.  PBEsmiNO  Justicb  Babnes  delivered  the  opinion 
of  the  court. 

» 

Abstraet  of  the  Decision. 

1.  Gabbxebs,  i  459^ — when  hurden  of  proving  negligence  in  mah- 
ing  inspection  of  equipment  of  car  it  upon  plaintiff.  In  an  action 
by  a  passenger  to  recover  for  Injuries  received  by  a  falling  object 
in  the  car,  which  she  charged  was  the  result  of  failure  to  use 
ordinary  care  In  inspecting  the  equipment  and  appliances  of  the  car, 
held  that  the  burden  of  proving  such  claim  rested  with  the  plain- 
tiff. 

2.  Cabbtebb,  i  476^ — when  evidence  is  insufficient  to  stutain  ver- 
did  for  plaintiff  for  injury  alleged  to  he  due  to  falling  object.    In 

•8«e  nilnols  MotM  Dlsest,  Vola.  XI  to  XV,  and  OumiilttttTe  Quarterly,  same 
t«plc  and  Mctlon  number. 
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an  action  by  a  passenger  against  a  carrier  for  injuries  sustained  as 
tl^e  result  of  being  struck  by  a  falling  object  while  plaintiff  eat 
in  a  caTf'^whdre  plaintifTs  theory  was  that  the  object  was  part  of 
the  metal  fixture  or  ^rm  to  one  of  the  ventilators  inside  and  near 
the  top  of  the  side  of  the  car»  and  the  defendant's  theory  was  that 
it  came  from  outside  the  car,  and  the  object  was  neyer  found, 
plaintilTs  witness  claiming  that  one  of  the  arms  that  stuck  out 
of  the  ventilator  Vas  gone  and  that  she  saw  it  on  the  seat  right 
after  it  fell,  and  the  conductor  claiming  that  he  failed  to  find  the 
object  in  his  search  made  immediately  afterwards,  and  but  one 
witness  testified  on  each  side  to  seeing  the  object,  while  defend- 
ant's witness  stated  that  it  passed  swiftly  by  his  face  from  an  open 
window  and  towards  plaintilf,  and  plaintiffs  witness  testified  that 
she  saw  the  object  pass  the  man's  head  and  that  it  came  from  a 
distance,  and  plaintilTs  witness  had  testified  at  a  former  trial  that 
she  could  not  tell  Ju0t  what  it  was  that  struck  plaintiff  and  did  not 
know  where  it  came  from,  held  that  the  verdict  in  favor  of  plaintiff 
was  not  only  manifestly  against  the  weight  of  the  evidence^  but 
that  the  preponderance  was  in  iavor  of  the  defendant 


Bass  Foundry  A  Maehfne  Company,  Appellor,  t.  Svli- 
berger  &  Sons  Company,  Appellant. 

Gen.  No.  23,S16.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  WnxiAX 
N.  Geumill,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Reversed  and  remanded.  Oplnlcm 
filed  May  1,  1917.    Rehearing  denied  May  10,  1917. 

Statement  of  tbe  Case. 

Action  by  the  Bass  Foundry  &  Machine  Company, 
plaintiff,  against  Sulzberger  &  Sons  Company,  de- 
fendant, to  recover  the  contract  price  of  two  water 
heaters.  From  a  judgment  for  plaintiff,  defendant 
appeals. 
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Bafss  Foundry  *  Mach.  Co.  y.  Sulzberger  ft  Sons  Co.,  205  111.  App.  454. 

Adams,  Cbbws,  Bobb  &  Westoott,  for  appellant. 

MtrsGBAVE,  Oppenheim  &  Lee,  for  appellee. 

Mb.  Justice  McDonau)  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Salbs,  i  264* — i€hen  warranty  covert  aufflciency  of  specifica- 
tions. In  an  action  to  recover  the  contract  price  of  two  water 
heaters,  where  the  contract  provided  that  the  heaters  must  be  guar- 
anteed to  contain  Bufflcient  square  feet  of  heating  surface  to  heat 
a  required  amount  of  water,  and  such  heaters  were  operated  in 
connection  with  the  defendant's  boilers  for  the  utilization  of  exhaust 
ateam  to  raise  the  temperature  of  the  water  before  it  was  taken  into 
the  boilers,  thereby  effecting  a  saving  of  fuel,  and,  on  the  heaters 
being  tested,  it  was  discovered  that  they  failed  to  meet  the  war- 
ranty, held  that  such  warranty  covered  not  only  the  workmanship 
and  materials,  but  the  sufficiency  of  the  specifications  as  well,  and 
the  heaters  having  failed  to  fulfil  the  warranty,  the  trial  court  erred 
in  excluding  the  defendant's  evidence  bf  recoupment. 

2.  Sai£8,  I  404* — what  i9  measure  of  damages  for  breoc/i  of  war- 
ranty as  to  heating  efficiency  of  water  heaters.  In  an  action  to 
recover  the  contract  price  of  two  water  heaters,  where  the  defend- 
ant claimed  in  recoupment  because  of  the  breach  of  a  warranty  as 
to  heating  efflclMicy,  and  the  warranty  was  not  fulfilled,  held  that 
the  measure  of  the  defendant's  damages  was  the  difference  be- 
tween the  value  of  the  heaters  furnished  by  plaintiff  and  the  cost 
of  altering  the  defect  to  make  them  conform  to  the  warranty, 
plus  a  reasonable  compensation  for  their  use  for  the  period  of  time 
necessary  to  make  the  alterations;  but  that  if  the  cost  of  installing 
an  auxiliary  heater  would  be  less  than  the  damages  as  outlined, 
that  method  should  be  adopted  in  order  to  minimize  the  damages. 

3.  SAI.E8 — what  is  effect  of  change  in  specifications  prior  to  execu- 
tion of  contract  on  warranty.  In  an  action  to  recover  the  contract 
price  of  water  heaters,  where  the  defendant  contended  that  such 
heaters  failed  to  meet  the  warranty  as  to  heating,  held  that  the 
mere  f^t  that  certain  changes  were  made  in  the  specifications  at 
the  request  of  the  defendant,  prior  to  the  execution  of  the  contract, 
did  not  relieve  plaintiff  from  liability  under  the  warranty. 


•8«e  nilnola  Notes  Digest,  Vols.  XI  to  XV,  and  CnmohiUTe  Qiuutorly, 
topic  maA  ■octioe  nimiber. 
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Krecun  y.  Rosenthal,  205  111.  App.  456. 


Anna    Krecun,   Appellee,   t.    Samnel    J.    Rosenthal, 

Appellant. 

Oen.  No.  22,334.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph 
E.  Ryan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Affirmed.  Opinion  filed  May  1,  1917.  Re- 
hearing denied  May  14,  1917.  Certiorari  denied  by  Supreme  Ck)urt 
(making  opinion  final). 

Statement  of  the  Case. 

Action  by  Anna  Krecun,  plaintiff,  against  Samuel 
J.  Rosenthal,  defendant,  for  money  had  and  received. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

Alexander  Woloshen  and  Zoline  &  Levinson,  for 
appellant;  Morris  K.  Levinsok,  of  counsel. 

William  Beeda  and  Levin  &  Krinsky,  for  appellee; 
Harry  H.  Krinsky,  of  counsel. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Assumpsit,  Action  of,  f  89* — when  evidence  is  sufllcient  to 
sustain  verdict  for  plaintiff  in  action  to  recover  money.  In  an 
action  to  recover  money,  where  plaintiff  claimed  that  the  amonnt 
in  question  had  been  deposited  with  the  defendant  for  safe  keephig 
while  her  husband  was  going  through  bankruptcy,  and  the  defend- 
ant claimed  that  it  was  paid  to  him  in  payment  of  a  debt  owing 
to  him  from  plaintiffs  husband,  eyidence  held  sufllcient  to  sustain 
a  verdict  for  plaintiff. 

2.  Assumpsit,  Action  of,  f  44* — when  ownership  of  money  is  im- 
material. In  an  action  for  money  had  and  received,  the  question 
of  the  ownership  of  the  money  is  immaterial,  as  such  question  can 
be  raised  only  by  the  equitable  owner. 

*8ee  Illinols  Notea  DIrett,  Vols.  XI  to  XV.  and  CnmulatlTe  Qnartarij, 
tople  and  Mctlom  nnmb«r. 
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Albaugh-Dover  Co.  v.  Napieralskl  et  aL,  205  111.  App.  457. 


Albangh-DoTer  Company,  Appellee,  t.  Stephen  J. 
Napieralskl,  and  Dr.  Emmanuel  F.  Napieralskl, 
Appellants. 

Gen.  No.  23,343.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Sai^uel 
H.  Tbude,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Affirmed.  Opinion  filed  May  1,  1917. 
Rehearing  denied  May  14,  1917.  Certiorari  denied  bx  Supreme 
Court  (making  opinion  final). 

w^  Statement  of  the  Case. 

Action  by  Albangh-Dover  Coinpany,  plaintiff, 
agAinst  Stephen  J.  Napieralski  and  Dr.  Emmanuel 
P4  If apieralski,  defendants,  to  recover  on  two  promis- 
sory notes,  of  which  defendants  were  alleged  to  be 
joi^nt  makers.  From  a  judgment  for  plaintiff  for 
$8^114.20,  defendants  appeal. 

L.  D.  CoNiEE  and  M.  H.  Gladstone,  for  appellants. 

FosTEB,  Paine,  Reynolds  &  Bryant,  for  appellee. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

J..  Bills  and  kotes,  §  440* — when  evidence  is  suMoient  to  sus- 
tain findings  that  notes  were  given  otf  accommodation  paper.  In  an 
action  on  two  notes  against  two  defendants,  where  the  defense  on 
the  part  of  both  was  that  the  notes  were  given  for  accommodation, 
and  where  one  defendant  claimed  that  there  was  due  to  him  from 
plaintiff  a  sum  in  excess  of  the  amount  of  the  notes  for  commissions, 
and  the  other  defendant  claimed  that  he  signed  as  surety,  evidence 
held  sufficient  to  sustain  findings  in  favor  of  plaintiff  that  no  spe- 
cific amount  was  due  from  plaintiff  to  said  one  defendant  for  com- 
missions, and  that  the  notes  were  not  given  as  accommodation  paper. 

•See  Illlnoto  Notes  Dlarest,  VqIb.  XI  %9  XY,  and  Cnmu(llt|v9  quarterly,  •t.me 
topic  and  section  number, 
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LaydeQ  v.  Miller,  205  IlL  App.  458. 


2.  Bills  akd  notes,  {  270* — what  it  effect  of  failure  to  give  no- 
tice of  dUhonor  to  joint  maker.  Even  though  an  indorser  of  notes 
is  a  Joint  maker,  his  liability  is  not  alfected  by  the  failure  to  giTe 
notice  of  dishonor. 

3.  Bills  and  notes,  S  274* — i€hat  is  effect  of  failure  to  give  no- 
tice of  dishonor  to  surety.  Even  though  an  indorser  of  notes  is 
a  surety,  he  is  not  released  from  liability  by  the  f&ilure  to  giTe 
notice  of  dishonor. 

4.  Principal  and  subbty,  |  14* — when  contention  that  surety  was 
released  from  liability  by  extension  of  notes  is  untenable.  In  an 
action  on  two  notes  against  two  defendants,  where  one  of  the  de- 
fendants claimed  that  he  signed  the  notes  as  surety  and  that  he 
was  released  from  liability  because  payment  was  extended  withoat 
his  knowledge  or  consent,  held  that,  as  the  record  was  barren  of 
any  evidence  tending  to  show  that  any  binding  agreement  of  ex- 
tension had  been  entered  into,  such  position  was  untenable.        ^ 

I 

■ 

y 

KllUe  Beets  Layden^  Appellant,  t.  George  P.  Miller^ 

Appellee. 

Oen.  No.  22,390.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Ck)ok  county;  the  Hon. 
Chablss  M.  Foeix,  Judge,  presiding.  Heard  in  the  Branch  Appe- 
late Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed  Hay 
1,  1917. 

Statement  of  the  Case. 

4 

Bill  by  Millie  Beets  Layden,  complainant,  against 
George  P.  Miller,  defendant,  to  enjoin  the  collection 
of  a  judgment  in  favor  of  defendant  and  against  com- 
plainant. From  a  decree  dissolving  a  temporary  in- 
junction and  dismissing  the  bill  for  want  of  equity, 
complainant  appeals. 

AiANSoN  C.  Noble,  for  appellant. 

No  appearance  for  appellee. 


•Sm  niinois  Notes  Diveat,  Yoli.  XI  to  XT,  and  Ciimiil»tlTo 
lopto  pad  loetloa  uumbwr. 
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Layden  ▼•  Miller*  205  IlL  App.  458. 


Mb.  Justice  McDonau)  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  JuDOMENT,  i  343^ — when  dismissal  of  Mil  to  en/oin  coTledion 
of  on  ground  of  fraudulent  procurement  is  proper.  On  a  bill  to 
enjoin  collection  of  a  judgment  entered  in  an  action  at  law  brought 
originally  against  complainant  and  her  husband  to  recover  a  certain 
balance  for  medical  senrices,  and  affidavits  denying  liability,  but 
alleging  that  the  servicee  were  worth  not  exceeding  a  certain  lesser 
Bxsm,  and  Judgment  was  entered  for  such  sum,  and  the  case  con- 
tinued as  to  the  remainder,  and,  pending  the  reaching  of  the  case 
for  trial,  the  husband  died  and  the  suit  was  dismissed  as  to  him 
without  the  death  being  suggested  of  record,  and  Judgment  for  the 
balance  was  entered  against  complainant  alone,  and  the  bill  charged 
that  the  latter  Judgm^it  was  entered  through  fraud  and  collusion 
between  counsel  for  the  respective  parties,  that  complainant's  coun- 
sel had  no  authority  to  consent  to  the  entry  thereof,  and  that  it 
was  entered  without  her  knowledge,  held  that  as  the  bill  charged 
fraud  and  collusion  without  reciting  facts  or  circumstances  from 
which  fraud  could  be  inferred,  a  court  of  equity  had  no  Jurisdiction 
to  set  aside  the  Judgment,  and  that  the  dismissal  of  the  bill  for 
want  of  equity  was  proper. 

2.  JuDQMXNT,  {  389* — how  defects  in  are  to  te  taken  advantage 
of.  Defects  in  a  Judgment  by  reason  of  irregularities  are  to  be 
taken  advantage  of  on  appeal  or  writ  of  error,  and  not  by  a  bill 
in  equity. 

miiiols  MotM  Dlyeti,  Tolc  XI  to  XT,  uid  CamolaUTe  <|ii«rtorir,  Hmie 
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Gypsum  Flreprooflng  Co.  y.  Nelson  ft  Lewin,  205  IlL  App.  460. 


Gypsum  Fireprooflng  Company,  Appellee^  t.  Nelson  k 

Lewin,  Appellant. 

Gen.  No.  22,412. 

Municipal  Court  of  Chicago,  i  13* — when  additionaZ  aJMavit  is 
support  of  statement  of  claim  is  necessary.  In  an  action  in  the 
Municipal  Court  of  Chicago  to  recover  the  value  of  goods,  where  the 
action  was  originally  brought  by  the  United  States  Gypsum  Com- 
pany, a  corporation,  and  a  statement  of  claim  was  supported  by  the 
affidavit  of  a  person  described  as  the  agent  of  the  plaintiff,  and  an 
affidavit  of  merits  was  filed  denying  all  liability,  and  subsequently 
the  "Gypsum  Flreproofing  Company,"  a  corporation,  was  substi- 
tuted as  plaintiff  and  no  additional  affidavit  in  support  of  the  claim 
of  the  substituted  plaintiff  was  filed,  and  defendant  was  ruled  to 
file  another  affidavit  of  merits,  and,  upon  failing  to  file  such  affidavit, 
a  default  Judgment  was  entered,  held  that  presumably  the  substi- 
tuted plaintiff  was  a  corporation  distinct  from  the  plaintiff;  and 
as  it  did  not  appear  that  the  agent  whose  affidavit  supported  the 
statement  of  claim  was  also  the  agent  for  the  substituted  corpora- 
tion, proof  of  plaintiff's  claim  was  indispensable,  as  the  affidavit 
to  the  original  statement  of  claim  was  not  amended  by  such  sab- 
stitution  of  parties,  and  a  default  judgment  was  accordingly  im- 
properly entered. 

Appeal  from  the  Mimlcipal  Court  of  Chicago;  the  Hon.  Jajos  C 
Mabtin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed 
Bfay  1,  1917. 

Ben  M.  Smith,  for  appellant. 

Eastman,  White  &  Hawxhtjest,  for  appellee. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

By  this  appeal  it  is  sought  to  review  and  reverse 
a  judgment  entered  in  favor  of  appellee  (plamtiff 
below)  against  appellant,  for  %  the  value  of  certain 
goods,  wares  and  merchandise  alleged  to  have  been 
sold  by  the  former  to  the  latter : 

*8ec  Illinolft  Not^n  Dfjreiitp  Vols.  XI  to  XV,  and  CiimolatlT*  Qnartcrtf,  wmt 
topU'  and  Hertlon  number. 
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Gypsum  Fireproofing  Co.  y.  Nelson  ft  Lewln,  205  111.  Apj).  460. 

The  action  was  originally  brought  by  the  United 
States  Gypsum  Company,  a  corporation.  The  state- 
ment of  claim  was  supported  by  the  affidavit  of  one 
H.  C.  Dawson,  who  was  therein  designated  as  the 
** agent  of  the  plaintiff/*  To  this  statement  of  claim 
the  defendant  filed  an  affidavit  of  merits  denying  any 
and  all  liability  to  the  said  United  States  Grypsum 
Company. 

Subsequently,  upon  motion,  the  cause  was  amended 
by  substituting  as  plaintiff  the  Gypsum  Fireproofing 
Company,  another  corporation.  No  additional  affi- 
davit was  filed  in  support  of  the  claim  of  the  substi- 
tuted plaintiff.  Defendant  was  then  ruled  to  file  an- 
other affidavit  of  merits  within  ten  days,  which  it 
failed  to  do,  whereupon  a  default  judgment  was  en- 
tered against  it  in  the  sum  of  $1,302.52. 

The  controlling  question  here  presented  for  deter- 
mination is,  whether  or  not  there  is  any  evidence  in 
the  record  to  support  the  judgment  complained  of. 

Presumably  the  United  States  Gypsum  Company 
and  the  Gypsum  Fireproofing  Company  are  separate 
and  distinct  corporations,  there  being  nothing  in  the 
record  to  indicate  the  contrary.  Nor  does  it  appear 
that  the  said  Dawson  was  also  the  agent  for  the  latter 
corporation.  While  the  original  affidavit  made  by  the 
said  Dawson  stated  that  he  was  the  agent  of  the  plain- 
tiff, yet  from  such  recital  it  does  not  follow  that  he 
was  also  agent  for  the  Gypsum  Fireproofing  Com- 
pany; and  although  the  pleadings  were  amended  by 
the  substitution  of  parties  plaintiff,  the  affidavit  could 
not  be  amended  in  this  manner.  {Campbell  v.  Whet- 
stone,  4  HI.  (3  Scam.)  361;  Moorehead  v.  Briggs,  152 
111.  App.  361.)  Under  such  circumstances,  proof  of 
plaintiff  *s  claim  was  indispensable,  in  the  absence  of 
which  the  court  erred  in  entering  a  default  judgment 
against  the  defendant.  Accordingly  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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FiallB  City  Tannery  t.  W.  D.  Allen  Mfg. 'Go.,  206  IlL  App.  461 


Falls  City  Tannery^  Appellee^  t.  W.  D.  Allen  Mumfae- 

turlHg  Company^  Appellant. 

6en.  No.  22,421.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Johh  B. 
Nkwcomeb,  Judge,  preeldlng.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed 
May  1, 1917.    Rehearing  denied  May  22,  1917. 

Statement  of  the  Case. 

Action  by  Falls  City  Tannery,  a  corporation,  plain- 
tiff, against  W.  D.  Allen  Manufacturing  Company, 
a  corporation,  defendant,  to  recover  a  balance  alleged 
to  be  due  on  a  shipment  of  hides.  From  a  judgment 
for  plaintiff  for  $2,377.25,  defendant  appeals. 

Underwood  &  Smyseb,  for  appellant;  Abthub  A, 
Basse  and  Chables  B.  Young,  of  counsel. 

WooDBUBY  &  WooDBUBY,  foF  appellee. 

Mb.  Justiob  McDonajud  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  B^clslon, 

1.  '^Aucs,  i  830* — when  instruction  is  erroneous  as  assuming 
proof  of  case  hy  preponderance  of  evidence  and  as  directing  ver- 
diet.  In  an  action  for  money  due  upon  a  shipment  of  hides,  where 
It  was  claimed  In  defense  that  the  goods  had  been  fraudulentlr 
treated  so  as  to  Increase  their  weight,  and  the  court  charged  the 
jury  that  the  burden  of  proving  fraud  was  on  the  defendant,  and 
that  unless  such  charge  was  proven  by  the  clear  preponderance 
of  the  evidence  the  jury  should  find  for  the  plaintiff,  held  that  such 
instruction  was  erroneous  in  assuming  that  plaintiff  had  proved 
his  case  by  a  preponderance  of  the  evidence,  and  In  directing  a 
verdict  for  the  plaintiff  in  the  event  that  the  defendant  failed  to 
show  fraud  on  the  part  of  the  plaintlfl. 


*Se«  minohi  Not««  DIsmI,  YoI*.  XI  to  XT.  And  ComnbitiTe  Qvartorir. 
topic  and  section  niunbor. 
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2.  Sales,  §  325* — when  plaintiff  must  establish  case  by  preponder- 
ance of  evidence.  In  an  action  for  money  due  upon  a  shipment  of 
hides,  where  it  was  claimed  in  defense  that  the  goods  had  been 
fraudulently  treated  so  as  to  increase  their  weight,  and  the  court 
charged  the  jury  that  the  burden  of  proving  fraud  was  on  the  de- 
fendant, and  that  unless  such  charge  was  proven  by  a  clear  pre- 
ponderance of  the  evidence  the  jury  should  find  for  the  plaintiff, 
held  that  the  plfiintiff  was  required  to  establish  his  case  by  a  pre- 
ponderance of  the  evidence  regardless  of  whether  or  not  the  de- 
fendant succeeded  in  establishing  its  charge  of  fraud. 

3.  iNSTRUcnoNB,  {  87* — when  instruction  on  preponderance  of 
evidence  is  misleading.  In  an  action  for  money  due  upon  a  ship- 
ment of  hides,  where  it  was  claimed  in  defense  that  the  goods  had 
been  fraudulently  treated  so  as  to  increase  their  weight,  and  the 
court  charged  the  jury  that  the  burden  of  proving  fraud  was  on  the 
defendant,  and  that  unless  such  charge  was  proven  by  a  clear  pre- 
ponderance of  the  evidence  the  jury  should  find  for  the  plaintiff, 
held  that  such  charge  was  misleading  in  requiring  the  defendant 
to  prove  fraud  by  a  clear  preponderance  of  evidence,  as  thus 
the  burden  was  placed  upon  the  defendant  of  establishing  its  de- 
fense of  fraud  by  a  higher  degree  of  proof  than  required  by  the  law, 
a  mere  preponderance  being  sufficient 

4.  IiTSTiiucTioNS,  f  87* — when  instruction  on  amount  of  proof  to 
show  fraud  by  seller  of  goods  is  erroneous.  In  an  action  for  money 
due  upon  a  shipment  of  hides,  where  it  was  claimed  in  defense 
that  the  goods  had  been  fraudulently  treated  so  as  to  increase  their 
weight,  and  where  the  court  charged  the  jury  that  unless  they  were 
satisfied  from  the  evidence  that  the  plaintiff  dried  certain  so-called 
belt  butts  for  the  purpose  of  intentionally  deceiving  the  defendant 
they  should  find  for  the  plaintiff,  held  that  the  instruction  was 
prejudicially  erroneous,  as  it  was  not  necessary  for  the  defendant 
to  submit  evidence  that  would  satisfy  the  jury. 

6.  Municipal  Coubt  of  Chicago,  §  29* — when  judicial  notice 
not  taken  of  rules  of.  In  an  action  in  the  Municipal  Court  to  re- 
cover upon  a  shipment  of  goods,  where  the  defendant  complained 
of  the  charge  to  the  jury,  and  where  the  plaintiff  contended  that 
the  defendant  was  precluded  from  assailing  the  instruction  of  the 
court  because  no  objection  was  made  at  the  close  of  the  charge 
before  the  jury  retired,  as  required  by  the  rules  of  the  Municipal 
Court,  and  where  such  rules  were  not  introduced  in  evidence,, /ieltf 
that  such  point  was  untenable  as  the  court  could  not  take  judicial 
notice  of  such  rules. 
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Nicholas  J.  Bauen,  Appellee,  t.  Chicago  Railways  Com- 
pany, Appellant. 

Gen.  No.  22,441. 

1.  Street  sailboads,  S  1^^* — when  instruction  on  anticipation 
of  negligence  l>y  automohile  driver  is  not  reversihly  erroneous.  In 
an  action  to  recover  for  damages  to  an  automobile  caused  by  a  col- 
lision with  a  street  car,  where  an  instruction  was  given  stating 
that  individuals  were  not  obliged  to  anticipate  negligence  in  others 
and  govern  their  movements  by  such  rule,  that  plaintiff  had  the 
right  to  assume  that  in  propelling  the  cars  the  defendant  would 
act  with  reasonable  care  and  that  action  by  the  plaintiff  upon  that 
assumption  was  not  a  failure  to  exercise  due  care  on  his  part,  and 
defendant  contended  that  plaintiff  had  no  right  to  rely  upon  any 
such  assumption  in  view  of  his  admission  that  he  proceeded  into 
a  position  of  danger  after  becoming  aware  of  the  proximity  of  the 
car,  held  that,  as  the  evidence  tended  to  show  that  when  plaintiff 
first  saw  the  car  he  endeavored  to  avoid  a  collision,  and  in  view 
of  all  the  circumstances,  it  could  not  be  said  that  he  negligently 
proceeded  into  a  position  of  danger  with  full  knowledge  of  its  ex- 
istence relying  upon  such  presumption,  and  that,  although  the 
instruction  was  somewhat  inaccurate^  its  giving  constituted  only 
harmless  error. 

2.  Damages,  |  236* — who  may  take  advantage  of  compromise  of 
verdict.  In  an  action  for  damages  to  an  automobile  caused  by  a 
collision  with  a  street  car,  where  the  defendant  claimed  that  the 
jury  compromised  the  question  of  damages  by  reducing  them  from 
$556.21,  as  shown  by  the  undisputed  evidence,  to  $390,  held  that 
such  discrepancy  could  be  taken  advantage  of  only  by  the  injured 
party. 

3.  Stbeet  bailboads,  |  131*. — when  evidence  is  sufficient  to  sus- 
tain verdict  for  plaintiff  in  action  for  damage  to  autom^obile  5y  col- 
lision. In  an  action  to  recover  for  damage  to  an  automobile,  sus- 
tained in  a  collision  with  defendant's  car  at  a  street  crossing,  where 
the  car  was  proceeding  north  and  the  automobile  west,  and  both 
east  comers  were  occupied  by  buildings  which  came  out  to  the 
building  line,  and  plaintiff  claimed  that  he  reduced  his  speed  to 
about  twelve  miles  an  hour,  and  as  he  approached  the  tracks  he 
was  on  the  alert  for  cars,  that  as  he  cleared  the  building  line  he 
sa^  a  northbound  car  about  one  hundred  and  fifty  to  two  hundred 

*See  minoU  Note*  Dlcert,  VoU.  XI  to  XY,  wad  CumiilaaTe  Qaarterij, 
tople  and  wet  ion  number. 
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feet  to  the  south  of  the  intersection,  approaching  at  an  estimated 
speed  of  about  twenty-five  to  forty  miles  an  hour,  and  then  applied 
his  brakes  and,  realizing  that  he  could  not  "make  it,**  suddenly 
turned  his  automobile  north,  which  caused  it  to  skid  into  the  path 
of  the  street  car,  and  the  testimony  as  to  the  speed  of  the  car  was 
contradictory,  heUi  that  the  verdict  in  favor  of  plaintiff  was  not 
manifestly  against  the  weight  of  the  evidence. 

4.  Stbeet  RA1LBOAD8,  §  113* — tchcn  evidence  08  to  ringing  of  hell 
is  competent  as  bearing  on  contributory  negligence  of  automobile 
driver.  In  an  action  to  recover  for  damage  to  an  automobile  sus- 
tained in  a  collision  with  defendant's  car  at  a  street  crossing,  where 
the  car  was  proceeding  north  and  the  automobile  west,  both  east 
comers  were  occupied  by  buildings  which  came  out  to  the  building 
line,  and  plaintiff  claimed  that  he  reduced  the  speed  to  about  twelve 
miles  an  hour,  and  as  he  approached  the  tracks  he  was  on  the  alert 
for  cars,  and  as  he  cleared  the  building  line  he  saw  a  northbound 
car  about  one  hundred  and  fifty  to  two  hundred  feet  to  the  south 
of  the  intersection  approaching  at  an  estimated  speed  of  about 
twenty-five  to  forty  miles  an  hour,  then  applied  his  brakes,  and, 
realizing  that  he  could  not  "make  it,"  suddenly  turned  his  auto- 
mohile  north,  which  caused  it  to  skid  into  the  path  of  the  street  car, 
and  defendant  claimed  that  the  evidence  as  to  the  ringing  of  the 
bell  was  immaterial  for  the  reason  that  plaintiff  was  aware  of  the 
approach  of  the  car,  held  that  such  testimony  was  competent  as 
bearing  on  the  question  whether  plaintiff,  having  failed  to  hear 
any  warning  as  he  approached  the  crossing,  was  negligent  in  in- 
creasing his  speed  preparatory  to  crossing  the  tracks. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  H.  B. 
ESaton,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.    Affirmed.    Opinion  filed  May  1,  1917. 

Edwabd  C.  Steabns  and  FRANfe  L.  Keiete,  for  appel- 
lant; W.  W.  GuBLEY  and  J.  E.  Guilliams,  of  counsel. 

Mechem,  Bangs  &  Habper,  for  appellee. 

Me.  Justice  McDonald  delivered  the  opinion  of  the 

conrt. 

By  this  appeal  it  is  sought  to  reverse  a  judgment 
entered  in  favor  of  appellee  for  damages  to  his  auto- 

•flee  minole  Notes  Diyeet.  Yoli,  XI  !•  XT,  mmI  ComiiU»tlTe  Qwurteiiy,  Mime 
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mobile  received  in  a  collision  with  one  of  appellant's 
cars.  The  negligence  charged  is  that  appellant  oper- 
ated its  car  in  a  negligent  manner.  Hereinafter  we 
shall  designate  appellee  and  appellant  as  plaintiff  and 
defendant,  respectively. 

The  mishap  complained  of  occurred  on  the  evening 
of  January  28,  1913,  after  dark,  at  the  intersection 
of  Ashland  and  Wabansia  avenues,  in  the  city  of  Chi- 
cago. 

Ashland  avenue  runs  north  and  south.  Defendant's 
tracks  occupy  the  center  of  the  thoroughfare,  its 
northbound  cars  being  operated  on  the  east  track,  and 
the  southbound  on  the  west  track.  Wabansia  avenue 
runs  east  and  west,  crossing  Ashland  avenue  at  right 
angles.  Both  corners  on  the  east  side  of  Ashland 
avenue,  as  well  as  the  adjoining  lots  to  the  north  and 
south  thereof,  are  occupied  by  buildings  fronting  on 
Ashland  avenue,  which  extend  to  the  building  or  lot 
line. 

Plaintiff's  automobile  was  moving  in  a  westeriy 
direction  on  Wabansia  avenue.  His  testimony  tends 
to  show  that  as  he  neared  Ashland  avenue  he  reduced 
the  speed  of  his  automobile  to  about  eight  or  nine  miles 
per  hour ;  that,  hearing  no  warning  of  an  approaching 
street  car,  he  increased  his  speed  to  about  twelve  miles 
per  hour;  that  as  he  approached  nearer  the  tracks 
he  was  constantly  on  the  alert,  looking  both  to  the 
north  and  south;  that  as  he  cleared  the  building  line, 
he  looked  to  the  left  and  observed  a  northbound  car 
about  one  hundred  and  fifty  to  two  hundred  feet  south 
of  the  intersection,  approaching  at  a  speed  estimated 
by  him  at  about  forty  miles  per  hour;  that  he  applied 
his  brakes,  which  appeared  to  be  working  properly, 
and  realizing  that  he  could  not  **make  if  he  sud- 
denly turned  his  automobile  north  in  Ashland  avenue, 
which  caused  it  to  swerve  or  skid  into  the  path  of 
defendant's  car. 
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Four  witnesses  testified  as  to  the  probable  speed  of 
defendant's  car  just  prior  to  the  collision.  According 
to  the  version  of  defendant's  witnesses — ^the  motor- 
man  and  conductor  in  charge  of  the  car  in  question — 
it  was  proceeding  at  the  rate  of  from  eight  to  ten 
miles  per  hour,  whUe  the  testimony  given  on  behalf  of 
plaintiff  would  tend  to  show  that  it  was  going  at  the 
rate  of  from  twenty-five  to  forty  miles  per  hour. 

Defendant  contends  that  the  court  erred  in  admit- 
ting evidence  on  the  question  whether  or  not,  just 
prior  to  the  impact,  a  bell  was  sounded  on  defendant's 
car.  It  is  argued  that  plaintiff  having  testified  that 
he  saw  the  car  when  it  was  one  hundred  and  fifty  to 
two  hundred  feet  south  of  the  intersection,  he  was  evi- 
dently aware  of  its  approach,,  and  hence  it  was  imma- 
terial whether  the  bell  was  rung  or  noL 

It  will  be  noted  from  plaintiff 's  testimony  that  when 
he  neared  Ashland  avenue  and  slackened  the  speed  of 
his  automobile,  his  view  of  Ashland  avenue  was  ob- 
structed by  buildings,  so  he  listened  for  the  sound  of 
an  approaching  car.  If,  as  testified,  he  failed  to  hear 
such  warning,  it  was  for  the  jury  to  determine  whether 
he  was  negligent  in  increasing  his  speed  preparatory 
to  crossing  the  tracks.  Clearly,  therefore,  the  evi- 
dence complained  of  was  competent  as  bearing  on  this 
question. 

It  is  also  urged  that  the  court  erred  in  giving  the 
following  instruction  on  behalf  of  the  plaintiff : 

**The  jury  are  instructed  that  individuals  are  nov 
obliged  to  anticipate  negligence  in  others  and  govern 
their  movements  by  such  rule.  Applying  the  law  to 
this  case  the  plaintiff  had  a  right  to  assume  that  in 
propelling  its  cars  the  defendant  would  act  witii  rea- 
sonable care  and  it  was  not  a  failure  on  the  part  of 
the  plaintiff  to  exercise  due  care,  for  him  to  act  upon 
that  assumption." 

In  support  thereof,  defendant  argues  that  plaintiff, 
by  his  own  testimony,  admitted  having  proceeded  into 
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a  position  of  danger  after  becoming  aware  of  the  prox- 
imity of  this  rapidly-moving  car,  and  hence  he  had 
no  right  to  rely  npon  the  foregoing  presumption.  Par- 
ticular stress  IS  laid  upon  the  Nf  oUowing  testimony 
given  by  plaintiflf. 

**Q.  If  you  were  running  that  machine  with  those 
new  tireSy  and  all,  your  breves  in  good  condition  and 
with  your  experience,  the  number  of  years  in  running 
a  car,  suppose  you  were  going  ten  or  twelve  miles 
an  hour;  with  aU  this  experience  you  have  had,  what 
is  the  shortest  distance  you  could  stop  that  car,  apply- 
ing your  emergency  t  A.  I  would  be  able  to  stop 
it  in  five  or  six  feet.*' 

This  testimony  does  not  purport  to  have  any  reference 
to  the  time  and  place  in  question,  or  the  then  condi- 
tion of  the  street,  nor  was  plaintiflf  required  to  stop 
his  car  within  the  shortest  possible  distance.  The 
evidence  tends  to  show  that  when  plaintiflf  first  saw 
defendant's  car  he  applied  his  brakes;  that,  realizing 
the  futility  of  attempting  to  either  stop  his  automobile 
or  to  cross  the  track  ahead  of  defendigmt's  car,  he 
turned  north  into  Ashland  avenue  to  avert  a  disaster 
which  seemed  imminent.  Under  such  circumstances, 
it  cannot  be  said  that  plaintiflf  negligently  proceeded 
into  a  position  of  danger  with  full  knowledge  of  its 
existence,  relying  upon  the  foregoing  presumption. 
Although  the  instruction  complained  of  was  somewhat 
inaccurately  drawn,  yet  in  view  of  the  evidence  we  are 
of  the  opinion  that  the  giving  thereof  constituted  only 
harmless  error. 

The  jury  may  reasonably  have  concluded  that  de- 
fendant was  operating  its  car  at  a  negligent  rate  of 
speed;  that  defendant's  motorman  failed  to  sound  the 
bell,  which  omission  caused  plaintiflf  to  accelerate  his 
automobile  after  he  had  retarded  its  speed  and  Us- 
tened  for  the  sound  of  an  approaching  car ;  that  when 
he  saw  defendant's  car  moving  along  at  a  high  rate 
of  speed,  it  was  too  late  to  stop  his  automobile;  and 
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that  he  made  a  sharp  turn  into  Ashland  avenue  to 
avert  a  collision. 

After  a  most  careful  examination  of  the  record  and 
due  consideration  of  all  the  evidence  contained  therein, 
we  cannot  say  that  the  verdict  was  clearly  and  mani- 
festly against  the  weight  of  the  evidence. 

Finally  it  is  complained  that  in  arriving  at  their 
verdict  the  jury  compromised  the  question  of  damages 
by  reducing  them  from  $566.21,  as  shown  by  the  un- 
disputed evidence,  to  $390.  Such  discrepancy  can  be 
taken  advantage  of  only  by  the  injured  party.  38 
Cyc.  1904. 

Finding  no  error  in  the  record  which  justifies  a  re- 
versal,  the  judgment  will  be  affirmed. 


Jacob  Bass,  Defendant  In  Error,  y.  William  T.  Wood- 
ley,  Plaintiff  in  Error. 

6en.  No.  22,106.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Bdmttnd  K. 
Jabeoki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1917.  Affirmed.  Opinion  filed  May  1,  1917.  Re- 
hearing denied  May  14, 1917. 

Statement  of  the  Case. 

Action  by  Jacob  Bass^  plaintiff,  against  William  T. 
Woodley,  defendant,  to  recover  for  rent  on  a  written 
gnaran^  of  a  lease.  From  a  judgment  for  plaintiff 
for  nine  hundred  dollars,  defendant  brings  error. 

Blum,  Wolfsohn  &  Blum,  for  plaintiff  in  error. 
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Dabbow  &  S188HAK,  for  defendant  in  error. 

Mb.  Jubtigb  MoOoobtt  delivered  the  opinion  of  the 
court 

Abfttraet  of  tke  Deetolon. 

1.  OuABANTT,  I  7* — when  of  lease  U  supported  by  eonMeratUm, 
In  an  action  to  recoTor  for  rent  on  a  written  guaranty  (not  under 
seal)  of  a  lease,  where  it  appeared  that  plaintiff  purchased  the 
premises  from  the  defendant  subject  to  existing  leases,  includins 
the  one  in  question,  and  it  was  contended  by  plaintilt  that  such 
purchase  was  conditioned  upon  a  guaranty  of  the  rents  by  the  de- 
fendant and  that  such  guaranty  was  agreed  to  prior  to  the  exeen- 
tion  of  the  contract  of  purchase,  and  it  appeared  that  such  guaranty 
was  contained  in  the  same  instrument  which  assigned  the  leaie 
in  question  and  was  delivered  to  plaintiff  with  the  deed,  and  where 
the  real  question  was  whether  there  was  a  consideration  for  the 
guaranty,  held  that  the  execution  and  delivery  of  the  said  documents 
constituted  one  transaction  and  were  supported  by  the  same  con- 
sideration. 

2.  Deeds,  I  196* — when  parol  evidence  U  admUaihle  to  ihow 
consideration.  While  parol  evidence  is  not  admissible  to  vary  or 
contradict  the  terms  of  a  deed,  yet  such  evidence  may  be  introduced 
to  show  the  true  consideration  recited  in  the  deed. 

•Sm  nUnola  Notes  Wgt^  Tdb.  JU  to  XT»  Md  CmsliMv*  <|iiMi«tl]r,  ■»« 
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Samael  H.  Thompson,  Plaintiff  In  Error,  y.  Chicago 
City  Bailiray  Company,  Defendant  in  Error. 

Oen.  No.  23^42.    (Not  to  be  reported  In  fall.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Wiluam  B. 
ScHOLFTELD,  Judgo,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  Idarch  term,  1916.    Affirmed.    Opinion  filed  May  1,  1917. 

Statement  of  the  Case. 

Action  by  Samuel  H.  Thompson,  plaintiff,  against 
the  Chicago  City  Railway  Company,  defendant. 
Fxom  a  judgment  for  defendant,  plaintiff  brings  er- 
ror. 

]>[Li4ABD  B.  Baker,  for  plaintiff  in  error. 

/ 

4 

J.  R.  GuiLLiAMS  and  Frank  L.  Kriete,  for  defend- 
ant in  error. 

Mb.  Justice  McGoorty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  aio)  ibbob,  I  1751* — when  judgment  uHll  he  affirmed 
because  of  lack  of  MR  of  exceptions.  Where  on  an  appeal  there 
was  no  bill  of  exceptions  in  the  record,  and  the  points  relied  upon 
were  predicated  upon  recitals  in  the  clerk's  transcript  of  a  motion 
for  a  new  trial  and  affidavits  in  support  thereof,  which  upon  mo- 
tion had  been  stricken  from  the  record  because  such  recitals  were 
not  properly  a  part  thereof,  held  that  there  being  nothing  before  the 
court  for  determination,  the  Judgment  of  the  lower  court  would  be 
al&rmed. 

2.  Appbal  and  ebbob,  i  800* — what  must  he  preserved  hy  hill  of 
exceptions.  A  motion  for  new  trial  and  the  rulings  of  the  court 
thereon  can  only  be  preserved  in  the  record  by  a  bill  of  exceptions. 

i«ple  and  Mistlop  iiumbert 
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S.  Appeal  and  rbbob,  %  760* — when  affldavits  are  part  of  record. 
Affidavits  are  a  part  of  the  record  only  when  they  are  brought  into 
it  by  a  bill  of  exceptions,  and  they  are  not  made  a  part  of  the 
record  merely  by  being  copied  into  the  record  by  the  cleric  and  cer- 
tified by  hinu 


W.  8.  Wllber  and  0.  H.  Inness,  trading  as  Wilber  & 
Inness,  Defendants  in  Error,  y.  Olnseppe  and 
Filippo  Mirabella,  trading  as  O.  Mirabella  &  Com- 
pany.  Plaintiffs  in  Error.  ^ 

Gen.  No.  23453.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago ;_  the  Hon.  Whxiah  N. 
Gbmhiix,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Affirmed.    Opinion  filed  May  1,  1917. 

Statement  of  the  Case. 

A«ction  by  W.  S.  Wilber  and  0.  H.  Inness,  trading 
as  Wilber  &  Inness,  plaintiffs,  against  Giuseppe  and 
Filippo  Mirabella,  trading  as  G.  Mirabella  &  Com- 
pany, defendants.  From  a  judgment  for  plaintiffs 
for  $61L56,  defendants  bring  error. 

De  Stefano  &  MmABKTJiA  and  Chablbs  Huqhes,  for 
plaintiffs  in  error. 

Lambert  Kaspebs,  for  defendants  in  error. 

Mb.  Justice  McGoobtt  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Sales,  §  329* — when  evidence  is  sufficient  to  sustain  verdict 
for  plaintiff  in  action  for  purchase  price  of  produce.  In  an  action 
to  recover  the  contract  price  for  two  carloads  of  potatoes,  where 

•See  nilnols  Notes  Dlyeet,  Vols.  XI  to  XT,  and  Cumolft^Tf  Quftyrlr,  gMM 
topic  and  section  number.  -r       .     -nr 
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the  only  questions  were  whether  the  sale  was  unconditional  or 
dependent  upon  quality,  and  whether  the  sale  was  by  invoice  weight 
or  scale  weight,  held  that  the  yerdict  in  favor  of  plaintiff  was  not 
against  the  manifest  weight  of  the  evidence. 

2.  Sales,  {  142* — when  ^rchaser  is  bound  by  inspection  made. 
In  an  action  to  recover  the  contract  price  for  two  carloads  of  potar 
toes,  where  the  question  of  acceptance  was  in  controversy,  and  it 
appeared  that  the  potatoes,  which  were  in  open  sacks,  had  been  in 
part  examined  by  the  defendants,  held  that  the  question  was  not 
whether  there  actually  was  a  thorough  inspection,  but  whether 
there  was  a  reasonable  opportunity  for  such  inspection  before  ac- 
ceptance, and  as  the  defendant  had  such  opportunity  and  did  in 
part  inspect,  the  judgment  in  favor  of  plaintiff  would  be  affirmed. 


Albert  M.  Wolf,  Defendant  in  Error,  y.  Railway  List 

Company,  Plaintiff  in  Error. 

Gen.  No.  22,297. 

Assignments  fob  benefit  of  cBEDrroBS,  §  130* — loho  is  not  laborer 
or  servant  entitled  to  preference.  A  civil  engineer  by  profession, 
who  la  employed  to  prepare  scientific  articles  for  publication  after 
study  and  sometimes  to  inspect  the  subjects  concerning  which  the 
articles  are  i^ritten,  writes  the  articles  in  long  hand,  reads  the 
proofs  after  they  had  been  set  in  type,  cuts  up  the  galley  sheets 
and  pastes  them  in  a  "dummy,"  is  not  a  laborer  or  servant  within 
chapter  38a,  Hurd's  Rev.  St.  1916  (J.  ft  A.  H  7193  et  seq.),  giving 
priority  to  claims  of  laborers,  in  case  of  suspension  of  business  by 
action  of  creditors  or  as  the  result  of  a  debtor's  business  being  put 
in  the  hands  of  a  receiver  or  trustee. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J.  Sulli- 
van, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1916.  Reversed  and  Judgment  here.  Opinion  filed 
May  1,  1917. 

Chables  F.  McKinlby,  for  plaintiflf  in  error. 
Hbnet  M.  Hagan,  for  defendant  in  error. 

•See  minoU  Note*  Diirest,  Vols.  XI  to  XV,  and  Ciim«l«UTe  Qnarterlj, 
tiqMtt  MMl  Mctlon  Bumber. 
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Mb.  Justice  McGboBTY  delivered  the  opinion  of  the 
court. 

In  this  action  a  judgment  for  $224  was  recovered 
by  plaintiff  for  wages  due  as  a  laborer.  Defendant 
was  the  publisher  of  a  "periodical  known^  as  *  *  Railway 
Engineering'*  and  plaintiff  was  in  its  employ  as  asso- 
ciate editor  prior  to  March,  1915,  at  which  time  de- 
fendant ceased  to  do  business  and  transferred  all  of 
its  assets  to  trustees  for  the  benefit  of  its  creditors. 

Plaintiff  was  a  civil  engineer  by  profession,  and  Ms 
duties  as  associate  editor  for  defendant  were  to  pre- 
pare scientific  articles  for  publication  after  study  and 
sometimes  inspection  of  the  subjects  concerning  which 
the  articles  were  written.  He  wrote  such  articles  in 
long  hand,  and,  after  same  were  set  in  type,  read  the 
proof,  cut  up  the  galley  sheets  and  pasted  them  in  the 
** dummy.'*  Plaintiff  further  testified  that  before 
writing  a  special  article  for  defendant  on  track  elevar 
tion,  which  is  included  in  the  services  for  which  recov- 
ery is  sought,  he  examined  said  track  elevation  and 
made  certain  measurements  in  relation  thereto. 

The  only  question  presented  for  our  determination 
is,  was  plaintiff  entitled  to  a  judgment  for  wages  as  a 
laborer  or  servant,  thereby  giving  him  a  preference  in 
the  payment  of  his  claim  against  defendant? 

It  is  defendant's  contention  that,  under  the  evi-. 
dence  presented,  plaintiff  was  not  a  laborer  or  servant 
within  the  meaning  of  chapter  38a,  Hurd's  Rev.  St 
1915  (J.  &  A.  T[  7193  et  seq.)y  which,  so  far  as  appli- 
cable, is  as  follows: 

*'That  hereafter,  when  the  business  of  any  person, 
corporation,  company  or  firm  shall  be  suspended  by 
the  action  of  creditors,  or  be  put  into  the  hands  of  a 
receiver  or  trustee,  then  in  all  such  cases  the  debts 
owing  to  laborers  or  servants  which  have  accrued  by 
reason  of  their  labor  or  employment  shall  be  consid- 
ered and  treated  as  preferred  claims,  and  such  labor- 
ers or  employes  shall  be  preferred  creditors,  and  shall 
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be  first  paid  in  full,  and  if  there  be  not  snfiScient  to 
pay  them  in  full  the  same  shall  be  paid  from  the  pro- 
ceeds of  the  sale  of  the  property  seized/* 

The  Supreme  Court  in  Heckman  v.  Tammen,  184  HI. 
144,  said: 

<<•  •  •  ^Q  ^j,^  disposed  to  hold  that  the  statute 
mtlst  be  confined  to  these  who  perform  manual  serv- 
ices, *  •  •.  P.  eg  D.  R.  R.  Co.  V.  Leuffer,  84  Pa.  St. 
168 ;  Stryker  v.  Cassidy,  76  N.  Y,  50 ;  Palmer  v.  Van- 
Santvoord,  153  N.  Y.  612.  *' 

In  WeymoiUh  v.  Sanborn,  43  N.  H.  171,  the  court,  ip 
discussing  a  similar  statute,  defines  a  laborer  as 
one  who  subsists  by  physical  toil,  in  distinction 
from  one  who  subsists  by  professional  skill. 

We  are  clearly  of  the  opinion  that  plaintiff  was  not 
a  laborer  or  servant  in  the  sense  contemplated  by  the 
statute  and  that  the  judgment  to  that  extent  is  errone- 
ous. The  judgment  of  the  Municipal  Court  will  be  re- 
versed, and  judgment  entered  here  for  $224,  the  plain- 
tiff (defendant  in  error  here)  to  pay  the  costs  here. 

Judgment  reversed  and  judgment  here. 


476  Appellate  Coubts  op  iLLmois. 


Coster  T.  Ullrich,  205  III  App.  476. 


Estella  M.  Coster^  Execatrlx^  Appellee,  y.  Henry  UII- 

rich.  Appellant. 

Gen.  No.  31,%9.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  H.  L 
McKiNLET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
May  9,  1917. 

Statement  of  the  Case. 

Action  in  asBumpsit  by  Estella  M.  Coster,  executrix 
of  the  estate  of  Henry  P.  Coster,  deceased,  plaintiff, 
against  Henry  Ullrich,  defendant.  From  a  judgment 
for  $2,230  in  favor  of  plaintiff,  defendant  appeals. 

MoBTON  T.  Culver,  for  appellant. 

Benjamin  F.  Babtel,  for  appellee. 

Mb.  Presidhjto  Justice  0  'Connob  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Decision. 

AssiTMPSiT,  Action  of — when  recovery  may  not  he  had  under  con- 
mon  counts.  In  an  action  of  assumpsit  to  recover  money  alleged 
to  be  due,  where  it  appeared  that  plaintiff's  testator  and  the  de- 
fendant, who  was  engaged  in  the  real  estate  business,  had  liad 
various  transactions  together  resulting  eventually  in  an  agreement 
to  exchange  the  equity  in  a  farm  owned  by  the  deceased,  for  cer- 
tain lots,  for  the  purchase  of  which  the  defendant  held  a  contract, 
and  where  plaintiff  filed  special  counts  alleging  that  the  money  in 
question  was  due  from  the  sale  of  a  farm  and  that  the  defendant 
refused  to  account  for  the  same,  and  there  was  no  evidence  to 
support  such  counts,  and  plaintiff  then  relied  upon  the  common 
counts,  held  that,  as  plaintiff  was  seeking  to  recover  purchase 
money  paid  on  account  of  the  farm  and  at  the  same  time  was  re- 
taining the  contract  for  the  purchase  of  the  lots,  there  could  be  no 
recovery  under  the  common  counts. 
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Mary  Louise  King  et  al..  Appellees,  t.  Fred  J.  Bush  and 

Emma  B.  Shirley,  Appellants. 

Gen.  No.  22,007.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
O.  'WliNDBs,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.    AfDrmed.    Opinion  filed  May  9,  1917. 

Statement  of  the  Case. 

Bill  of  interpleader  by  the  Royal  Arcanum,  com- 
plainant, against  Mary  Louise  King,  Fred  J.  Bush  and 
Emma  B.  Shirley,  defendants,  to  determine  title  to 
the  proceeds  of  a  policy  of  insurance.  From  a  decree 
in  favor  of  defendant  Mary  Louise  King,  defendants 
Fred  J.  Bush  and  Emma  B.  Shirley  appeal. 

Douglas  C.  Gbegg,  for  appellants. 

Caswell  &  Hbaly  and  Thomas  J.  Healy,  for  appel- 
lees. 

Mil.  Presiding  Justice  0  ^Connor  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  {  1271* — when  presumed  that  evidence  jus- 
tified  decree.  On  a  hill  of  interpleader  to  determine  which  of  sev- 
eral claimants  was  entitled  to  the  proceeds  of  a  heneflt  certificate, 
where  the  insured  surrendered  the  certificate  several  times,  and 
where  the  defendants  contended  that  the  decree  was  erroneous  in 
failing  to  find  the  mental  condition  of  the  insured  alTthe  time  the 
certificate  in  which  they  were  named  as  heneficiaries  was  sur- 
rendered, and  that  hoth  the  decree  and  the  master's  report  were 
sUent  upon  such  point,  and  that  such  error  was  not  cured  by  a 
finding  that  the  insured  was  of  sound  mind  at  a  later  date,  and 
the  record  disclosed  that  the  testimony  before   the  master  was 

*Sm  rninols  NotM  Dlirest.  Vols.  XI  to  XV,  and  Camulatlve  Qaarterlj,  tnme 
topic  sad  seetkni  immber. 
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made  a  part  of  hie  report  and  filed,  bat  that  it  was  not  contained 
in  the  reoord  on  appeal,  held  that  everj  intendment  was  in  &Tor 
of  the  correctness  of  the  decree,  and  that  it  must  be  assumed,  In  the 
state  of  the  record,  that  if  any  finding  such  as  was  contended  for 
had  been  necessary,  the  evidence  Justified  a  finding  that  the  de- 
cedent was  of  sound  mind  at  the  time  in  question. 

2.  Equitt,  I  615* — when  <peci;io  flndingt  of  fact  are  tintiecesMnr. 
Specific  findings  of  fact  in  a  decree  are  unnecessary  where  the  erl- 
dence  is  preserved. 


United  States  Brewing  Compuiyy  Appellee,  y.  Bolese 

A  Shepard  Company,  Appellant* 

Gen.  No.  22,016. 

1.  iMPBOviHSiTTs,  |  6* — whot  Considered  in  determininff  valhte 
of  improvemenU  and  co$t.  The  rule  that  the  reasonable  tbIus  of 
improvements  on  real  estate  is  to  be  determined  by  the  enhanced 
value  of  the  real  estate  on  which  the  improvements  are  made  has 
no  application  where  such  improvements  are  made  at  the  special 
instance  and  request  of  the  owner.  In  such  case  the  proper  method 
of  valuation  was  to  arrive  at  the  value  of  the  improvements  and 
the  cost  at  the  time  they  were  made,  and  the  depreciation  troni 
the  time  of  construction  to  the  date  in  question. 

2.  Assumpsit,  Action  of,  |  44* — when  liet.  An  action  of  as- 
sumpsit to  recover  the  reasonable  value  of  improvements  is  eqni- 
table  In  its  nature,  and  lies  whenever  a  defendant  has  obtained 
money  or  property  of  the  plaintiff  which,  in  equity  and  good  con* 
science,  he  has  no  right  to  retain. 

8.  Appeal  anb  i^immi,  |  1725* — when  decision  on  former  opp^^  ^ 
tdnding.  The  decision  of  the  Supreme  Court  on  a  former  appsal 
that  an  action  lies  to  recover  the  reasonable  value  of  improvements 
by  a  tenant  is  binding  on  a  subsequent  trial. 

4.  iMPBovEMKinii,  I  6* — when  owner  of  land  liable  t^  rtaswr 
aMe  value  of.  In  an  action  of  assumpsit  by  the  erector  and  toiant 
of  a  building  to  recover  the  value  thereof  from  the  owner  of  the 
land,  where  the  Supreme  Court  had  on  a  former  appeal  decided  that 
plaintiff  was  entitled  to  recover  the  reasonable  value  of  such  bnild- 


•Sm  nilnols  NotM  DlsMt,  YaIa.  XI  to  XV,  and  OaniwlatlTe  Qwvtorir*  i*** 
topto  and  section  niiinber. 
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ing  as  of  a  certain  date,  and  where  it  appeared  that  the  building 
had  been  erected  at  the  defendant's  instance,  and  where  the  con- 
tract had  been  held  ultra  viren  by  the  Supreme  Court,  but  not 
maltfm  in  Be  nor  malum  prohiMum,  and  the  building  had  been 
erected  for  use  as  a  boarding  house  by  the  defendant  without  ex- 
pense to  it,  and  where  the  agreement  of  the  parties  contemplated 
payment  to  the  plaintiff,  held  that,  as  the  action  being  for  the  re- 
covery of  reasonable  improvements  was  equitable  in  its  nature, 
every  principle  of  equity  and  fair  dealing  required  that  the  de- 
fendant should  pay  the  reasonable  value,  based  upon  the  value  and 
cost  of  the  improvements  when  they  were  made  and  the  deprecia- 
tion from  the  time  of  construction  to  the  date^  In  question. 

5.  Intebbst,  I  20* — when  allowed  to  person  advancing  money. 
Where,  in  an  action  of  assumpsit  by  the  erector  and  tenant  of  a 
building  to  recover  the  value  thereof  as  of  a  certain  date,  plaintiff 
had  tendered  the  improvements  to  the  defendant  on  such  date,  and 
the  money  of  the  plaintiff  had  been  advanced  in  the  erection  of  the 
improvements  for  the  use  of  the  defendant,  and  defendant  contended 
that  the  damages  were  unliquidated  and  that  there  had  been  no 
vexatious  delay  in  payment,  and  that  therefore  plaintiff  was  not 
entitled  to  Interest,  held  that  under  the  circumstances  and  for  the 
reason  that  the  action  was  equitable  in  its  nature,  interest  was 
properly  allowed. 

QofwwQv,  J.,  dissenting. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chablbb 
A.  WlLLiAMB,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Affirmed.  Opinion  filed  May  9, 
1917.    Rehearing  denied  May  24,  1917. 

WiiiLiAM  J.  Peinqle  and  Edwin  Tebwilligeb,  Jb., 
for  appellant. 

Winston,  Payne,  Stbawn  &  Shaw,  for  appellee; 
Walteb  H.  Jacobs,  of  counsel. 

Mb.  Pbesiding  Justice  0  ^Connob  delivered  the  opin- 
ion of  the  court. 

The  United  States  Brewing  Company,  a  corpora- 
tion, brought  suit  against  Dolese  &  Shepard  Company, 
a  corporation,  in  the  Municipal  Court  of  Chicago,  and 

•8«e  nilBoto  Notei  IMrest,  Vols.  XI  to  XY,  and  CnmolatlT*  ^koartorly.  Hune 
topie  and  tectloii  number. 
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obtained  a  judgment  for  $11,103.07,  to  reverse  which 
defendant  prosecutes  this  appeal. 

The  evidence  disclosed  that  plaintiff  is  a  corporation 
chartered  to  manufacture  and  sell  beer,  ale  and  porter, 
and  carry  on  a  general  brewer's  business;  that  the 
defendant  is  a  corporation  organized  to  quarry  stone, 
and  owns  and  operates  quarries  which  are  located  in 
the  country  about  fifteen  miles  from  the  business  dis- 
trict of  Chicago,  not  near  any  centers  of  population. 
In  1905,  defendant  employed  at  its  quarries  about  one 
hundred  or  one  hundred  and  fifty  men  who  were 
housed  in  a  boarding  house  erected  by  the  defendant 
near  its  quarries.    The  building  was  old  and  out  of  re- 
pair, and  it  became  necessary  that  a  new  and  larger 
boarding  house  be  erected,  and  the  defendant  thereupon 
employed  an  architect  -to  prepare  plans  and  specifica- 
tions for  such  building.  The  defendant  also  prepared  a 
contract  with  specifications  and  asked  for  and  received 
bids  from  contractors  on  the  proposed  improvements. 
Shortly  afterwards,  and  before  any  work  was  done  on 
the  building,  defendant  explained  the  location  of  de- 
fendant's  quarry  and  the  necessity  for  a  new  board- 
ing house,  and  suggested  that  plaintiff,  at  its  own  ex- 
pense, construct  the  boarding  house  on  defendant's 
property,  and  use  a  part  of  the  building  as  a  saloon 
and  thereby  secure  a  market  for  its  products.    After- 
wards a  written  lease  was  entered  into  between  the 
parties  substantially  embodying  defendant's  proposi- 
tion.    The  lease  covered  a  period  of  about  twenty- 
four  years.     It  provided,  among  other  things,  that 
plaintiff  would  erect  at  its  own  expense,  and  maintain 
for  the  entire  term,  unless  the  lease  was  sooner  ter- 
minated, the  boarding  house,  at  an  estimated  cost  of 
$6,700 ;  that  if  the  building  was  damaged  or  destroyed 
by  fire,  plaintiff  would  rebuild  and  keep  the  same  in 
good  condition-    The  lease  further  provided  that  the 
defendant  had  the  option  at  any  time  to  cancel  the 
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lease  upon  five  days'  notice  in  writing;  that  if  such 
notice  were  given,  appraisers  should  be  appointed  who 
should  examine  the  premises,  fixtures  and  contents  of 
the  building  and  arrive  at  a  fair,  just  and  reasonable 
valuation  of  the  improvements,  as  of  the  time  such  ex- 
amination was  made;  that  upon  the  payment  of  the 
amount  of  the  appraisal  by  defendant,  plaintiff  should 
surrender  possession  of  the  building,  and  it  should 
thereafter  belong  to  the  defendant  There  was  a 
further  provision  that  if  the  defendant  elected  to 
terminate  the  lease,  within  three  years  from  the  date, 
or  if  the  district  where  the  building  was  located  should 
become  prohibition  or  local  option  territory  within 
such  period,  so  that  a  saloon  could  not  be  operated 
in  the  building,  ^Hhen  no  such  appraisement  shall 
be  made  but  said  first  party  shall  pay  to  said  second 
party  the  cost  price  of  the  building  and  improvements 
on  said  premises,  such  cost  price  not  to  exceed,  how- 
ever, the  sum  of  $10,000.  Said  second  party  shall 
deliver,  immediately  upon  payment,  all  receipts  or 
copies  thereof  for  all  expenditures  which  might  be  a 
part  of  the  above  mentioned  cost  price.  And  failure 
to  so  deliver  any  such  receipts  or  copies  shall  preclude 
said  second  party  from  including  the  amounts  of  any 
such  receipts  in  said  cost  price." 

In  accordance  with  the  provisions  of  the  lease,  the 
plaintiff  constructed  the  improvements  at  its  own  ex- 
pense, and  thereafter  the  building  was  conducted  as  a 
boarding  house  and  saloon.  Within  three  years  after 
the  execution  of  the  lease,  at  an  election  held  April 
7, 1908,  the  township  of  Lyons,  within  which  the  build- 
ing was  located,  became  prohibition  or  anti-saloon  ter- 
ritory, and  two  days  thereafter,  plaintiff  notified  the 
defendant  to  that  effect  and  demanded  payment  of 
$10,000,  the  cost  price  of  the  building  and  improve- 
ments, and  offered  to  surrender  the  building  upon  such 
payment  being  made.     Defendant  asked  plaintiff  to 
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produce  the  vouchers  showing  the  expenditures  made 
in  the  construction  of  the  improvements,  and  they 
were  sent  to  the  defendant.  Defendant  failed  to  make 
the  payment  and  this  suit  was  brought. 

The  declaration  consisted  of  a  special  count  on  the 
lease,  and  the  common  counts.  One  of  the  defenses 
interposed  was  that  the  lease  was  ultra  vires  the  plain- 
tiif.  The  trial  court  sustained  this  contention,  but 
held  that  plaintiff  was  entitled  to  recover  the  cost 
price  under  the  common  counts,  and  there  was  a  judg- 
ment in  favor  of  the  plaintiff,  from  which  the  defend- 
ant prosecuted  an  appeal  to  this  court,  where  the 
judgment  of  the  Municipal  Court  was  reversed,  but 
the  cause  was  not  remanded  (174  111.  App.  394).  A 
writ  of  certiorari  was  allowed  by  the  Supreme  Court, 
and  the  judgments  of  the  Appellate  and  Municipal 
Courts  were  reversed  and  the  cause  remanded  to  the 
Municipal  Court  for  a  new  trial  (259  111.  274).  The 
Supreme  Court  held  that  the  lease  or  contract  entered 
into  between  the  parties  was  void,  as  it  exceeded  the 
charter  powers  of  the  plaintiff,  but  that  plaintiff  was 
entitled  to  recover  the  reasonable  value  of  the  build- 
ing as  of  the  time  of  the  termination  of  the  contract, 
May  7,  1908.  Upon  being  redocketed  in  the  Municipal 
Court,  plaintiff  withdrew  the  special  count  and  the 
cause  went  to  trial  on  the  common  counts.  The  trial 
was  before  the  court  without  a  jury,  who  found 
that  the  reasonable  value  of  the  building  and  improve- 
ments on  May  7,  1908,  was  $8,250;  that  plaintiff  was 
entitled  to  recover  this  sum,  together  with  interest 
thereon  at  five  per  cent,  per  annum  from  that  date. 

Counsel  for  defendant  have  advanced  numerous 
reasons  why  the  judgment  should  be  reversed,  all  of 
which  we  have  carefully  considered.  All  of  the  ques- 
tions raised  by  the  defendant,  except  one,  are  settled 
by  the  decision  of  the  Supreme  Court  in  this  case, 
adversely  to  defendant's  contentions,  and  of  course 
ore  not  open  for  further  discussion  or  argument. 
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The  Supreme  Court  held  that  plaintiflP  was  entitled 
to  recover  the  reasonable  value  of  certain  improve- 
ments as  of  May  7,  1908.  Counsel  for  defendant,  how- 
ever, contend  that  on  this  question  the  trial  court 
adopted  a  wrong  method  in  arriving  at  such  reason- 
able value.  Defendant's  position  as  stated  by  its 
counsel  is:  **If  there  can  be  any  recovery  at  all,  it 
is  only  for  the  enhanced  value  of  the  real  estate  due 
to  the  erection  of  the  improvements  thereon,  on  the 
theory  that  it  has  become  a  part  of  the  real  estate  and 
.title  thereto  has  become  vested  in  the  defendant.  All 
decisions  uniformly  hold  that  such  recovery  cannot 
be  had  by  the  erector  of  the  unprovements  in  an  action 
brought  by  him,  but  that  he  is  entitled  to  the  enhanced 
value  when  suit  is  brought  against  him  to  deprive  him 
of  his  possession  of  the  real  estate,  and  then  the  re- 
covery is  limited  to  the  enhanced  value.**  In  sup- 
port of  this  contention  counsel  cite,  among  other  cases, 
WiUiams  v.  VanderhUt,  145  111.  238,  wh^re  it  is  said 
(p.  251) : 

*  *  There  was  here  no  express  contract  between  appel- 
lant and  appellee,  nor  do  we  think  there  is  any  implied 
contract  to  pay  for  the  repairs  or  improvements.  As 
a  general  rule,  improvements  of  a  permanent  charac- 
ter, made  upon  real  estate  and  attached  thereto,  with- 
out the  consent  of  the  owner  of  the  fee,  by  one  having 
no  title  or  interest,  become  a  part  of  the  realty  and 
vest  in  the  owner  of  the  fee.  {Mathes  v.  Dobschuetz, 
72  m.  438.)  In  equity,  where  one  makes  improvements 
innocently,  or  through  mistake,  upon  the  land  of  an- 
other, he  will  not  ordinarily  be  allowed  to  enforce  a 
claim  for  reimbursement  ds  an  actor;  but  when  the 
true  owner  seeks  relief  in  equity,  as,  for  instance,  to 
set  aside  a  sale  of  the  land  on  which  the  improvements 
have  been  made,  or  to  obtain  an  accounting  for  rents 
and  profits,  he  may  be  required  to  make  compensation 
jFor  the  improvements  upon  the  principle  that  he  who 
seeks  equity  must  do  equity.  {Ebelmesser  v.  EheU 
messer,  99  HI.  541;  3  Pom.  Eq.  Jur.  sec.  1241  and 
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note.)  Even  in  such  case,  compensation  will  only  be 
allowed  for  the  increased  value  caused  by  the  improve- 
ments/' 

Counsel 's  position,  as  stated  by  him,  is  undoubtedly 
the  law,  but  manifestly  has  no  application  to  the  facts 
in  the  case  at  bar.  His  position  is  that  where  a  per- 
son  erects  improvements  on  the  land  of  another  with- 
out the  owner's  consent  he  cannot  maintain  an  action 
to  recover  for  the  improvements — he  cannot  become 
an  actor.  In  the  case  at  bar,  the  improvements  were 
erected  by  plaintiff  not  without  defendant's  consent, 
but  at  defendant's  special  instance  and  request,  and 
our  Supreme^  Court  in  this  very  case  has  specifically 
held  that  plaintiff  can  maintain  his  action — can  be- 
come an  actor  to  recover  the  reasonable  value  of  the 
improvements  so  made.  It  is  clear,  therefore,  that 
defendant's  contention  that  the  reasonable  value  of 
the  improvements  is  to  be  determined  by  the  enhanced 
value  of  the  real  estate  is  not  applicable  to  this  case. 

Witnesses  testified  on  behalf  of  plaintiff  to  the  value 
of  the  improvements  and  the  cost  thereof  at  the  time 
they  were  made,  and  also  the  depreciation  from  tiie 
time  of  the  construction  to  May  7,  1908,  which  testi- 
mony tended  to  establish  the  value  of  the  building  on 
the  latter  date.  This,  in  our  opinion  is  the  proper 
method,  under  the  facts  in  this  case,  of  determining 
the  reasonable  value  of  the  improvements.  Substan- 
tially the  same  method  was  followed  in  the  case  of 
Pullman's  Palace  Car  Co.  v.  Central  Tra/nsp,  Co.,  171 
U.  S.  138,  cited  by  the  Supreme  Court  in  its  opinion  in 
this  case. 

The  instant  case  is  an  action  of  assumpsit  to  re- 
cover the  reasonable  value  of  the  improvements.  Sit<^ 
an  action  is  equitable  in  its  nature,  and  Mes  whenever 
defendant  has  obtained  money  or  property  of  the 
plaintiff,  which,  in  equity  and  good  conscience,  he  has 
no  right  to  retain.  Trumbull  v.  Camphellj  8  ID.  (3 
GiluL)  502;  Board  Sup'rs  Stephenson  Co.  v.  Mann^, 
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56  HI.  160;  Crawford  v.  Schmitz,  139  HI.  564;  Fay  v. 
Slaughter,  194'IU.  157. 

In  the  Crawford  case,  supra,  it  was  held  that  the 
action  of  assumpsit  was  of  an  equitable  nature,  in 
which  plaintiff  may  recover  from  the  defendant  what 
in  equity  and  good  conscience  he  ought  not  to  retain; 
and  in  the  Fay  case,  supra  (p*  163),  the  court  said: 

**Thi8  is  an  action  upon  the  common  counts  for 
money  had  and  received.  It  is  in  the  nature  of  an 
equitable  proceeding  at  law.  *  The  principle  governing 
in  such  case  is,  that  the  possession  of  money  has  been 
obtained  which  cannot  conscientiously  be  withheld. 
Such  an  action  is  designed  for  the  advancement  of 
justice,  and  it  is  applicable  where  a  person  receives 
money  which  in  equity  and  good  conscience  he  ought 
to  refund.'  '* 

Applying  the  rule  as  announced  by  the  Supreme  Court 
to  the  facts  in  the  case  at  bar,  we  find  that  the  defend- 
ant found  it  necessary  to  construct  a  new  and  larger 
boarding  house  to  house  its  men  near  its  quarries ;  that 
it  had  employed  an  architect  who  prepared  plans  and 
specifications;  that  it  solicited  and  received  bids  for 
the  construction  of  the  boarding  house ;  that  at  its  own 
instance  and  request  plaintiff  was  induced  to  enter 
into  the  invalid  contract,  which  the  Supreme  Court 
held  was  not  malum  in  $e  nor  malum  prohibitum,  but 
was  only  beyond  the  charter  powers  of  plaintiff ;  that 
the  boarding  house  was  constructed  and  paid  for  with- 
out expense  to  the  defendant.  Under  these  circum- 
stances every  principle  of  equity  and  fair  dealing 
requires  that  the  defendant  should  pay  the  reasonable 
value  thereof  to  the  plaintiff,  according  to  the  method 
adopted  by  the  trial  court. 

Defendant  next  contends  that  the  court  erred  in 
allowing  interest,  on  the  ground  that  interest  is  never 
allowable  except  by  statute;  that  the  damages  were 
unliquidated,  and  there  was  no  unreasonable  or  vexa- 
tious delay  in  payment.  Plaintiff  tendered  the  improve- 
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ments  to  the  defendant  May  7,  1908;  the  reasonable 
value  of  them  was  fixed  as  of  that  date,  and  plain- 
tiff having  advanced  the  money  for  the  use  of  the 
defendant,  and  this  action  being  equitable  in  char- 
acter, plaintiff  was  entitled  to  interest.  Leigh  v.  Amer- 
iccm  Brake-Beam  Co.,  205  HI.  147;  Brennan  v.  Gal- 
lagher, 199  HI.  207;  St.  Patrick's  Catholic  Church  of 
Sterling  v.  Daly,  116  111.  76;  Cease  v.  Cockle,  76  111. 
484 ;  Perin  v.  Parker,  126  HI.  201. 

The  judgment  of  the  Municipal  Court  of  Chicago  is 
affirmed. 

Affirmed. 

Mb.  Justice  Goodwin  dissenting: 

I  am  unable  to  concur  in  the  conclusions  reached  by 
the  majority  of  the  court.  As  the  building  in  question 
was  put  upon  the  premises  by  appellee  under  an  ultra 
vires  contract,  it  cannot  resort  to  the  terms  of  that 
contract  in  determining  the  amount  which  it  is  entitled 
to  recover.  It  would  seem  to  be  dear  that  as  the 
contract  was  idtra  vires  it  must,  so  far  as  the  matter 
of  a  recovery  is  concerned,  be  treated  as  a  nullity. 
Appellant  and  appellee  entered  into  an  illegal  agree- 
ment, the  result  of  which  was  that  on  a  certain  day 
appellant  came  into  possession  of  a  building  eon- 
fitructed  by  appellee.  The  Supreme  Court  has  decided 
that  in  the  circumstances  appellant  is  obligated  to 
pay  appellee  the  value  of  the  building;  this,  as  the 
Supreme  Court  pointed  out,  does  not  necessarily  mean 
its  cost,  since  obviously  the  building,  at  the  time  it 
came  into  possession  of  appellant,  might  be  entirely 
useless,  or  worth  even  more  than  its  original  cost. 
The  Supreme  Court,  it  seems  to  me,  has  placed  appel- 
lant in  the  same  situation  as  any  party  to  an  illegal 
contract,  who  has,  under  its  terms,  come  in  the  pos- 
session of  money  or  property  for  which  the  other  party 
has  received  no  compensation.  In  such  a  case,  no 
resort  can  be  had  to  the  terms  of  the  contract,  but  the 
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party  unjustly  enriched  must  restore  the  money  in 
the  one  ease,  or  pay  the  reasonable  value  of  the  prop- 
erty in  the  other.  The  reasonable  value  of  property, 
real  or  personal,  is,  of  course,  what  it  is  worth  when 
it  is  put  to  its  highest  and  best  use.  Presumably,  a 
building  is  \f  orth  most  as  an  improvement  to  the  real 
estate  upon  which  it  is  placed,  although  this,  of  course, 
is  subject  to  exceptions.  Appellee  offered  evidence  of 
the  cost  of  the  building  less  depreciation,  while  appel- 
lant offered  proof  of  the  extent  to  which  they  in- 
creased the  value  of  the  premises.  Appellant's  testi- 
mony, although  uncontradicted,  was  disregarded,  and 
a  judgment  entered  for  the  cost  of  the  improvement 
less  depreciation,  although  there  was  no  evidence  that 
the  property  had  any  value  except  as  ail  improvement 
to  the  realty  upon  which  it  was  placed. 

For  the  reasons  already  indicated,  I  am  of  the  opin- 
ion that  this  action  of  the  court  was  erroneous.  I  am 
also  of  the  opinion  that  the  recovery  in  this  case  is 
not  for  **  money  lent  or  advanced  for  the  use  of  an- 
other," and  that  the  case  in  no  way  comes  within  the 
terms  of  the  statute  in  regard  to  interest,  and  that, 
in  consequence,  the  inclusion  of  interest  was  also 
erroneous* 
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Dayld  Leyl  et  al..  Appellees,  t.  Charles  R.  Beadles  and 

Robert  D.  Beadles,  Appellants. 

Gen.  No.  82,023.    (Not  to  be  reported  In  full.) 

A'ppeal  from  the  Circuit  Court  of  Cook  county;  tbe  Hon.  Adelob 
J.  Petit,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Conrt  at 
the  October  term,  1915.  Affirmed  in  part,  reversed  In  part  and  re- 
manded with  directions.  Opinion  filed  May  9,  1917.  Rehearing 
denied  May  22,  1917.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Statement  of  the  Case. 

Bill  by  David  Levi  and  others,  complainants,  against 
Charles  B.  Beadles  and  Bobert  D.  Beadles,  defendants, 
to  foreclose  a  trust  deed.  From  a  decree  awarding 
B  foreclosure  in  the  form  of  a  warranty  deed  given  as 
security,  defendants  appeal  and  complainant  Levi  as- 
signs cross-errors. 

Henby  W.  Leman  and  Frank  H.  Ctjlvbb,  for  appel- 
lants. 

Gbossberg  &  Haffenbero,  for  appellee  Levi. 

Mb.  Pbesiding  Justice  0  'Connob  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  MoBTGAGES,  {  532 • — When  decree  of  foreclosure  affirmed  i» 
part.  On  a  bill  to  foreclose  a  trust  deed  where  such  foreclosure  was 
denied  on  the  ground  that  the  trust  deed  had  not  been  purchased  b7 
the  complainant  but  that  he  had  obtained  possession  thereof  by  sub- 
terfuge, and  foreclosure  of  a  mortgage  In  the  nature  of  a  warranty 
deed  given  as  security  was  decreed  In  favor  of  complainant,  allow- 
ances being  made  in  the  decree  to  various  parties  for  moneys  due  io 
connection  with  the  carrying  on  of  the  various  transactions  and 
the  erection  of  a  building  on  the  premises,  and  both  parties  being 
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dissatisfied  an  appeal  was  perfected  by  one  and  cross-errors  as- 
signed by  the  other,  held  that  the  decree  should  be  affirmed  except- 
ing as  to  a  certain  allowance  for  master's  fees. 

2.  Equity,  8  401* — when  taxing  of  master^s  fees  as  costs  is  im- 
proper. On  a  bill  to  foreclose  a  trust  deed  where  such  foreclosure 
was  denied,  but  foreclosure  of  a  mortgage  in  the  form  of  a  war- 
ranty deed  given  as  security  was  decreed  and  claims  of  various 
parties  for  moneys  due  in  connection  with  the  carrying  on  of  the 
various  transactions  and  the  erection  of  a  building  on  the  prem- 
ises were  determined,  and  it  appeared  that  the  mastef  who  took  the 
testimony  and  made  his  report  died  prior  to  the  entry  of  the  de- 
cree, and  the  court  requested  another  master  to  draft  the  same,  and 
there  appeared  to  have  been  no  order  of  reference  to  the  latter  mas- 
ter, held  that  the  taxing  of  an  allowance  of  $250  for  the  drafting 
and  redrafting  of  such  decree  as  costs  was  improper. 

3.  EQuriY,  8  396* — when  increase  in  allowance  of  fees  to  master 
is  proper.  On  a  bill  to  foreclose  a  trust  deed  where  such  foreclosure 
was  denied,  but  a  foreclosure  of  a  mortgage  in  the  form  of  a  war- 
ranty deed  given  as  security  was  decreed,  and  claims  of  various 
parties  for  moneys  due  in  connection  with  the  making  of  the  various 
transactions  and  the  erection  of  a  building  on  the  premises  were 
determined,  and  defendant  claimed  that  it  was  error  to  allow  $2,500 
to  a  master  who  had  only  requested  $2,000,  and  it  appeared  that 
before  such  master  had  prepared  his  report  and  before  he  had 
made  up  an  estimate  of  charges  he  died,  and  his  successor  filed  a 
supplemental  report  itemizing  the  services  rendered  by  the  de- 
ceased master  and  stating  that  in  his  opinion  such  services  were 
reasonably  worth  $2,000,  held  that  the  amount  of  fees  to  be  al- 
lowed to  a  master  as  stated  in  his  report  was  not  conclusive  on 
the  chancellor,  and  that  he  might  decrease  or  increase  them,  and 
as  the  record  was  In  six  parts  and  was  certified  as  having  been 
prepared  per  prmdpe,  the  court  was  unable  to  say  whether  the 
record  was  complete,  and  that  it  could  not  say  that  the  allowance 
was  not  authorized. 

4.  Costs,  8  8* — when  assessment  against  complainant  is  proper. 
Where  foreclosure  of  a  trust  deed  was  denied  to  the  complainant 
but  foreclosure  of  a  mortgage  in  the  nature  of  a  warranty  deed 
given  as  security  was  awarded  to  him,  and  such  complainant  ob- 
jected to  the  assessment  to  him  of  $1,500  of  the  costs  Incurred 
before  the  master,  held  that  as  it  appeared  that  such  complainant 
had  obtained  possession  of  the  trust  deed  which  he  sought  to  fore- 
close by  subterfuge,  and  that  a  large  part  of  such  expense  was 
Incurred  by  reason  of  the  attempt  to  uphold  the  pretended  sale  of 
such  trust  deed  to  the  complainant,  such  objection  was  untenable. 
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Peter  Preyenas,  Appellee,  t.  Kalodimos  Brothers  lee 
Cream  &  Candy  Company,  Appellant. 

Gen.  No.  22,030.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  Wi>7DE8,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  May  9,  1917. 
Certiorari  denied  b^  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  by  Peter  Prevenas,  complainant,  against  Kalo- 
dimos Brothers  Ice  Cream  &  Candy  Company  and 
Peter  Kaperonis,  defendants,  to  enjoin  the  sale,  as- 
signing or  incumbering  of  a  fruit  and  candy  store  sold 
by  defendant  Kalodimos  Brothers  Ice  Cream  &  Candy 
Company  to  complainant  and  taken  possession  of 
under  a  chattel  mortgage.  From  an  order  overruling 
a  motion  to  vacate  a  final  decree  for  complainant,  de- 
fendant Kalodimos  Brothers  Ice  Cream  &  Candy  Com- 
pany appeals. 

Thompson,  Tyrrell  &  Chambers,  for  appellant. 

Louis  Brandes,  for  appellee. 

Mr.  Presiding  Justice  O'Connor  delivered  the  opin- 
ion of  the  court. 

Abstract   of  the   Decision. 

1.  JuDOMENT,  S  277* — When  motion  to  act  aside  decree  is  prop- 
erly denied.  A  motion  to  set  aside  a  .decree,  held  properly  denied 
as  within  the  discretion  of  the  court  where  it  was  based  on  tbe 
affidavit  of  an  officer  of  defendant  corporation  that  the  attorney 
who  had  charge  of  the  case  died  and  the  files  were  lost  or  de- 
stroyed and  certain  legal  matters  were  turned  over  to  its  present 
counsel;   that  he  supposed  the  Interests  of  defendant  were  being 
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looked  after  ^  and  he  did  not  learn  of  the  decree  until  about  one 
month  thereafter,  and  defendant's  counsel  made  affidavit  that  de- 
fendant turned  over  to  him  several  cases;  that  employees  of  the 
former  attorney  turned  over  to  him  all  files  except  those  in  the 
case  in  question;  that  he  did  not  fully  understand  the  case  was 
on  the  calendar,  and  it  appeared  that  a  copy  of  notice  to  reinstate 
was  served  on  the  defendant;  that  the  transactions  involved  the 
purchase  of  a  store  and  that  payments  had  been  made  under  the 
contract  and  possession  taken. 

2.  Account,  |  40* — when  accounting  properly  heard  hy  chan- 
cellor. Where  an  accounting  consists  of  but  two  items,  it  may  be 
heard  before  the  chancellor  without  a  reference  to  a  master. 


J.  F.  Dougherty^  Appellee,  y.  Frederick  Beeklenberg, 

Appellant. 

Gen.  No.  21,916.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  E.   « 
Rtan,  Judge,  presiding.    Heard  in  the  Branch  Appellate  Cdurt  at 
the  October  term,  1915.    Affirmed.    Opinion  filed  May  9,  1917.    Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  .final). 

Statement  of  the  Case. 

Action  by  J.  F.  Dougherty,  plaintiff,  against  Fred- 
erick Becklenberg,  defendant,  to  recover  a  real  estate 
commission.  From  a  judgment  for  plaintiff  for 
$3,125,  defendant  appeals.     • 

SoNNENSOHEiN,  Bekkson  &  FisHELL  and  Edward  H. 
MoEBis,  for  appellant. 

William  McKinley,  for  appellee;  A.  A.  McKinlby 
and  Luther  F.  Bikkley,  of  counsel. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 


•See  Illinois  Notes  Dlsett,  VoU.  XI  to  XY,  and  CnmnlaUye  Qunrterij,  Mune 
topic  and  section  number. 
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Abstract  of  the  Beelsioii. 

L  BB0KES8,  i  88* — what  constitutet  prima  fade  ca$e  in  action 
for  commisiiona.  In  an  action  to  recover  a  commission  on  a  ctr- 
tain  real  estate  deal,  where  defendant  agreed  to  pay  plaintiff  a 
certain  commission  upon  consummation  of  the  deal,  a  prima  fade 
case  held  to  be  made  out  when  plaintiff  showed  a  contract  for 
the  sale  of  the  land  formally  executed  by  the  parties  and  accepted 
by  the  defendant,  notwithstanding  the  defendant  later  refused  to 
carry  out  the  contract 

2.  CoBPOBATioNs,  {  431* — When  word  in  signature  ii  deicrtptto 
persowB,  The  word  "treasurer"  after  the  name  of  an  officer  of  a 
corporation  is  deacriptio  peraoncs, 

3.  CoBFORATiONS,  i  430* — What  is  sufficient  signature  to  agree- 
ment. The  name  of  a  certain  company  to  a  certain  agreement,  hel4 
to  be  sufficient  if  placed  there  by  a  person  authorized  to  act  for 
the  company,  even  though  the  signature  of  the  person  acting  as  the 
company's  agent  did  not  itself  appear. 


American  Hiatal  Cempany,  Appellee,  ▼.  U.  S.  Redii«tten 

Company,  Appellant. 

Oen.  No.  31,925.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hob.  J.  J- 
Cooke,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  October  term,  1915.  Affirmed.  Opinion  filed  May  9,  1917.  Re- 
hearing denied  May  22,  1917.* 

Statement  of  the  Case. 

Action  by  the  American  Metal  Company,  plaintiff, 
against  the  U.  S.  Rednction  Company,  defendant,  to 
recover  for  the  breach  by  defendant  of  a  contract  for 
the  purchase  of  150  tons  of  antimonial  lead.  From  a 
judgment  for  plaintiff  for  $807.67,  defendant  appeals. 

•See  llllnolii  Notes  Dlgent,  Vols.  XI  to  XY.  and  CumnlaUve  Quftrterlj,  i«im 
topic  and  tectlon  number. 
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SiijBeb,  Ibaacs,  Siubee  &  WoLBY,  for  appellant. 
FBLQBp^rHAii  &  WiLBON,  f  or  appellee. 

Mb.  JxTSTicps  Goodwin  delivered  the  opinion  of  the 
conrL 

Abstract  of  the  Decision. 

1.  Salbb,  I  114* — when  refusal  to  accept  thipmenta  constitutes 
iMreach  of  contract.  Where  defendant  contracted  to  purchase  of 
plaintiff  certain  "Newark  antlmonlal  lead,  running  approximately 
from  16%  to  18%  antimony  and  not  above  1%  arsenic/'  and  ac- 
cepted a  certain  quantity  shipped  but  refused  to  acce])t  further 
shipments  unless  they  were  found  to  be  absolutely  free  from  cop- 
per, and  defendant's  witnesses  testified  no  antlmonlal  lead  is  pro- 
duced "absolutely  free  of  copper,"  and  there  was  no  evidence  that 
the  amount  of  copper  supposed  to  be  In  the  antlmonlal  lead  was 
sufllcient  to  impair  its  value  or  render  It  unsuitable  to  defendant's 
purposes,  held  t^at  defendant's  refusal  to  accept  shipments  unless 
found  to  be  absolutely  free  from  copper  constituted  a  breach  of  the 
contract  for.  which  plaintiff  would  be  entitled  to  recover. 

2.  Sales,  |  65* — what  is  effect  of  provision  in  contract  as  to 
prohibition  of  given  substance  in  ore.  The  expression  in  a  contract 
of  a  prohibition  against  the  presence  of  a  given  substance  in  ore 
sold  would,  under  ordinary  canons  of  construction,  exclude  any 
implied  exclusion  of  any  other  substance. 


•See  niinots  Notes  DIvett,  YeU.  XI  lo  XY,  and  Ciimiil«ttT«  i^oarterly, 
topic  aad  Mctkni  ii«inb«r. 
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Conrad  y.  Charles  A.  Steyens  ft  Brothers,  205  IlL  App.  494. 


Carrie   Conrad^  Appellee,   t.   Charles   A.   Steyens  & 

Brothers,  Appellant. 

Gen.  No.  21,942.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  11  L 
McKiKLEY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.    Affirmed.    Opinion  filed  May  9,  1917. 

Statement  of  the  Case. 

Action  by  Carrie  Conrad,  plaintiff,  against  Charles 

A.  Stevens  &  Brothers,  defendant,  to  recover  damages 

\      for  personal  injuries  sustained  by  plaintiff's  fall  on  a 

stairway  in  defendant's  building.    From  a  judgment 

for  plaintiff  for  $2,500,  defendant  appeals. 

» 

John  A.  Bloominqston,  for  appellant. 

RiCHABD  J.  Finn,  for  appellee. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  SAiASTEB  AND  SEBYANT,  i  683* — toHen  eiHdence  sufflcient  to 
show  failure  to  provide  proper  handraiU  on  stairtcay.  Evidence 
held  sufficient  to  sustain  the  finding  that  defendants  had  failed  to 
provide  proper  and  substantial  handrails  on  the  stairway  in  de- 
fendant's building  where  plaintiff,  an  employee,  sustained  injuries, 
as  required  by  Rev.  St.  ch.  48,  sec.  104  (J.  &  A.  f  5401),  providing 
that  proper  and  substantial  handrails  shall  be  provided  on  all  stair- 
ways in  factories,  mercantile  establishments,  miUs  or  workshops, 
etc. 

2.  BfASTEB  AND  SERVANT — wTuit  is  fiot  proper  handrail  on  stair- 
way.  Where  a  certain  handrailing  at  the  top  of  a  stairway  in 
defendant's  building  had  been  cut  away  on  the  outside  and  the  end 
of  an  upright  supporting  a  series  of  shelves  'set  into  the  part  cut 

•8e«  nUnols  Notes  Dl^eat,  Toll.  XI  to  XV,  and  CvmiihitlTo  Quarterly,  nme 
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away  for  about  two  feet  from  the  top  of  the  stairway,  so  that  it 
would  be  impossible  to  grasp  it,  although  a  hand  or  a  portion  of 
it  might  rest  upon  it,  held  that  such  was  not  a  "proper"  handrail 
within  Rev.  St.  ch.  48,  sec.  104  (J.  ft  A.  f  5401),  providing  that 
proper  and  substantial  handrails  shall  be  provided  on  all  stairways 
in  factories,  mercantile  establishments,  mills  or  workshops,  etc. 

3.  iNSTBucnoNs,  {  67* — when  not  erroneous  because  assuming 
facts.  It  is  not  erroneous  to  assume,  in  an  instruction,  the  exist- 
ence of  an  uncontroverted  fact  fully  disclosed  by  the  evidence. 

4.  Appeal  and  ebbob,  {  883* — necessity  of  abstracting  instruction. 
Where  complaint  was  made  on  appeal  of  the  modification  "of  an- 
other instruction,'-'  but  the  instruction  itself  was  not  identified  or 
abstracted,  held  that  the  court  was  not  constrained  to  search  the 
record  for  it 

5.  Damages,  i  115* — when  judgment  not  excessive.  A  judgment 
for  $2,500  for  personal  injuries  held  not  excessive. 

6.  Appeal  and  ebbob,  {  1752* — when  judgment  affirmed  for  in- 
sufficiency  of  abstract.  Where  appellant's  abstract  was  stricken 
from  the  record  as  not  complying  with  the  rules,  and  he  filed  a  so- 
called  "additional  abstract  of  record"  which  merely  attempted  to 
supplement  the  former  abstract  and  was  altogether  incomplete  In 
itself  or  with  the  former,  held  that  affirmance  of  the  Judgment  was 
proper. 

•Sm  nilnots  Notes  Digest,  Vols.  XI  to  XV.  aad  CvmiilatlTe  Qnartcrlj. 
tople  aad  Mellon  number. 
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Hueglln  ▼.  Itetote  of  Hesser,  BOS  IlL  App.  496. 


In  the   Hatter  of  the   Estate  of  Max   H.  HeMer, 

Beeeased. 
Claim  of  Charles  Hueglin  et  al..  Appellees,  t.  Estate 

of  Max  M.  Hesser,  Appellant. 

Oen.  No.  21,95S.    <Not  to  be  reported  In  fnll.) 

Appeal  from  the  Circuit  Court  of  Codk  county;  the  Hon.  John  P. 
McOooBTT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Affirmed.  Opinion  filed  May  9,  1917. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Claim  by  Charles  Hueglin  and  others,  claimants, 
against  the  estate  of  Max  M.  Hesser,  deceased,  for  the 
manufacture  by  claimants  of  a  certain  wire  form  for 
holding  clothes  lines.  From  a  judgment  for  daimants 
for  $1,500,  the  administratrix  of  the  estate  appeals. 

ZEisiiEBy  FniEDscAiir  &  Zbiblsb,  for  appellant. 

Walteb  H.  Eckebt,  for  appellees. 

Mb.  Justicb  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  GoNTBAOTB,  |  387* — vDlien  evidence  iM  sufficient  U>  show  breach 
of  contract  for  manufacturing  invented  article.  Ehridence  held  suf- 
ficient to  sustain  finding  that  deceased's  partner  and  his  executrix 
refused  to  perform  a  contract  between  the  deceased  and  claimants 
for  the  manufacture  by  claimants  of  certain  forms  inyented  by  tbe 
deceased,  and  that  the  negotiations  between  the  deceased's  partner, 
his  executrix  and  one  of  the  claimants  immediately  following  the 
deceased's  death  were  for  the  sole  purpose  of  reducing  or  avoiding 
claimants'  damages  on  account  of  such  refusaL 

2.  Davaokb,  {  190* — when  evidence  is  sufficient  to  sustain  ver- 
dict. Bvidence  held  sufficient  to  sustain  a  finding  of  $1,500  damages 
for  breach  of  contract. 
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Ghapmaa  r.  Chicago  City  Railway  Co.,  205  in.  App.  497. 


Jennie  Chapman,  Appellee,  t.  Chieago  City  Railway 

Company,  Appellant. 

Cten.  No.  21,961.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L. 
McKiNxxT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Reversed  and  remanded.  Opinion  filed 
May  9,  1917. 

Statement  of  the  Case. 

Action  by  Jennie  Chapman,  plaintiff,  against  the 
Chicago  City  Railway  Company,  defendant,  to  recover 
damages  for  personal  injnries  sustained  by  plaintiff 
by  being  struck  by  defendant's  street  car  at  a  street 
crossing.  From  a  judgment  for  plaintiff  for  $3,500, 
defendant  appeals. 

Fbanklin  B.  Hussey  and  Chablbs  Le  Boy  Bbown, 
for  appellant ;  John  B.  GuiUiiAMS,  of  connseL 

BiCHABD  J.  FiKK,  for  appellee. 

Ma.  Justice  Goodwik  delivered  the  opinion  of  the 
oonrt. 

Abstraet  of  the  Decision. 

1.  NsoiiiOENCK,  {  209^ — when  instruction  on  voluntary  intoxicd- 
ti4m  as  contrilmtory  negligence  is  erroneous.  An  instruction  that 
"while  evidence  of  voluntary  intoxication  is  competent  to  be  con- 
sidered by  the  jury  in  determining  whether  the  person  was  taking 
that  care  of  .his  safety  which  a  reasonably  prudent  man  or  woman, 
who  was  sober,  would  take  under  the  same  circumstances.  It  does 
not  of  itself  constitute  contributory  negligence,"  held  argumentative 
and  misleading,  and  as  attempting  to  minimize  or  destroy  the  effect 
of  legitimate  evidence. 

2.  Appeal  and  ebbob,  |  1662* — when  error  in  instruction  not 


•Sm  miDois  NotM  Divest,  Tol».  XI  lo  XVt  saA  CvmiilatlTf  QniirtcrlT.  iMBo 
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cured  by  another  instruction.  Where  two  instructiona,  one  of  which 
was  argumentative,  misleading  and  incomplete,  as  to  the  considert- 
tion  by  the  jury  of  evidence  as  to  intoxication  of  a  party,  were 
detached  and  disconnected,  held  that  it  could  not  be  assumed  that 
the  Jury  as  a  matter  of  fact  considered  the  two  together  as  one  in- 
struction so  as  to  cure  such  improper  Instruction. 

3.  Appeal  and  ekbob.  i  1316* — when  not  assumed  that  jury  de- 
cided case  on  another  theory.  Where  the  instructions  offered  on  be- 
half of  both  parties  showed  the  case  was  submitted  to  the  Jury  upon 
a  certain  theory,  held  that  the  court  could  not  decide  the  case  upon 
an  hypothesis,  resting  upon  surmise  and  conjecture,  that  the  Jury 
decided  the  case  upon  another  theory. 

4.  Instbuctions,  §  IS^^-when  fatally  erroneous  because  argu- 
mentative and  misleading.  Where  the  testimony  as  to  a  party's 
intoxication  was  sharply  conflicting  and  the  question  was  of  im- 
portance, an  instruction  as  to  the  consideration  of  such  testimony 
which  was  argumentative  and  misleading,  held  to  be  fatally  er- 
roneous. 

O'CoNNOB,  P.  J.,  dissenting. 


Margaret  M,  Delscamp,  Appellee,  y.  Hahnemann  Hos- 
pital of  the  City  of  Chicago,  Appellant. 

Gen.  No.  31,995. 

1.  c  Statutes,  {  43^ — v>hat  is  necessary  as  to  classification  of  en- 
terprises. When  the  Legislature  attempts  to  subject  enterprises  to 
a  new  sort  of  liability  not  known  to  the  common  law,  and  without 
any  affirmative  election  on  the  part  of  the  proprietors  of  sucb 
enterprises,  the  classification  should  be  so  clear  that  all  such  pro- 
prietors will  know  at  once  whether  they  were  or  were  not  included. 

2.  WoBK MEN'S  Compensation  Act,  {  !♦ — how  construed.  Legis- 
lation, like  the  Workmen's  Compensation  Act,  designed  to  promote 
the  general  welfare  of  the  State,  should  not  be  so  construed,  on  the 
one  hand,  as  to  defeat  its  object  and  on  the  other,  as  to  make  it 
a  net  for  the  unwary. 

3.  Workmen's  Compensation  Act,  {  !• — when  business  is  not 
extrahazardous.  Where  defendant's  business  was  that  of  main- 
taining a  hospital  in  a  structure  containing  elevators,  high  pressure 

•Sm  nilnoli  Notes  Diireat,  Vols.  XI  to  XT,  and  CvmiilatiTO  Qimrtcrir. 
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boilers,  electric  wiring  and  apparatus  for  generating  and  conducting 
elck^tricity  and  stairways,  subject,  together  with  the  building,  to  the 
r^ulatory  ordinances  of  a  large  city,  held  that  such  business  was 
not  extrahazardous  within  the  meaning  of  clause  8,  paragraph  (b) 
of  section  3  of  the  Workmen's  Compensation  Act  of  1913  [Cal.  111. 
St  Supp.  1916,  1  6475(3)1,  declaring  occupations,  enterprises  or 
buBinesses  to  be  extrahazardous  in  which  statutory  or  municipal 
ordinance  regulations  may  be  imposed  for  the  regulating,  guarding, 
use  or  placing  of  machinery  or  appliances,  or  for  the  protection  or 
safeguarding  of  employees  or  the  public  therein. 
O'CoNNOB,  P.  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  William 
M.  Vandkybnixb,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Reversed.  Opinion  filed  May  9, 
1917. 


AsHOEAFT  &  AsHGBAPT^  for  appellant;  Chables  F. 
Bathbun,  of  counsel. 

M.  D.  DoLAN,  for  appellee. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit 
Court  quashing  and  dismissing  a  writ  of  certiorari  to 
review  a  proceeding  of  the  Industrial  Board  which 
awarded  to  appellee  $3,500  on  a  claim  brought  under 
the  Workmen's  Compensation  Act  of  1913,  on  account 
of  the  death  of  her  husband  while  in  the  employ  of 
the  appellant. 

The  record  discloses  that  the  deceased  was  em- 
ployed by  appellant  as  chief  engineer  of  its  hospital, 
and  as  such  it  was  his  duty  to  superintend  the  up- 
keep and  repair  of  the  machinery,  heating,  ventilation 
and  lighting  systems ;  that  he  met  his  death  as  the  re- 
sult of  a  fall  while  coming  down  the  rear  stairway 
from  the  third  floor. 

The  appellee  contends  that  as  the  structure  used  by 
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the  appellant  eontained  elevators,  high-pres^Hire  boil- 
ers,  electric  wiring  and  apparatus  for  generating  and 
conducting  electricity,  and  stairways,  subject  to  the 
regulatory  ordinances  of  the  City  of  Chicago,  and  as 
the  building  itself  was  subject  to  the  same  ordinances, 
the  business  or  enterprise  of  appellant  came  within 
clause  8,  paragraph  **b''  of  section  3  of  the  Woric- 
men's  Compensation  Act  of  1913  [Cal.  HI,  St  Supp. 
1916,  ^  5475(3)],  and  that,  therefore,  appellant  was 
subject  to  the  terms  of  the  act,  although  it  had  not 
given  notice  of  its  election  to  be  bound  by  it  The 
section  in  question  is  as  follows : 

**3.  (a)  In  any  action  to  recover  damages  against 
an  employer,  engaged  in  any  of  the  occupations,  enter- 
prises or  businesses  enumerated  in  paragraph  (b)  of 
this  section,  who  shall  elect  not  to  provide  and  pay 
compensation  to  any  employee,  aeeording  to  the  pro- 
visions of  this  act,  it  shall  not  be  a  defense,  that: 
First,  the  employee  assumed  the  risks  of  the  «nploy- 
ment ;  second,  the  injury  ojr  death  was  caused  in  whole 
or  in  part  hj  the  negligence  of  a  fellow-servant;  or 
third,  the  injury  or  dea^Ji  was  pcosimately  caused  by 
the  contributory  negligence  of  the  employee. 

**  (b)  The  provisions  of  paragraph  (a)  of  this  sec- 
tion shall  only  apply  to  an  employer  engaged  in  any 
of  the  following  occupations,  enterprises  or  busi- 
nesses, namely: 

**1.  The  building,  maintaining,  repairing  or  de- 
molishing of  any  structure; 

"2.    Construction,  excavating  or  electrical  work; 

**3.  Carriage  hj  land  (jr  water  and  loading  or  m- 
loading  in  connection  therewith; 

**4.  The  operation  of  any  warehouse  or  general  or 
terminal  store  horoses; 

'^5.    Mining,  surface  mining  or  quarrying; 

'^6.  Any  enterprise  in  which  explosive  zaaieruils 
are  manufactured,  handled  or  used  in  daagerons 
quantities ; 

*  *  7.  In  any  enterprise  wherein  molten  metal,  or  ex- 
plosive or  injurious  gases  or  vapors,  or  iaflanunable 
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vapors  or  fltdds,  or  corrosive  acids,  are  manufactured, 
used,  generated,  stored  or  conveyed  in  dangerous 
quantities ; 

*  *  8.  In  any  enterprise  in  which  statutory  or  munic- 
ipal ordinance  regulations  are  now  or  shall  hereafter 
be  imposed  for  the  regulating,  guarding,  use  or  tiie 
placing  of  machinery  or  appliances,  or  for  the  protec- 
tion and  safeguarding  of  the  employees  or  the  public 
therein;  each  of  wMch  occupations,  enterprises  or 
businesses  are  hereby  declared  to  be  extrahazardous. ' ' 

The  question  before  the  court  in  this  case,  therefore, 
is  as  to  whether  appellant  was  an  employer  engaged 
in  any  of  the  *  *  occupations,  enterprises  or  businesses ' ' 
enumerated  in  paragraph  (b)  above  quoted.  Clearly 
appellant's  sole  business  was  that  of  maintaining  a 
hospital ;  in  no  way  can  such  an  enterprise  be  said  to 
be  extrahazardous  as  that  term  has  been  construed  in 
the  case  of  Uphoff  v.  Industrial  Board  of  Illinois,  271 
111.  312  [13  N.  C.  0.  A.  80],  where  the  court  said,  at 
page  317 : 

^^It  is  also  plain  that  the  Legislature  only  intended 
to  include  under  paragraph  (b)  any  such  occupations, 
enterprises  or  businesses  of  the  employer  when  they 
were  properly  considered  to  be  *  extrahazardous. '  It 
is  true  that  the  clause  in  subdivision  8  of  said  para- 
graph (b)  calling  all  of  these  trades,  businesses,  en- 
terprises or  occupations  extrahazardous  was  inserted 
for  the  purpose  of  making  clear  what  was  considered 
extrahazardous,  but  it  is  also  clear  that  the  Legisla- 
ture did  riot  intend  to  include  work  that  everyone 
Imows  is  not  extrahazardous  or  even  hazardous. ' ' 

Nor  does  appellant  seem  to  be  engaged  in  an  extra- 
hazardous enterprise  merely  because  it  occupies  a 
building  suitably  large  for  its  needs,  and  equipped 
with  the  apparently  usual  and  customary  freight  and 
passenger  elevators,  system  of  high-pressure  boilers, 
wiring  and  electrical  apparatus  for  generating  and 
conducting  electricity,  and  a  steam-heating  system,  al- 
though these  appliances  are,  like  many  others  in  com- 
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mon,  every-day  use,  subject  to  municipal  regulations. 
When  the  Legislature  attempts  to  subject  enterprises 
to  a  new  sort  of  liability  not  known  to  the  common 
law,  and  without  any  affirmative  election  on  the  part 
of  the  employer,  it  would  seem  that  the  classification 
should  be  so  clear  that  all  employers  would  know  at 
once  whether  they  were  or  were  not  included.  It  log- 
ically follows  from  this  that  if  the  act  does  not,  by 
its  terms,  clearly  include  an  enterprise,  then  the  Leg- 
islature, according  to  the  ordinary  canons  of  construc- 
tion, cannot  be  presumed  to  have  intended  that  the 
enterprise  should  fall  within  its  terms.  Any  other 
construction  would  lead  to  doubt  and  uncertainty. 
While  legislation  of  this  kind,  designed  to  promote  the 
general  welfare  of  the  State,  ought  not  to  be  so  con- 
strued as  to  defeat  its  object,  yet,  on  the  other  hand, 
it  should  not  be  so  construed  as  to  make  it  a  net  for 
the  unwary. 

As  we  are,  therefore,  of  the  opinion  that  appellant's 
business  was  not  extrahazardous  within  the  meaning 
of  the  term  as  defined  by  our  Supreme  Court,  and  is 
not  included  within  the  language  6f  section  3,  the 
judgments  of  the  Circuit  Court  and  the  Industrial 
Board  are  reversed. 

Reversed. 

Mb.  Presiding  Justice  O'Connob  dissenting: 
This  proceeding  involves  a  claim  for  compensation 
for  the  death  of  appellee's  husband  undet  the  Work- 
men's Compensation  Act  of  1913.  The  proceedings 
before  the  Industrial  Board  resulted  in  the  allowance 
of  compensation  to  appellee  aggregating  $3,500,  pay- 
able iti  instalments.  The  evidence  disclosed  that  ap- 
pellant is  a  corporation  organized  not  for  pecuniary 
profit,  and  conducts  and  operates  a  hospital  in  Chi- 
cago. Appellee's  husband,  William  H.  Delscamp,  was 
employed  by  appellant  as  ohief  engineer.    His  duties 
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were  to  superintend  the  operation  and  repair  of  the 
heating,  lighting,  ventilation  and  plumbing  systems  of 
the  hospital.  About  four  o^clock  p.  m.,  December  16, 
1915,  he  was  found  lying  in  an  injured  and  uncon- 
scious condition  at  the  foot  of  the  basement  stairs  in 
the  rear  of  the  hospital.  Upon  examination  it  was 
found  that  he  sustained  a  fracture  of  the  skull  and 
other  injuries,  from  which  he  died  a  few  days  later. 

Appellant  contends  that  it  is  not  subject  to  the  pro- 
visions of  the  Workmen  *s  Compensation  Act,  in  that 
the  business  or  occupation  which  it  conducted  was  not 
extrahazardous  within  the  meaning  of  the  act,  and  as 
it  had  not  given  the  notice  of  its  election  to  accept  the 
terms  of  the  act,  as  provided  by  section  1,  para- 
graph (a),  the  Industrial  Board  was  therefore  without 
jurisdiction. 

It  is  conceded  that  appellant  did  not  give  the  notice 
of  its  election  to  accept  the  terms  of  the  act,  as  pro- 
vided. The  question  then  is  whether  the  hospital  as 
conducted  by  appellant  was  an  extrahazardous  busi- 
ness as  defined  in  the  act.  Section  3,  paragraph  (b) 
of  the  Act  [Cal.  111.  St.  Supp.  1916,  H  5475(3)]  enu- 
merates certain  occupations,  enterprises  or  businesses 
which  are  deemed  extrahazardous.  Paragraph  (b),  so 
far  as  material,  is  as  follows : 

*  *  8.  In  any  enterprise  in  which  statutory  or  munic- 
ipal ordinance  regulations  are  now  or  shall  hereafter 
be  imposed  for  the  regulating,  guarding,  use  or  the 
placing  of  machinery  or  appliances,  or  for  the  protec- 
tion and  safeguarding  of  the  employees  or  the  public 
therein;  each  of  which  occupations,  enterprises  or 
businesses  are  hereby  declared  to  be  extrahazardous. ' ' 

In  construing  subdivision  8  of  paragraph  (b),  the 
Supreme  Court,  in  the  case  of  Uphoff  v.  Industrial 
Board  of  Illinois,  271  111.  312  [13  N.  C.  C.  A.  80],  said 

p.  317: 

**It  is  also  plain  that  the  Legislature  only  intended 
to  include  under  paragraph  (b)  any  such  occupations, 
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enterprises  or  businesses  of  the  employer  when  they 
were  properly  considered  to  be  *  extrahazardous/  It 
is  true  that  the  clause  in  subdivision  8  of  said  para- 
graph (b)  calling  all  of  these  trades,  businesses,  enter- 
prises or  occupations  extrahazardous  was  inserted  for 
the  purpose  of  making  clear  what  was  considered  ex- 
trahazardous, but  it  is  also  clear  that  the  Legislatar'^ 
did  not  intend  to  include  work  that  everyone  bwws  is 
not  extrahazardous  or  even  hazardous/* 

The  evidence  teiids  to  show  that  appellant  conducts 
a  hospital  in  the  City  of  Chicago  in  a  seven-story 
building,  which  is  equipped  with  freight  and  passen- 
ger elevators;  a  system  of  high-pressure  boilers  in 
the  basement;  a  system  of  wiring  and  electrical  ap- 
paratus, used  for  generating  and  conducting  electri- 
city, and  a  steam-heating  system;  all  of  which,  as  to 
installation  and  operation,  are  regulated  and  con- 
trolled by  ordinances  of  the  City  of  Chicago,  '*for  the 
protection  and  safeguarding  of  the  employees  or  the 
public. ' '  The  evidence  further  tends  to  show  that  it 
is  the  duty  of  the  deceased  to  supervise  the  operation 
of  all  these  appliances,  and  that  in  the  performance  of 
his  duties  he  was  required  to  use  the  freight  and  pas- 
senger elevators  from  time  to  time  in  going  to  and 
from  the  several  floors  of  the  hospital ;  that  he  had  a 
desk  in  the  basement  near  the  boilers  where  he  conld 
be  found  when  not  called  by  his  duties  to  some  other 
portion  of  the  building.  His  hours  of  work  were  from 
eight  o'clock  in  the  morning  until  six  or  seven  o'clock 
in  the  evening.  Sometimes  he  worked  all  night,  and 
he  was  expected  to  call  on  Simdays  at  the  hospital. 
He  had  worked  at  the  hospital  for  more  than  seven- 
teen years.  The  witness  Burt,  who  was  the  general 
superintendent  of  the  hospital  for  twenty  years,  testi- 
fied that  on  an  occasion  when  he  saw  the  deceased  ub- 
der  the  influence  of  liquor,  he  told  him  he  must  stop 
drinking ;  that  *  *  I  would  not  feel  the  confidence  to  let 
him  t^tk^  charge  of  ^  high  pressure  plant  b^Cftuse  there 
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might  be  something  happen  to  a  lot  of  sick  people; 
we  could  not  take  a  chance/' 

Section  4  of  the  Act  [Cal.  111.  St.  Supp.  1916, 
T[  5475(4)]  defines  the  term  ** employer"  to  be  ** every 
person,  firm,  public  or  private  corporation,  including 
hospitals,  public  service,  eleemosynary,  religious  or 
charitable  corporations  or  associations,"  who  have 
come  under  the  act  by  notice  or  otherwise.  From  this 
it  appears  that  a  hospital,  if  its  business  is  extrahaz- 
ardous within  the  meaning  of  section  3,  paragraph  (b) 
would  under  section  2  [Cal.  111.  St.  Supp.  1916, 
^  5475(2)],  come  within  tjie  act  without  notice.  From 
a  careful  consideration  of  this  paragraph,  and  the 
manner  in  which  the  hospital  was  constructed  and  op- 
erated, I  am  clearly  of  the  opinion  that  appellant  is 
subject  to  the  provisions  of  the  act,  and  that,  if  the 
deceased  received  accidental  injuries  **  arising  out  of 
and  in  the  course  of  the  employment,"  then  under  the 
rule  announced  in  the  cases  of  Suburban  Ice  Co.  v.  Ivir 
dustrial  Board  of  Illinois,  274  HI.  630;  Vaughan's 
Seed  Store  v.  Simonini,  275  HI.  477 ;  Marshall  v.  City 
of  Pekin,  276  HI.  187,  appellee  was  entitled  to  recover. 

Appellant,  however,  contends  that  there  was  no  evi- 
dence that  the  injuries  received  were  accidental,  or 
that  they  arose  out  of  and  in  the  course  of  his  em- 
ployment. In  support  of  this  contention  it  is  argued 
that  no  one  saw  how  the  injuries  were  received,  and  that 
the  evidence  dearly  shows  that  the  deceased,  at  and 
prior  to  the  time  he  was  injured,  was  intoxicated, 
and  was  not  in  the  discharge  of  his  duties,  but  was  in- 
jured as  a  result  of  such  intoxication. 

The  evidence  tends  to  show  that  the  deceased  had 
been  in.  the  employ  of  appellant  for  more  than  seven- 
teen years ;  that  his  duties  took  him  from  time  to  time 
to  all  parts  of  the  building;  that  his  desk  was  in  the 
boiler  room  in  the  basement ;  that  the  usual  method  of 
reaching  his  desk  was  by  means  of  the  stairway,  at 


506  Appellate  Courts  of  Illinois. 


DelBcamp  y.  Hahnemann  Hospital,  205  111.  App.  498. 


the  foot  of  which  he  was  found  unconscious;  that  it 
was  necessary  for  him  in  the  discharge  of  his  duties  to 
go  up  and  down  this  stairway  several  times  daily; 
that  about  fifteen  minutes  before  he  was  found  he 
went  up  the  stairs  from  the  boiler  room  to  fix  some 
radiators;  that  a  little  later  he  was  seen  going  down 
the  stairs  in  the  direction  of  his  desk;  that  the  stair- 
way was  dark,  and  immediately  thereafter  he  was 
found  unconscious  at  the  foot  of  the  stairs.  There 
was  evidence,  however,  which  tended  to  show  that  the 
deceased  had  been  drinking  during  the  day  and  was 
intoxicated;  that  he  was  sp  under  the  influence  of 
liquor  that  he  could  sca^rcely  navigate;  that  he  was 
seen  to  stagger  towards  the  stairway.  On  the  other 
hand,  there  was  evidence  tending  to  show  that  he  was 
not  under  the  influence  of  liquor,  although  he  had  been 
drinking  some  during  the  day;  that  he  had  been  on 
duty  all  day  and  was  on  duty  at  the  time  he  received 
the  injuries.  I  think  there  is  evidence  to  sustain  the 
finding  of  the  Industrial  Board  that  he  received  acci- 
dental injuries  arising  out  of  and  in  the  course  of  his 
employment,  and,  in  the  absence  of  fraud,  both  the 
Circuit  Court  and  this  court  are  bound  by  such  find- 
ing. Mimn  V.  Industrial  Board  of  Illinois,  274  111.  70 
[12  N.  C.  C.  A.  652]. 
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Mary  T.  Case  and  Frances  Plrase,  Conservatrlx^  Ap- 
pellees^  y.  John  E.  Case^  AppellaHt. 

Oen.  No.  21,998.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  J.  H. 
FoBNOFF,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.    Affirmed.    Opinion  filed  May  9,  1917. 

Statement  of  the  Case*. 

Bill  hj  Mary  T.  Case,  an  insane  person,  and  Frances 
Pirase,  her  conservatrix,  complainants,  against  John 
E.  Case,  defendant,  for  divorce.  From  an  order  in- 
creasing complainants'  allowance  of  temporary  ali- 
mony from  $30  to  $50  a  montji,  defendant  appeals. 

Delavak  B.  Cole,  for  appellant. 

Hbnby  R.  Baldwin,  for  appellees. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
conrt. 

Abstraet  of  the  Deelslon. 

DiYOBOB,  I  110* — tohen  increase  in  alimony  is  not  erroneous.  In- 
crease of  alimony  from  $30  to  $60  a  month,  held  not  erroneous, 
where  the  latter  amount  had  been  paid  from  1906  to  1914,  and  de- 
fendant  was  receiving  $46  a  week  salary,  and  complainant  was  an 
Insane  person. 

•See  nilnois  Notee  Digest,  Tola.  XI  to  XY,  mnd  CumalatlTe  Qnarterlj,  mubm 
tople  and  ■ectlon  number. 
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Jolm  e.  O'Nell,  Plaintiff  in  Brror^  y.  City  of  ekieaso, 

Defendant  in  Error. 

Aen.  No*  Sl^SSS.    (Not  to  be  reported  in  full.) 

Brror  to  the  Stipeiior  Court  of  Cook  county;  the  Hon.  THSOtKnc 
Bbentano,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
May  9,  1917.    Rehearing  denied  May  24,  1917. 

StatemMit  of  the  Case. 

Action  by  John  G.  O  'Neil,  plaintiff,  against  the  City 
of  Chicago,  defendant,  to  recover  for  alleged  wrong- 
ful exclusion  by  defendant  of  plaintiff  from  perform- 
ance by  plaintiff  of  a  certain  contract  entered  into  be- 
tween plaintiff  and  defendant  upon  the  acceptance  by 
defendant  of  plaintiff's  bid  upon  certain  work  to  be 
performed  at  Lake  View  Pumping  Station  of  defend- 
ant.   From  a  judgment  for  defendant,  plaintiff  brings 

erroir. 

Plaintiff  was  the  highest  of  three  bidders  on  fie 
work  in  question  when  the  bids  were  first  submitted. 
Shortly  after  acceptance  of  his  bid  and  making  of  the 
contract  referred  to,  one  of  the  other  bidders  institnted 
suit  alleging  the  contract  was  illegal  and  void,  as  not 
complying  with  the  statutes  requiring  competitive  bid- 
ding, and  asking  injunction  against  this  plaintiff  and 
defendant.  A  temporary  injunction  was  issued  and 
later  the  presiding  judge  gave  an  oral  opinion  diyeofc- 
ing  the  entry  of  a  final  decree  granting  a  perpetual 
injunction.  Before  entry  of  such  decree  this  judge 
died.  Thereafter  the  city  readvertised  the  work  and 
again  entered  into  a  contract  with  plaintiff  to  do  sub- 
stantially the  same  work.  Such  contract  was  carried 
out  and  the  work  completed  by  him.  Said  suit  was 
dismissed  by  stipulation  of  the  parties. 
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JoSN  S.  HuMMEB,  CoBUBN  &  Bektley  and  Jambs  E, 
McGbath,  for  plaintiff  in  error. 

Samuel  A.  Ettblson,  for  defendant  in  error;  Mob- 
tow  S.  Ckessy,  Wiluam  C.  Rigby  and  Rubens,  Pischeb, 
MossEB  &  Babkum,  of  eotinsel. 

Mb^  Justice  Taylob  delivered  the  opinion  of  the 
eonrt 

Abstract  of  the  Becrtoion. 

1.  Municipal  oobpobations,  |  387* — what  U  duty  of  city  oomnUs- 
»ioner  as  to  letting  contracts  for  puhUc  work.  Under  iections  1611, 
1612  and  1626  of  the  Revised  Code  of  Chicago,  1897,  vol.  1,  relating 
to  the  letting  of  contracts  for  public  work*  the  clear,  intention  held 
to  be  that  such  contracts  shall  be  let  so  that  nothing  is  left  for 
the  commiseloner  but  to  decide  who  is  the  lowest  responsible  bidder 
for  such  work,  as  among  bidders  dually  responsible  the  work  can- 
not lawfully  be  awarded  to  one  who  ia  not  the  lowest  bidder. 

2.  Municipal  goeipobations,  |  408* — when  plea  by  city  in  action 
for  exclusion  from  performance  of  contract  is  erroneous.  In  an 
actlcm  against  a  city  to  recover  for  refusal  by  defendant  to  allow 
plaintiff  th  perform  a  contract  for  certain  public  work  entered  into 
between  plaintiff  as  the  accepted  bidder  for  such  work  and  defend- 
ant,  where  defendant's  plea  failed  to  aver  that  either  of  the  re- 
fused bidders  was  a  reliable  and  responsible  bidder  and  simply 
averred  that  plaintiff  was  not  the  lowest  reliable  and  responsible 
bidder,  which  was  expressly  traversed  by  plaintiff  in  his  replica- 
tion, held  that  such  plea  was  bad  and  demurrer  to  such  replication 
was  erroneously  sustained. 

3.  Municipal  cobpobations,  |  408* — when  sufficiency  of  plan  and 
specifications  is  question  of  faat.  The  sufficiency  of  a  certain  plan 
and  specifications  to  comply  witii  certain  city  ordinances  set  up 
in  defendant's  plea  requiring  that  plans  and  specifications  for  pub- 
lic t^orks  to  be  constructed  on  file  with  the  commissioner  of  public 
works  shall  give  full  and  definite  information  of  the  precise  work 
to  be  done,  held  to  be  a  question  of  fact  which  could  not  be  passed 
upon  on  review  in  the  absence  of  further  evidence,  in  an  action 
against  a  city  to  recover  for  defendant's  refusal  to  allow  plaintiff 
to  perform  a  contract  for  certain  public  work  entered  into  between 
plaintiff  and  defendant. 

•See  nUnola  Notes  Dlgwt,  ToU.  XI  to  XY,  and  Cvmnlatlre  Qnartoiij,  lame 
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4.  PUBADiiro,  I  203* — when  demurrer  to  replication  carried  fiocJb 
and  sustained  as  demurrer  to  plea.  In  an  action  against  a  city  to 
recover  for  defendant's  refusal  to  allow  plaintiff  to  perform  a  con- 
tract entered  into  between  plaintiff  as  the  accepted  bidder  for  cer- 
tain public  work  and  defendant,  where  defendant  filed  plea  setting 
up  certain  city  ordinances  requiring  that  contracts  for  public  works 
be  awarded  to  the  lowest  reliable  and  responsible  bidder  and  set- 
ting up  also  certain  provisions  of  the  specifications  for  the  work 
that  bidders  should  submit  drawings  and  descriptions  as  to  certain 
parts  of  the  work,  and  alleging  that  such  drawings  and  descrip- 
tions were  so  varied  that  it  was  impossible  for  the  commissioner  of 
public  works  to  arrive  at  a  conclusion  as  to  which  was  the  lowest 
responsible  bidder,  to  which  plaintiff  filed  replication  alleging  such 
drawings  and  descriptions  were  only  working  plans  required  for 
the  purpose  of  furnishing  information  as  to  the  bidders'  skill  and 
ability,  held  that  a  demurrer  to  such  replication  should  be  carried 
back  and  sustained  as  a  demurrer  to  the  plea. 

5.  Estoppel,*  S  16* — when  by  suit  does  not  arise,  WTiere  an  oral 
opinion,  only,  was  rendered  and  no  decree  was  entered  in  a  snit, 
held  that  there  was  no  estoppel  upon  a  party  to  such  suit  by  reason 
of  the  suit 

6.  Estoppel,  S  16* — when  by  reason  of  suit  arises.  There  can  be 
no  estoppel  by  reason  of  a  suit  until  a  final  decree  is  entered 
therein. 

7.  EsTOPPBL,  I  97* — when  replication  negatives  aU  elements  o/ 
estoppel  hy  suit.  Where  defendant's  plea  set  up  plalntifTs  acqui- 
escence in  a  certain  oral  opinion  rendered  in  another  suit  to  which 
both  plaintiff  and  defendant  were  parties  by  the  Judge  presiding 
therein,  that  plaintiff  made  no  claim  under  the  \:ontract  sued  on  but 
made  a  new  contract  with  defendant  for  the  same  work  which  he 
performed  and  was  paid  for,  and  that  plaintiff  signed  a  stipulation 
for  dismissal  of  that  suit,  to  which  plea  plaintiff  filed  replication 
traversing  each  material  averment  thereof  and  set  up  other  facts, 
held  that  the  replication  did  not  fail  to  negative  all  of  the  elements 
of  estoppel,  in  an  action  to  recover  for  defendant's  refusal  to  allow 
plaintiff  to  perform  the  first  contract 
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Dennis  K.  Lindhout  and  J.  C.  K.  Lindhout,  copartners, 
trading  as  Lindhout  &  Lindhout,  Appellants,  t. 
City  of  Chieago  Heights,  Appellee. 

Oen.  No.  21,791. 

1.  Municipal  cobporations — when  resolution  for  employment  of 
attorney  ratified  at  subsequent  meetings  of  council  is  binding,  A 
resolution  of  the  city  council  of  defendant,  a  municipal  corporation, 
passed  by  the  afflrmative  vote  of  eleven  out  of  fourteen  members 
thereof  at  an  alleged  illegal  special  meeting  of  the  council,  the 
minutes  of  which,  together  with  such  resolution,  were  presented  to 
and  approved  by  a  subsequent  regular  meeting  of  the  council  at 
which  were  present  the  mayor  and  a  majority  of  the  members  of 
the  council,  and  the  minutes  of  which  regular  meeting  were  ap- 
proved by  a  subsequent  regular  meeting  at  which  were  present  the 
mayor  and  all  but  one  of  the  members  of  the  council,  held  suffi- 
cient to  bind  the  defendant  to  the  employment  of  the  plaintiffs  as 
defendant's  attorneys  as  provided  in  such  resolution,  and  to  Justify 
the  rendition  of  legal  services  by  plaintiffs  and  entitle  them  to  fair 
and  reasonable  compensation  for  such  services  when  rendered. 

2.  Municipal  cobporations,  |  118* — wh^  city  is  liable  for  serv- 
ices of  attorneys.  Where  plaintiffs  rendered  legal  services  pur- 
suant to  request  and  promise  of  defendant,  a  municipal  corporation, 
and  defendant  accepted  and  benefited  by  such  services,  which  were 
rendered  in  good  faith  by  plaintiffs,  held  that  defendant  could  not 
avoid  the  obligation  to  pay  for  such  services. 

3.  Municipal  c<«poration8,  |  45* — when  city  council  may  em- 
ploy counsel.  Where  a  proceeding  in  quo  warranto  was  brought 
against  the  members  of  a  board  of  local  improvement  created  by  an 
ordinance  of  defendant,  a  municipal  corporation,  which  was  claimed 
In  such  proceeding  to  be  invalid,  held  that  the  city  council  of  de- 
fendant had  authority  to  retain  legal  counsel  to  defend  It  or  any 
of  Its  members  against  such  proceeding. 

4.  Municipal  corporations,  S  118* — what  constitutes  ratifica- 
tion and  allowance  of  claim  for  attorneys*  fees.  Where  the  judiciary 
committee  of  the  city  council  of  defendant,  a  municipal  corpora- 
tion, recommended  that  a  certain  suit  by  plaintiffs  against  defend- 
ant be  settled  for  a  certain  sum  and  that  a  Judgment  be  entered  for 
such  sum  against  defendant  In  plaintiffs'  favor,  and  the  city  council 
of   defendant  subsequently  passed   a   resolution   empowering  and 

•See  nilnols  Notes  Digest,  Vols.  XI  to  XV,  and  CnmoUitlTe  Quarterly,  sama 
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directing  the  'Jadlciary  committee  to  have  such  judgment  entered, 
held  that  such  resolutions  recognized  defendant's  liability  in  such 
suit  and  constituted  a  ratification  and  allowance  of  plalntifls'  daim 
therein. 

6.  MuiTiciPAL  C0SP0KATI0K8,  |  126* — wfuU  cvidenct  on  behalf  of 
plaintiff  is  improperly  rejected  where  set-off  interposed  in  action  for 
attorneys*  fees.  Evidence  offered  tending  to  show  that  certain 
amounts  paid  by  defendant,  a  municipal  corporation,  to  one  of  the 
plaintiffs,  and  claimed  as  a  set-off  in  an  action  by.  plaintiffs  to  re- 
cover for  legal  services  rendered  to  defendant,  were  paid  pursuant 
to  certain  resolutions  passed  by  the  board  of  local  improvements 
and  the  city  council  of  defendant,  and  were  paid  by  such  plaintiff 
to  certain  stenographers  and  clerks  which  he,  for  the  defendant, 
hired  to  perform  certain  work  on  city  assessments,  and  that  such 
plaintiff  paid  out  to  such  persons  for  such  work  a  certain  amount 
in  excess  of  the  amount  of  such  set-off  allowed,  held  improperiy  re- 
jected. 

Appeal  from  the  City  Court  of  Chicago  Heights;  the  Hon.  Chabus 
H,  Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
May  9,  1917. 

Lindhout  &  Lindhout,  pro  se  and  FiiANCis  X 
BuscH,  for  appellants. 

Craig  A.  Hood  and  Eabl  E.  Smith,  for  appellee. 

Mb.  Justice  TAYiiOB  delivered  the  opinion  of  the 
court. 

This  is  a  suit  against  the  City  of  Chicago  Heights, 
for  attorney's  fees,  for  legal  services  rendered  to  the 
City  of  Chicago  Heights  by  the  appellants  (herein- 
after called  plaintiffs).  The  claim  for  compensation 
for  such  services  was  based  upon  certain  resolutions 
passed  by  the  City  Council  of  the  City  of  Chicago 
Heights,  and  certain  contracts  entered  into  between 
the  Judiciary  Committee  of  the  City  Council  of  the 
City  of  Chicago  Heights  and  the  plaintiffs. 

At  the  close  of  all  the  evidence,  the  trial  judge,  on 
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motion  of  the  defendant,  struck  out  all  the  evidence 
theretofore  offered  and  received  in  support  of  the 
plaintiffs'  claim,  and  entered  judgment  in  favor  of 
the  defendant,  on  a  plea  of  set-off,  in  the  sum  of 
$895.06. 

On  May  13,  1912,  the  city  council  of  the  defendant 
city,  passed  a  resolution  engaging  **the  services  of 
said  J.  C.  K.  Lindhout  to  represent  the  City  of  Chi- 
cago Heights  in  all  legal  matters,  and  to  continue  to 
advise  with  this  council  at  a  remuneration  to  be  de- 
termined later.'* 

It  is  contended  by  the  defendant  city  that  the  meet- 
ing of  the  city  council  on  May  13,  1912,  at  which  the 
resolution  of  employment  was  passed,  was  illegal. 
The  call  for  the  special  meeting  of  May  13,  1912,  was 
at  the  request  of  three  aldermen  of  the  defendant  city, 
who  gave  notice  that  at  the  meeting  there  would  be 
taken  up  and  considered  (1)  resolutions  concerning  the 
office  of  city  engineer,  and  (2)  other  resolutions  and 
ordinances.  The  minutes  of  the  meeting  that  was  held 
on  May  13,  1912,  recite  that  the  mayor  ^'declared  that 
the  meeting  was  not  legal,  owing  to  the  fact  that  the 
call  was  not  specific  enough,  and  therefore  stated  that 
the  city  council  meeting  was  not  in  session";  that  a 
motion  was  then  carried  to  take  a  recess  for  thirty 
minutes ;  that  after  a  thirty-minute  recess  the  meeting 
was  again  called  to  order ;  th'fet  the  mayor  stated  that 
he  considered  the  special  council  meeting  adjourned; 
that  one  of  the  aldermen  then  moved  that  Alderman 
Johnston  act  as  chairman  of  the  meeting,  which  mo- 
tion was  carried ;  that  thirteen  of  the  aldermen  of  de- 
fendant city,  out  of  fourteen  (one  being  ill),  were 
present  at  the  meeting;  that  at  that  meeting  the  res- 
olution was  passed  employing  Lindhott. 

On  May  20,  1912,  at  a  regular  meeting  of  the  city 
council  of  the  defendant,  at  which  were  present  the 
mayor  and  a  majority  of  the  aldermen,  the  minutes  of 
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the  special  meeting  of  May  13,  1912,  which  included 
the  resolution  of  employnoient,  with  the  exception  of  an 
immaterial  amendment,  were  approved.  Also  at  a 
regular  meeting  of  the  city  council  of  the  defendant, 
held  on  June  3,  1912,  at  wMch  were  present  the  mayor 
and  all  of  the  aldermen  but  one  (who  was  absent  on 
account  of  illness),  the  minutes  of  the  meeting  of 
May  20,  1912,  were  approved. 

In  the  case  of  City  of  Shawn^.etown  v.  Baker,  85  HI. 
563,  the  court  says:  '* Without  examining  that  ques- 
tion, we  think  it  is  sufficient  that,  at  the  regular  meet- 
ing of  the  council  subsequently  held,  the  minutes  of 
the  special  meeting  were  read  and  approved,  which  is 
equivalent  to  a  ratification  of  what  was  done  at  that 
meeting. ' ' 

We  are  of  the  opinion  that  the  resolution  of  the 
city  council  of  the  defendant,  passed  on  May  13, 1912, 
engaging  the  services  of  J.  C.  K.  Lindhout  in  all  legal 
matters,  etc.,  which  was  approved  by  the  affirmative 
vote  of  eleven  out  of  the  fourteen  aldermen,  and  whidi 
resolution  and  the  minutes  of  that  meeting  were  pre- 
sented to  the  regular  meeting  of  the  city  council  of 
the  defendant  on  May  20,  1912,  at  which  were  present 
the  mayor  and  ten  aldermen,  and  were  approved,  and 
which  resolution  was  again  presented  to  the  regular 
meeting  of  the  city  council  of  the  defendant,  held  on 
June  3, 1912,  at  which  were  present  the  mayor  and  all 
of  the  aldermen  but  one  (who  was  ill),  and  approved, 
was  sufficient  to  bind  the  defendant  and  to  justify  the 
rendition  of  legal  services  by  the  plaintiffs  and  entitle 
them,  when  such  services  were  rendered,  to  fair  and 
reasonable  compensation  therefor.  Village  of  Harvey 
V.  Wilson,  78  111.  App.  544. 

Prior  to  May  20,  1912,  a  controversy  having  arisen 
in  regard  to  certain  street  improvements,  as  to 
whether  they  should  be  of  asphalt  or  brick,  or  other 
material,  and  the  board  of  local  improvements  then 
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consisting  of  the  mayor,  the  city  engineer  and  the 
street  commissioner,  the  aldermen  of  the  defendant 
dty  undertook  to  change  the  ordinances  so  as  to  pro- 
vide for  a  board  of  local  improvements  differently 
constituted.  Accordingly  on  May  20,  1912,  the  city 
council  passed,  over  the  veto  of  the  mayor,  an  ordi- 
nance providing  for  a  board  of  local  improvements, 
consisting  of  the  mayor,  the  superintendent  of  streets, 
and  one  alderman  from  each  of  the  seven  wards  com- 
posing the  city,  Subsequently,  in  September,  1912, 
quo  warranto  proceedings  were  instituted,  which  chal- 
lenged the  ordinance  creating  the  new  board,  and 
which  undertook  to  oust  the  members  of  the  new 
board. 

On  September  30,  1912,  at  a  special  meeting,  the 
city  council  authorized  and  instructed  the  judiciary 
committee  **to  employ  counsel  for  the  defense  in  the 
quo  warrafito  proceedings,  and  that  Horace  S.  Oakley, 
of  Chicago,  be  engaged  as  consulting  attorney  to  said 
counsel,*'  and  on  October  7,  1912,  at  a  regular  meet- 
ing, the  city  council  of  defendant  adopted  the  recom- 
mendation of  the  judiciary  committee,  which  was  to 
the  effect  **that  it  engage  the  services  of  the  law  firm 
of  Lindhout  &  Lindhout  (the  plaintiffs)  and  H.  S.  Oak- 
ley, of  the  law  firm  of  Wood  &  Oakley,  to  defend  the 
interests  of  the  City  of  Chicago  Heights  in  the  suit, 
and  to  defend  the  Aldermen  and  the  Board  of  Local 
Improvements  of  the  City  of  Chicago  Heights,  in  the 
suit  of  quo  warranto  proceedings  brought  against 
them,"  and  recommended  ^'that  said  counsel  be  paid 
the  usual  and  customary  reasonable  attorney  fees  in 
such  kind  of  cases,  and  that  the  court  and  litigation 
expense  fund  and  the  fund  to  pay  the  legitimate  ex- 
penses of  the  city  for  corporate  purposes  and  not 
otherwise  appropriated  for  or  so  much  thereof  as  may 
be  necessary  be  appropriated  to  pay  for  said  legal 
services/* 
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In  regard  to  legal  services,  the  evidence  shows  that 
the  plaintiffs  rendered  approximately  a  total  of  one 
hundred  and  sixty-three  days  of  service  in  defending 
the  city  and  aldermen  against  the  quo  warranto  pro- 
ceedings, and  in  supporting  the  legality  of  the  ordi- 
nance. 

It  is  contended,  however,  by  the  defendant  city,  that 
the  proceedings  of  the  city  council  of  September  30, 
1912,  and  of  October  7,  1912,  were  illegal;  also  that 
the  legal  services  rendered  did  not  benefit  the  de- 
fendant, and  that  the  defendant  was  not  interested, 
either  directly  or  indirectly,  in  the  outcome  of  the  ac- 
tion, and  is  therefore  not  liable. 

The  position  of  the  defendant,  however,  is  entirely 
untenable.  The  law  will  not  permit  the  defendant  citv 
to  avoid  its  legitimate  obligations.  The  plaintiflfs 
rendered  their  services,  pursuant  to  the  request  and 
promise  of  the  defendant  city,  and  the  defendant  ac- 
cepted and  benefited  by  the  plaintiffs'  services,  which 
were  rendered  in  good  faith,  and  there  is  now  no  way 
to  avoid  liability. 

The  quo  warranto  proceedings  which  were  bronght 
against  the  members  of  the  new  board  of  local  im- 
provements were  brought  against  them  not  because  of 
any  lack  of  personal  qualifications,  or  for  any  reason 
that  pertained  to  the  members  personally  and  not  offi- 
cially, but  because  it  was  claimed  and  alleged  that  the 
ordinance  which  created  those  positions  was  invalid. 
That  the  city  council  of  the  defendant  had  authority 
to  retain  the  plaintiffs  to  defend  it,  or  any  of  its  mem- 
bers, against  a  proceeding  which  undertook  to  impugn 
the  validity  of  the  ordinance  creating  the  board  of  local 
improvements,  cannot  be  considered  a  matter  of  doubt 

As  to  legal  services  which  were  rendered  by  the 
plaintiffs  exclusive  of  those  in  the  quo  warranto  pro- 
ceedings :  There  was  presented  to  the  city  council  of 
the  defendant,  on  October  7, 1912,  and  adopted,  a  reso- 
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lution  which  recites  that  the  judiciary  committee,  to 
which  was  referred  the  settlement  of  the  suit  of  the 
plaintiffs  against  the  City  of  Chicago  Heights,  ''be- 
lieve that  the  special  committee  which  determined  that 
$7,500  was  a  reasonable  settlement  of  the  above  claim 
did  so  after  careful  investigation,  and  upon  honest 
and  sufficient  belief  and  data,*'  and  the  judiciary  com- 
mittee accordingly  recommended  that  the  suit  be  set- 
tled for  $5,000  and  that  a  judgment  be  entered  against 
the  defendant  for  that  sum,  in  favor  of  the  plaintiffs. 
The  resolution  also  gave  authority  and  direction  to  the 
city  clerk  as  to  the  payment  of  said  sum,  which  resolu- 
tion was  carried  by  a  vote  of  seven  to  five. 

On  October  21, 1912,  at  a  regular  meeting  of  the  city 
council  of  the  defendant,  another  resolution  was  pre- 
sented and  passed,  to  the  effect  that  the  ''judiciary 
committee  be  fully  empowered  and  directed  to  have 
judgment  entered  against  the  city  according  to  the 
accepted  recommendation  of  said  committee,  in  Lind- 
hout Brothers'  suit,  and  to  engage  legal  counsel  there- 
for, if  necessary,  to  represent  the  city  and  to  carry 
out  these  directions/* 

We  are  of  the  opinion  that  the  foregoing  resolu- 
tions constituted  a  ratification  and  allowance  of  the 
plaintiffs*  claimu  That  account,  which  was  for  legal 
services  outside  of  those  in  the  quo  warranto  proceed- 
ings, was  a  debt  for  which  the  city  was  liable,  and  by 
the  foregoing  resolutions  it  recognized  its  liability. 

The  judgment  of  set-off  in  the  sum  of  $895.06,  which 
was  entered  against  the  plaintiffs,  seems  to  be  based 
upon  eight  vouchers  which  were  paid  to  J.  C.  K.  Lind- 
hout, one  of  the  plaintiffs,  while  he  was  corporation 
counsel  for  the  defendant  city,  at  a  salary  fixed  by 
ordinance.  The  trial  court  seems  to  have  actod  on  the 
theory  that  J.  C.  K.  Lindhout  had  illegally  received 
that  amount  and  that  therefore  it  could  be  recovered 
back  upon  a  set-off  in  an  action  brought  against  the 
city. 
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The  plainitiffSy  in  defense  thereof,  offered  certain 
resolutions  of  the  city  conncil  of  the  defendant  and  of 
the  hoard  of  local  improvements  in  an  endeavor  to 
show  that  the  amounts  so  paid  were  not  additional 
compensation  for  services,  hut  were  in  repayment  of 
stenographic  and  clerical  expense  in  connection  with 
the  spreading  of  the  special  assessments  to  whidi  the 
vouchers  related. 

We  are  of  the  opinion  that  the  evidence  offered  by 
the  plaintiffs,  which  tended  to  prove  that  the  amounts 
of  money  claimed  by  the  defendant  by  way  of  set-off, 
were  paid  to  J.  C.  K.  Lindhout,  pursuant  to  certain 
resolutions  of  the  board  of  local  improvements  and 
the  city  council,  and  which  tended  to  show  that  J.  C 
K.  Lindhout,  for  the  defendant  city,  hired  stenograr 
phers  and  clerks  who  did  the  work  on  certain  assess- 
ments; that  they  were  hired  for  the  City  of  Chicago 
Heights;  that  he  paid  out  to  those  stenographers  and 
clerks  over  $1,000  in  excess  of  the  amount  of  the  de- 
fendant's set-off,  and  that  none  of  the  money  went 
into  his  own  pocket,  but  went  to  pay  stenographers 
and  clerks  for  the  defendant  city,  who  did  clerical 
work  connected  with  the  spreading  of  the  special  as- 
sessments, was  improperly  rejected  and  should  have 
been  received  in  evidence. 

For  manifest  error  in  striking  out  the  evidence  of 
the  plaintiffs'  claim  and  refusing  to  admit  evidence 
offered  by  the  plaintiffs  in  defense  of  the  set-off,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  renumded. 
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William  F.  Flowers,  George  Finnegan  and  Fred  G. 
Caliger,  Appellees,  y.  Grand  Lodge  of  the  Brother- 
hood of '  Railroad  Trainmen,  William  G.  Lee, 
President,  et  aL,  Appellants. 

Gen.  No.  21,877. 

1.  IKBTTBANCB,  |  719* — When  couTts  Ticve  fio  jurisdiction  over 
qveition  of  removal  of  memher  of  (uaodation.  In  a  suit  against  the 
grand  lodge  of  a  fraternal  beneficial  association  to  enjoin  it  and 
Its  officers  and  agents  from  revoking,  suspending  or  canceling  the 
charter  of  a  subordinate  lodge  or  Interfering  with  the  membership 
or  office  of  any  member  of  the  subordinate  lodge  because  of  any 
action  by  it  or  its  members  in  connection  witfi  certain  charges 
made  against  and  trial  of  one  of  such  members  who  ha^  been  re- 
moved by  the  president  of  such  association  from  a  certain  office 
held  by  such  member,  held  that  the  court  would  have  no  Jurisdic- 
tion in  such  suit  over  the  question  of  the  removal  of  such  member 
or  the  controversy  between  him  and  the  president. 

2.  Insubance,  §  725* — when  court  of  equity  uHll  take  cognizance 
of  action  of  threatened  revocation  of  charter  of  subordinate  lodge. 
Where  the  president  of  a  fraternal  beneficial  association  threatened 
to  revoke  the  charter  of  a  subordinate  lodge  of  such  association 
which  act,  if  performed,  would  so  imperil  the  right  of  the  several 
members  of  such  lodge  in  the  insurance  funds  of  the  association 
that  such  right  might  easily  be  lost,  or,  from,  a  practical  standpoint, 
be  rendered  valueless,  and  would  give  rise  to  damages  which  eould 
not  accurately  be  measured  without  complicated  accounting  and  a 
multiplicity  of  suits,  held  that  a  court  of  equity  might  properly 
take  cognizance  of  the  matter,  notwithstanding  the  remedies  within 
such  association  had  not  been  exhausted,  where  the  only  remedies 
provided  within  the  association  were  mere  privileges  and  not  en- 
forceable rights  of  the  members. 

3.  Insurance,  §  725* — when  injunction  against  revocation  of 
charter  of  suJ)ordinate  lodge  is  properly  granted.  Where  a  member 
of  a  subordinate  lodge  of  a  fraternal  beneficial  association  was  tried 
by  such  lodge  upon  a  certain  charge  and  acquitted,  and  the  lodge 
refused  to  recall  its  action  and  find  such  member  guilty  when  re- 
quested BO  to  do  by  the  president  of  the  association,  to  whom  the 
constitution  of  the  association  gave  no  such  power  or  authority, 
held  that  a  writ  of  injunction  against  the  president  and  the  grand 
lodge  of  the  association  restraining  him  and  it  from  revoking  the 

•See  ntlnols  Note*  Dtsevt,  Vols.  XI  to  XV,  and  CiimiilatlTe  Quarterly, 
tovie  and  ■ecllon  miinber. 
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charter  of  such  subordinate  lodge  because  of  such  refusal  by  It,  as 
threatened  by  him,  was  properly  issued  and  made  permanent. 

4.  IxsuBANCE,  §  723* — when  memhers  entitled  to  equitable  relief 
against  acts  of  association.  Where  a  fraternal  beneficial  associa- 
tion undertakes  to  violate  its  constitution  and  rules  and  by  doing  so 
injuriously  affects  the  substantive  insurance  or  property  rights  of 
its  members,  they  are  entitled  to  seek  relief  in  a  court  of  equity. 

5.  INSUBANCE,  §  725* — when  hill  to  restrain  revocation  o/  charter 
of  subordinate  lodge  not  prematurely  filed.  A  bill  for  injunction  to 
restrain  the  grand  lodge  of  a  fraternal  beneficial  association,  its 
officers  and  agents,  from  revoking  the  charter  of  a  subordinate 
lodge  of  the  association  or  interfering  with  the  membership  or  oflBoe 
of  any  member  of  such  subordinate  lodge,  filed  without  first  ap- 
t)ealing  to  such  grand  lodge  under  the  laws  of  the  association,  held 
not  filed  prematurely  where  such  grand  lodge  meets  only  once  in 
three  years,  and  in  the  meantime  insurance  claims  might  mature 
and  remain  unpaid  and  the  beneficiaries  suffer  should  such  revoca- 
tion be  made. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse  A. 
Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.    Afilrmed.    Opinion  filed  May  9,  1917. 

Charles  C.  Stilwell,  for  appellants;  E.  Jay  Fin- 
ney, of  counsel. 

QuiN  O'Brien,  for  appellees. 

Mr.  Justice  Taylor  delivered  the  opinion  of  the 
conrt. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court, 
perpetually  restraining  the  Grand  Lodge  of  the  Broth- 
erhood of  Railroad  Trainmen,  its  officers  and  agents 
(defendants),  from  taking  any  action  in  the  way  of 
''revoking,  suspending  or  cancelling"  the  charter  of 
Square  Deal  Lodge  No.  752,  and  from  expelling,  or  at- 
tempting to  expel  from  membership,  and  in  any  man- 
ner interfering  with  the  membership  or  office  of  any 
member  of  said  lodge,  for  any  action  of  said  lodge,  or 
its  members,  in  connection  with  certain  charges  made 
against,  and  the  trial  of  one  William  J.  Pinkerton,  a 
member  of  said  subordinate  lodge. 

*See  nilnols  Notes  Dlire«t,  Vols.  XI  to  XV,  and  Ciimiil«tlTe  Qoartorly, 
topic  and  section  number. 
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On  October  28,  1912,  W.  Q.  Lee,  the  president  of  the 
Brotherhood,  notified  Pinkerton,  who  was  the  legis- 
lative representative  of  Square  Deal  Lodge  No.  752, 
that  on  account  of  his  disobedience  of  the  rules  of  the 
Brotherhood,  under  the  terms  of  section  154  of  the 
constitution,  in  that  he  had  circulated  among  lodges 
and  members  of  the  Brotherhood,  communications 
pertaining  to  the  then  pending  Federal  Workmen's 
Compensation  Law,  which  reflected  improperly  upon 
the  conduct  of  President  Lee  and  the  president  of  the 
American  Federation  of  Labor,  alid  others,  that  he 
was  removed.  At  the  same  time  Square  Deal  Lodge 
No.  752  was  also  notified.  On  November  11,  1912,  the 
subordinate  lodge  notified  President  Lee  that  they 
would  contest  the  removal  of  Pinkerton,  and  recognize 
him  until  the  action  of  the  president  could  be  over- 
ruled. Subsequently,  on  November  19th,  President 
Lee  notified  the  subordinate  lodge  that  it  was  in  his 
power  to  declare4he  lodge  defunct  if  it  failed  to  elect 
a  successor  to  legislative  representative,  Pinkerton. 
On  December  20, 1912,  President  Lee  notified  the  lodge 
to  proceed  to  try  Pinkerton,  on  account  of  his  alleged 
violation  of  article  154  of  the  coiistitution.  Pursuant 
thereto;  and  in  accordance  with  President  Lee's  order, 
charges  were  preferred  and  a  trial  had,  and  upon  the 
report  of  the  Trial  Committee,  which  unanimously 
acquitted  Pinkerton,  being  presented  to  the  subordi- 
nate lodge,  it  was  on  February  9,  1913,  approved  by  a 
vote  of  forty  to  one. 

On  February  7,  1913,  President  Lee  wrote  to  the 
vice  president,  A.  F.  Whitney,  who  had  been  delegated 
to  represent  the  defendants  in  prosecuting  the  Pink- 
erton case,  as  follows: 

**It  is  my  understanding  that  you  will  attend  the 
next  meeting  of  Lodge  No.  75^  at  which  the  Trial 
Committee's  report  will  be  presented,  and  if  Pinker- 
ton should  be  exonerated,  as  he  probably  will,  because 
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I  am  of  the  opinion  the  Trial  Committee  was  discrim- 
inately  selected,  I  wish  you  to  see  to  it  that  some 
brother  appeals  to  this  office  immediately,  as  provided 
in  the  Constitution.  It  is  not  my  intention  to  permit 
Pinkerton  to  escape  punishment  for  the  flagrant  vio- 
lation of  the  Constitution  referred  to  in  the  charges, 
and  in  all  probability  it  vrill  be  necessary  to  close 
Lodge  No.  752,  which  I  will  have  no  hesitancy  in  doing 
unless  they  enforce  the  law." 

On  February  17,  1913,  President  Lee  wrote  to  the 
officers  and  members  of  Square  Deal  Lodge  No.  752, 
that  unless  the  latter  on  Sunday,  February  23,  1913, 
rescind  the  action  taken  at  its  meeting  held  February 
9,  1913,  in  refusing  to  find  Pinkerton  guilty,  *'and  does 
find  brother  Pinkerton  guilty  of  said  charges,  and  de- 
clares him  expelled  from  the  Brotherhood  of  Railroad 
Trainmen,  the  undersigned,  as  President  of  the  Qrand 
Lodge,  will  at  once  proceed  to  cite  the  lodge  to  show 
cause  why  its  charter  should  not  be  revoked  for  fail- 
ure to  do  so." 

At  the  next  meeting  of  the  subordinate  lodge,  Jield 
on  February  23,  1913,  the  lodge  instructed  the  secre- 
tary to  advise  President  Lee  that  it  could  not  abide  by 
his  order  to  rescind  the  action  of  February  9,  1913; 
that  it  refused  to  act  on  the  ground  that  it  was  con- 
trary to  section  145  of  the  constitution. 

On  February  "24,  1913,  President  Lee  wrote  to  the 
officers  of  the  Square  Deal  Lodge  No.  752,  giving  them 
notice  to  show  cause  on  or  before  Friday,  February 
28,  1913,  why  the  charter  of  the  lodge  should  not  be 
suspended  or  revoked,  as  provided  for  in  section  42  of 
the  constitution  of  the  Grand  Lodge. 

On  February  26,  1913,  the  bill  of  complaint  in  this 
cause  was  filed  by  William  F.  Flowers,  George  Finne- 
gan  and  Fred  C.  Caliger,  on  behalf  of  themselves  and 
all  of  the  members  of  Square  Deal  Lodge  No.  752,  hav- 
ing been  duly  appointed  a  committee  for  such  purpose 
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by  the  tmanimons  vote  of  Square  Deal  Lodge  No.  752, 
at  a  meeting  held  February  23,  1913. 

The  bill  of  complaint  was  answered,  a  replication 
filed,  and  the  cause  referred  to  a  master,  who  on  Octo- 
ber 23,  1914,  reported  that  inasmuch  as  a  large  pro- 
portion of  the  members  of  Square  Deal  Lodge  partici- 
pate in  the  insurance  features  of  the  Brotherhood,  and 
as  President  Lee  stated  as  a  witness  that  if  the  injunc- 
tion had  not  been  issued  against  him  he  would  have 
forfeited  the  charter  of  Square  Deal  Lodge,  the  latter 
was  entitled  to  an  injunction  restraining  the  forfeiture 
of  the  charter  of  Square  Deal  Lodge,  to  prevent  the 
members  of  Square  Deal  Lodge  from  being  deprived 
of  certain  insurance  rights.  All  of  the  exceptions  of 
the  defendants  to  the  master *s  report  were  overruled, 
and  the  report  approved  and  confirmed,  and  subse- 
quently a  decree  was  entered  maMng  permanent  and 
perpetual  the  injunction  theretofore  granted  in  this 
cause.  The  decree  perpetually  enjoins  the  Grand 
Lodge  and  its  oflScers  from  interfering  with  the  Inem- 
bership  or  office  of  any  member  of  Square  Deal  Lodge 
No.  752,  by  reason  of  anything  pertaining  to  or  grow- 
ing out  of  the  charges  made  against  and  the  trial  of 
Pinkerton. 

The  evidence  shows  that  the  Brotherhood  of  Eail- 
road  Trainmen  is  a  labor  organization  and  conducts  a 
fraternal  insurance  business,  paying  death  and  dis- 
ability amounts,  in  accordance  with  its  constitution 
and  general  rules. 

The  justice  or  injustice  of  the  removal  of  Pinkerton 
as  legislative  representative  is  not  a  matter  which  the 
court,  in  this  cause,  may  investigate,  or  of  which  it 
may  take  jurisdiction.  The  court  here  cannot  adju- 
idicate  concerning  the  controversy  between  President 
'Lee,  on  the  one  hand,  and  Pinkerton  on  the  other, 
over  the  Brantley  Workingmen's  Compensation  Act 
Brotherhood  of  Railway  Trainmen  v.  Greaser,  108  HI. 
App.  598. 
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The  critical  question  here  is  whether  the  threatened 
revocation  of  the  charter  of  Square  Deal  Lodge  No. 
752  imperils  the  property  rights  of  the  members  of 
that  suboifdinate  lodge. 

It  is  contended  by  appellant  that  tfie  court  may  not 
take  jurisdiction  until  the  appellees  have  sufficiently 
exhausted  their  remedies  within  the  Brotherhood. 

The  claim  of  the  appellees  is  that  the  injunction  of 
the  court  is  necessary  to  protect  their  insurance 
rights ;  that  without  the  injunction  the  appellants  will 
destroy  the  insurance  rights  of  the  individual  mem- 
bers of  the  subordinate  lodge.  The  184  members  of 
the  subordinate  lodge  hold  beneficiary  certificates  (ag- 
gregating $250,000)  entitling  each  of  them,  or  their 
beneficiaries,  to  various  sums  of  money  ranging  from 
$500  to  $1,500  in  the  event  of  the  disability  or  death 
of  the  member  insured.  Insurance  assessments  which 
have  been  paid  in  by  the  complainants  and  other  man- 
bers  of  the  Brotherhood  of  Eailroad  Trainmen  have 
accumulated  so  that  there  is  now  in  the  treasury  of 
the  Grand  Lodge  a  guarantee  fund  of  over  two  million 
dollars.  Each  of  the  members  of  the  subordinate 
lodge  who  has  kept  up  his  insurance  has  a  substantive 
property  right  in  that  fund.  If  the  charter  of  the  sub- 
ordinate lodge  is  revoked,  as  threatened  and  it  is  ad- 
mitted by  President  Lee  in  his  testimony  that  he  would 
have  revoked  it  had  it  not  been  for  the  injunction,  then 
the  right  of  each  of  the  members  of  the  subordinate 
lodge  in  the  general  fund  is  not  only  threatened,  but 
so  imperiled  that  it  may  easily  become  lost,  or,  from 
a  practical  standpoint,  valueless.  Appellees  have 
asked  that  the  appellants  be  enjoined  from  revoking 
the  charter  and  from  expelling  or  suspending  any 
member  of  the  subordinate  lodge,  by  reason  of  any- 
thing connected  with  the  Pinkerton  matter. 

Appellant,  in  its  brief,  states  ''that  the  only  insur- 
ance is  in  the  form  of  a  written  contract  between  the 
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Grand  Lodge  and  each  individual  member  of  the  order, 
by  which  the  Grand  Lodge  promises  to  pay  to  the  in- 
sured member,  or  his  beneficiary,  a  specified  sum, 
provided  the  member  pays  specified  assessments"  and 
complies  with  the  constitution  and  by-laws  of  the  de- 
fendant. And  the  answer  of  each  appellee  to  that  is, 
,  having  in  mind  the  attitude  of  the  president  of  the 
defendant  Brotherhood,  and  his  power,  and  what  has 
transpired  in  conjunction  with  the  Pinkerton  matter, 
the  court  ought  to  enjoin  the  threatened  revocation  of 
their  charter  in  order  that  their  insurance  rights  may 
remain  secure.  Appellant  claims  that  the  contracts  of 
insurance  which  the  membere  o£  the  subordinate  lodge 
own  will,  to  use  the  language  of  appellant  *s  brief,  *' re- 
main unaffected  by  the  revocation  of  the  charter  of 
Lodge  No.  752."  The  difficulty  seems  to  be  in  de- 
termining how  (under  the  constitution  and  rules)  the 
insurance  rights  of  a  former  member  of  a  defunct  sub- 
ordinate lodge  (assuming  its  charter  revoked)  may  be 
preserved,  so  that,  without  any  fault  on  his  part, 
neither  he  nor  his  beneficiaries  may  lose  their  rights. 

Appellant  contends  that  if  the  charter  of  Square 
Deal  Lodge  were  revoked.  President  Lee  could  do  one 
of  two  things:  First,  grant  the  members  dispensa- 
tions if  they  requested  it,  which  would  enable  them  to 
apply  to  some  other  lodge  for  admission  (although 
such  other  lodge  would  have  the  right  to  reject  their 
application) ;  or  second,  transfer  them  upon  their  ap- 
plication to  other  lodges.  It  is  to  be  observed,  how- 
ever, that  the  ** dispensation"  and  ** transfer"  are  not 
rights  which  the  former  members  of  a  defunct  lodge 
can  enforce,  but  seem  to  be  privileges  only  to  be 
granted  at  the  caprice,  perhaps,  of  the  president.  It 
does  not  seem  reasonable  to  allow  the  property  rights 
of  such  members  to  be  subjected  to  such  uncertainty, 
especially  without  evidence  of  fault  on  their  part. 
AppeUants  contend  that  even  if  the  appellees  would 
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suffer  damages  as  the  result  of  the  proposed  action 
of  the  appellant  Lee,  it  would,  at  most,  give  rise  to 
an  action  at  law.    W^  are,  however,  of  the  opinion  that 
the  proposed  threat,  if  carried  out,  would  have  given 
rise  to  damages  which  could  not  accurately  be  meas- 
ured without  complicated  accountings  and  a  multipUc- 
ity  of  suits,  and  that  the  case  was,  in  consequence,  one 
of  which  a  court  of  equity  might  properly  take  cog- 
nizance.    The  question,  then,  squarely  arises  as  to 
whether  the  proposed  action  of  the   appellant  Lee 
would  have  been  lawful,  for,  if  unlawful,  it  presented 
a  proper  case  for  the  action  of  a  court  of  chancery. 
There  is  no  doubt  but  what  an  organization  such  as 
the  Brotherhood  in  question  clearly  has  the  right  to 
make  reasonable  regulations  governing  the  conduct 
of  its  members,  and   subordinate  lodges,   and  in  a 
proper  case  remove  a  member  or  revoke  the  charter 
of  a  subordinate  lodge.    In  the  present  case,  the  ap- 
pellant Lee  threatened  to  revoke  the  charter  of  a  sub- 
ordinate lodge  on  account  of  its  refusal  to  find  Pink- 
erton  guilty  of  certain  charges  upon  which  he  had 
been  tried  and  acquitted.    In  other  words,  the  action 
threatened  by  Lee  was  the  arbitrary  revocation  of  a 
charter  of  a  lodge  on  account  of  its  failure  to  do  his 
bidding.    A  careful  examination  of  the  Brotherhood's 
constitution  fails  to  show  that  any  such  tyrannical 
authority  has  been  invested  or  attempted  to  be  in- 
vested in  the  president  of  the  organization.    The  ques- 
tion  of  whether  a  rule   conferring   such   autocratic 
authority  upon  an  ofifflcer  could  be  sustained  as  reason- 
able, in  view  of  the  unfortunate  consequences  which 
would  naturally  follow  from  its  enforcement,  is  not 
properly  before  us,  and  we  base  our  decision  upon  the 
fact  that  the  trial  of  Pinkerton  was  a  matter  over 
which   the   subordinate   lodge  had  jurisdiction,  and 
there  was  no  authority  given  to  the  president  of  the 
organization  to  discipline  the  lodge  on  account  of  the 
conclusions  which  it  might  reach  in  the  matter. 
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Being  of  the  opinion,  as  we  are,  that  President  Lee, 
under  the  constitution  and  rules  of  the  organization, 
did  not  have  the  right  to  revoke  the  charter  oS  Square 
Deal  Lodge  No.  752  because  it  refused  to  rescind  its 
action  of  l^ebruary  9,  1913,  when  by  a  vote  of  forty 
to  one  it  found  Pinkerton  not  guilty,  and  that  a  re- 
vocation of  its  charter  would  seriously  imperil  the 
insurance  rights  of  its  members,  the  writ  of  injunc- 
tion was  properly  issued  and  made  permanent. 
Where  an  organization,  such  as  the  defendant,  under- 
takes to  violate  its  constitution  and  rules,  and  by  doing 
so  injuriously  affects  the  substantive  insurance  or 
property  rights  of  its  members,  they  are  then  entitled 
to  seek  relief  in  a  court  of  equity. 

It  is  claimed,  also,  that  the  bill  of  complaint  is  filed 
prematurely,  inasmuch  as^the  appellees  did  not  appeal 
to  the  Grand  Lodge.  Such  an  appeal,  however,  to 
a  tribunal  at  whose  head  is  the  president,  and  which 
tribunal  only  meets  once  in  three  years,  is  not  a  rea- 
sonable remedy,  when  meanwhile  insurance  claims 
may  mature  and  remain  unpaid  and  the  beneficiaries 
suffer.  The  appeUant  has  undertaken  to  distinguish 
the  case  of  Golden  Star  Lodge  No.  1  v.  Watterson,  158 
Mich.  696^  and  in  some  ways  it  is  distinguishable. 
However,  it  very  strongly  supports  the  principle^  con- 
tended for  by  appellee  and  which  are  applicable  and 
especially  pertinent  to  the  facts  in  the   case  at  bar. 

We  are,  therefore,  of  the  opinion  that  the  decree  of 
the  chancellor  should  be  afiBomed 

Affirmed. 
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Ellas  HoUenbaeh  and  Martha  HoUenbach,  Appellees, 
T.  Ellen  A.  Hardin  et  aL,  Appellants. 

Oen.  No.  21,906.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Maz- 
ziNi  Slusseb,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Reversed  and  remanded.  Opin- 
ion filed  May  9,  1917. 

Statement  of  the  Case. 

Action  by  Elias  HoUenbach  and  Martha  HoUenbach, 
plaintiffs,  against  Ellen  A.  Hardin,  Patrick  K.  Hardin 
and  F.  W.  Leland,  defendants,  to  recover  for  damages 
done  to  plaintiffs '  premises  in  taking  a  safe  therefrom. 
From  a  judgment  for  plaintiffs  for  one  hundred  dol- 
lars, defendants  appeal. 

WiCKETT,  Walkbb  &  Wbgg,  f  or  appellants,  Ell«i  A 
Hardin  and  Patrick  K.  Hardin. 

Bankin^  Howabd  &  Donnelly,  for  appellees. 

Mb.  Justiob  Taylor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Master  and  servant,  |  1* — wTien  relation  does  not  exist.  Where 
the  owner  of  a  certain  safe  hired  a  certain  licensed  expressman  to 
move  the  safe  from  the  premises  of  a  third  party,  and  in  doing  so 
the  expressman  acted  independently  of  the  owner  and  according  to 
his  own  notions  and  such  methods  as  he  thought  best,  and  with  his 
own  assistants,  held  that  there  was  no  relation  of  master  and 
servant  between  the  owner  and  the  expressman,  and  the  former 
would  not  be  liable  for  the  latter's  negligence  or  trespass  upon  such 
third  party. 

•See  niinoii  Notes  DIvett,  Yds.  XI  to  XT,  mad  OiimiiI*tlTe  Quaiterlj, 
topic  and  toctlon  number. 
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Hareella  Wlstafka,  by  Elizabeth  Wlstafka,  Appellee, 
T.  Peter  H.  Grotowskl  and  Clemenz  Blonder,  Ap- 
pellants. 

Gen.  No.  21,945. 

1.  Animals,  |  39* — when  unnecessary  to  prove  scienter  in  action 
for  injuries  &v  dog.  In  a  cause  of  action  for  plaintiff  being  bitten 
by  defendant's  dog,  based  upon  defendant's  violation  of  a  city  or- 
dinance requiring  a  dog  running  at  large  to  be  muzzled  as  dis- 
tinguished from  the  coifamon-law  action  for  negligence,  neld  that 
it  would  not  be  necessary  to  allege  or  prove  defendant's  scienter. 

2.  Animals,  |  48* — when  instruction  properly  refused  as  based 
on  wrong  theory  in  action  for  injuries  by  dog.  An  instruction,  in 
an  action  to  recover  damages  for  plaintiff  being  bitten  by  defend- 
ant's unmuzzled  dog,  based  upon  defendant's  violation  of  a  city 
ordinance  requiring  all  dogs  to  be  muzzled,  which  was  based  upon 
a  theory  that  it  was  necessary  to  allege  and  prove  defendant's 
scienter,  held  properly  refused. 

3.  EvmsNOE,  I  468* — when  evidence  on  former  trial  is  inadmis- 
sible, Eividence  on  a  former  trial  under  an  issue  involving  scienter 
on  the  part  of  defendant,  held  properly  rejected  in  an  action  for 
injuries  by  a  dog,  where  scienter  on  defendant's  part  was  not  an 
issue. 

Appeal  from  the  Superior  Court  of  Ck>ok  county;  the  Hon.  M.  L. 
MoKiNLET,  Judge,  presiding.  Heard  In  tl^e  Branch  Appellate  Court 
at  the  October  term,  1916.  Affirmed.  Opinion  filed  May  9,  1917. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

P.  R.  BoYLAN  and  Habby  H.  Fblgab,  for  appellants. 

JuMus  LiMBAOH,  for  appellee;  Geobqb  F.  Obt,  of 
counsel. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  defendant,  from  a  judg- 
ment in  a  suit  brought  by  a  minor,  by  her  next  friend, 
for  damages  which  were  alleged  to  be  the  result  of  the 
defendant  permitting  a  dog  owned  or  kept  by  him  to 

•8m  lUlnols  Notes  Dlsest,  Vols.  XI  tQ  XV.  md  CwwilMtTe  qnartorly. 
taple  Mul  Metlon  number. 
Vol.  CCV  Zi 
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run  at  large,  in  the  city,  without  being  muzzled,  in  vio- 
lation of  a  city  ordinance.  The  case  has  been  tried 
three  times  and  a  verdict  rendered  in  favor  of  the 
plaintiff  in  each  instance. 

On  June  18,  1909,  Marcella  Wistafka,  at  that  time 
a  child  about  nine  years  of  age,  was  bitten  by  a  dog, 
which  was  unleashed  and  unmuzzled,  while  she  was 
crossing  some  vacant  lots  on  her  way  to  school,  and 
subsequently,  by  her  next  friend,  she  brought  suit  for 
personal  injury.  The  amended ,  declaration,  upon 
which  the  case /was  tried,  avers  that  on  June  18,  1909, 
the  defendant  owned  and  controlled  and  kept  a  certain 
dog,  in  the  City  of  Chicago;  that  there  was  in  force 
in  the  City  of  Chicago  an  ordinance  which  provided, 
inter  alia,  that  '*no  person  shall  cause  or  permit  any 
dog  owned  or  kept  by  him  to  run  at  large  •  •  * 
unless  such  dog  shall  be  securely  muzzled,"  etc.,  that 
**the  owner  or  keeper  of  a  dog  who  shall  suffer  such 
a  dog  to  run  at  large  at  any  time,  in  violation  of  the 
ordinance,  shall  be  fined,'*  etc.;  that  the  defendant  per- 
mitted the  dog,  unmuzzled,  to  run  at  large  in  a  public 
place,  and  while  the  minor  was  exercising  due  care, 
said  dog  attacked  and  bit  her,  whereby  she  has  been 
permanently  injured.* 

The  defendant  filed  a  plea  of  the  general  issue.  The 
case  was  tried  before  a  jury,  and  after  the  evidence 
was  all  in,  the  plaintiff  withdrew  the  two  additional 
counts,  which  alleged  scienter  on  the  part  of  the  de- 
fendant, leaving  one  count  (as  above  set  forth)  charg- 
ing a  violation  of  the  city  ordinance,  as  the  proxixaate 
cause.  There  had  been  a  former  trial  in  which  a  judg- 
ment had  been  rendered  against  the  defendant  in  the 
sum  of  five  hundred  dollars,  which  was  appealed  to 
this  court  and  reversed  and  remanded,  on  the  ground 
that  the  proof  failed  sufficiently  to  show  that  the  dog 
belonged  to  the  defendant.  [187  HI.  App.  285.]  When 
the  case  was  redocketed  and  retried,  it  was,  upon  the 
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coTUtt  in  the  amended  declaration,  based  npon  a  viola^ 
tion  of  the  city  ordinance. 

It  is  claimed  by  the  defendant:  (1)  that  there  was 
no  allegation  and  proof  of  scienter ;  (2)  that  the  court 
erred  in  not  inspecting  the  certificate  of  evidence  nsed 
in  the  Appellate  Conrt  in  the  former  trial;  (3)  that 
the  court  erred  in  refusing  to  give  instruction  num- 
ber four  for  the  defendant,  and  giving  instruction 
number  six  for  the  plaintiff. 

Afl  to  the  first  contention:  We  are  of  the  opinion 
that  in  a  cause  of  action,  such  as  this,  based  on  the 
violation  of  the  ordinance  as  distinguished  from  the 
well-known  common-law  action  for  negligence,  it  is  not 
necessary  to  allege  or  prove  scienter  on  the  part  of  the 
defendant.    Behrle  v.  Bust,  199  HI.  App.  437. 

In  United  States  Brewing  Co.  v.  Stoltenberg,  211 
HI.  531,  Mr.  Justice  Magruder  said:  *' Inasmuch, 
therefore,  as  the  City  Council  of  Chicago  had  the 
power  to  pass  the  ordinance  (referring  to  a  speed 
ordinance)',  set  up  in  the  additional  count  and  intro- 
duced in  evidence  in  the  case  at  bar,  such  ordinanc^e 
has  the  force  and  effect  of  a  statute.  Its  violation 
constitutes  a  prima  facie  case  of  negligence,  if  such 
violation  caused  the  injury,  which  resulted  in  the  death 
of  the  deceased.''  Likewise,  in  H.  Channon  Co.  v. 
Hahn,  189  111.  28,  the  court  said:  '*A  breach  of  this 
ordinance  as  alleged  in  different  counts  of  the  declara- 
tion was  clearly  established  by  the  proof,  and  this  con- 
stituted a  prima  facie  case  of  negligence,  if  the  viola- 
tion of  tiie  municipal  law  caused  or  contributed  to  the 
personal  injury  received  by  the  appellee.*'  Cada  v. 
The  Fmr,  187  111.  App.  111.  In  the  latter  case,  the  sale 
of  a  toy  firearm  to  a  minor,  in  violation  of  an  ordi- 
nance, was  stated  to  be  sufficient  to  give  rise  to  a  cause 
of  action  for  injuries  received,  providing  it  was  al- 
leged in  the  declaration  that  the  minor  was  in  the  exer- 
cise of  due  care.  Tiie  ordinance  in  question,  in  the  pres- 
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ent  case,  gives  rise  perforce  to  new  civil  obligations, 
and  if  the  violation  of  such  an  ordinance  is  the  proxi- 
mate cause  of  a  personal  injury,  an  action  for  damages 
may  be  maintained.     It  could  make  no   difference 
whether   the   defendant  knew   the   propensities   and 
habits  of  the  dog,  because  the  law,  that  is  the  ordi- 
nance, provided  that  when  off  the  defendant 's  place  it 
must  be  muzzled  or  under  leash.    If  he  had  complied 
with  the  ordinance  the  minor  would  not  have  been 
bitten  by  the  dog,  even  though  the  defendant  had  no 
knowledge  of  the  dangerous  nature  of  the  dog.    The 
plaintiff  was  entitled  to  assume  that  the  defendant 
would  comply  with  the  ordinance.     The  obligations 
which  the  ordinance  imposed  upon  the  defendant,  a 
breach  of  which  proximately  resulted  in  the  injury  to 
the  minor,  did  not  exist  at  common  law.     That  the 
plaintiff  may  recover,  where  the  violation  of  an  ordi- 
nance is  the  proximate  cause  of  the  injury,  is  an  illus- 
tration of  the  elasticity  and  reasonableness  of  the  law, 
which  adjusts  and  applies  itself  to  new  rights  and  new 
obligations.     At  common  law  without  scienter,  the 
owner  of  a  dog  might  be  blameless,  but  under  the  or- 
dinance whether  he  knows  or  not  he  may  be  liable. 
Knowledge  of  the  habits  of  the  dog  is  entirely  negli- 
gible.   He  is  not  blameless  if  he  does  not  know  the 
habits  of  the  dog  and  yet  violates  the  ordinance.   Since 
the  ordinance  in  question  was  passed,  dogs  are  allowed 
to  go  unmuzzled  or  unleashed  only  at  their  owner's 
peril.    In  the  extreme  case  of  ferae  natures,  knowledge 
on  the  part  of  the  owner  is  conclusively  presumed,  and 
therefore  no  question  of  scienter  arises.     In  the  in- 
stant case,  that  of  a  domestic  animal,  knowledge  is  not 
conclusively  presumed,  but  by  reason  of  the  ordinance 
is  rejected  as  a  subject  of  defense.    The  gist  of  the 
action  at  common  law  is  keeping  a  vicious  animal  with 
knowledge ;  that  of  the  present  action,  permitting  the 
animal  to  go  at  large,  unmuzzled  or  unleashed. 
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The  instruction,  number  four,  which  the  defendant 
claims  was  erroneously  refused,  was  based  upon  the 
theory  of  scienter  and  therefore  was  properly  refused. 
The  instruction,  number  six,  which  w^s  given  and  ob- 
jected to  by  the  defendant,  is  a  correct  statement  of 
the  law  in  the  case  and  so  was  properly  given. 

The  record  of  the  evidence  taken  at  the  former  trial, 
which  was  offered  for  the  inspection  of  the  trial  judge, 
whatever  that  may  mean,  was  properly  rejected  as  the 
issues  concerning  which  that  evidence  was  offered 
originally  involved  scienter  and,  therefore,  were  not 
the  same  as  those  in  the  case  at  bar. 

As  there  was  ample  evidence  to  support  the  verdict 
of  the  jury,  both  as  to  liability  and  amount,  and  as 
there  are  no  material  errors  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 


Sam  Diamond,  Appellee,  v.  Max  Goldstein  and  Sarah 

Goldstein,  Appellants. 

Gen.  No.  22,027.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Kkabns,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1916.  Affirmed.  Opinion  filed  May  9,  1917.  Re- 
hearing denie4  May  22,  1917.  Certiorari  denied  by  Supreme  Court 
( making  opinion  final ) . 

Statement  of  the  Case. 

Action  by  Sam  Diamond,  plaintiff,  against  Max 
Goldstein  and  Sarah  Goldstein,  defendants,  to  recover 
**for  unlawfully,  fraudulently  and  maliciously  con- 
verting and  appropriating  to  their  own  use  the  prop- 
erty of  the  plaintiff,^'  consisting  of  certain  furs  and 
dress  goods,  valued  at  $1,500.  From  a  judgment  for 
plaintiff  for  $1,672.55,  on  remittitur  of  $75,  defendants 
appeal. 
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B.  M.  Shapfneb,  for  appeUants. 

Mattbice  Alsohuleb,  for  appellee;  Menz  I.  Bosen- 
BAUM,  of  counsel. 

Mb.  Jttstiob  Taylob  delivered  the  opinion  of  the 
court. 

Abstract  of  the  ]>Mlsion. 

1.  MmnciPAL  CouBT  of  Chtcaoo,  i  8* — v>7ien  statement  of  cUHm 
U  in  oonveraUm  giving  cf>urt  jurisdiction.  The  use  of  the  words 
"unlawfully,  fraudulently  and  malidoafliy"  In  a  atatement  of  claim 
In  the  Municipal  Court  for  "unlawfully,  fraudulently  and  maliciously 
converting  certain  property"  of  the  plaintiff,  held  not  to  chaise 
the  nature  of  the  charge  against  the  defendants  or  affect  the  Juris- 
diction of  the  Municipal  Court  in  such  action  for  conversion  of  the 
property. 

2.  T10VBB.AND  GONYEBSioN,  |  39* — tohot  evidence  i$  sufficient  to 
shoiD  conversion  of  purchased  stolen  property.  Testimony  of  a 
thief  that  the  property  stolen  by  him  from  the  plaintiff  was  listed 
by  the  thief's  partner  anH'that  lie  had  everything  on  the  list  shown 
to  the  defendants,  charged  with  conversion  of  plaintiff's  property 
stolen  €rom  him,  when  defendants  bought  such  property,  held  suf- 
ficient identification  and  enumeration  of  the  property  to  Justify  the 
Jury  in  concluding  what  property  belonging  to  the  plaintiff  was 
actually  received  and  converted  by  defendants. 

3.  Tboveb  and  convebsion,  {  38* — when  evidence  as  to  value  of 
goods  is  properly  admitted.  In  an  action  to  recover  for  conversion 
by  defendants  of  certain  furs  belonging  to  plaintiff,  where  a  witness 
was  asked  if  he  had  computed  the  fair,  reasonable  market  value  *of 
all  these  furs,"  to  which  he  aneweriBd  he  had,  and  also  answered  a 
subsequent  question,  over  objection  overruled,  as  to  the  amount, 
held  that  the  objection  was  not  well  founded,  as  the  evidence 
showed  that  both  parties  must  have  known  exactly  to  what  furs 
reference  was  made. 

4.  Tbovbb  and  oonvEBSioTT,  |  39* — when  plaiiUiff  only  rtQUired  to 
estaJ>lls%  case  by  preponderance  of  evidence.  Where  a  statement  of 
claim  charged  defendants  wilh  "unlawfully,  fraudulently  and  mali- 
ciously converting  certain  property"  of  the  plaintiff,  held  that  the 
words  used  did  not  necessarily  charge  a  crime,  and  plaintiff  was  re- 
quired to  establish  the  material  issues  in  such  claim  only  by  a 
preponderance  of  the  evidence. 

•Bee  Ullnol*  Note*  DlKest.  VoU.  XI  to  XT,  and  CumillatiTe  Q«artcrl7.  ■■■• 
Copio  and  Mctlan  niunber. 
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Chleago  A  Tieinity  Hungarian  BeneTolent  Society, 
Appellee,  y.  Chleago  &  Suburb  HungariMi  Aid 
Society  (Defendant).  Alphonse  Lefkow,  Appel- 
lant. 

een.  No.  22,442.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  SuLiJ^AN,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Reversed.  Opinion  filed  May  9, 
1917. 

Statement  of  the  Case. 

Bill  by  CJhicago  &  Vicinity  Hungarian  Benevolent 
Society,  a  corporation,  complainant,  against  Chicago 
&  Suburb  Hungarian  Aid  Society,  a  corporation,  de- 
fendant, for  review  of  a  certain  prior  suit  wherein 
decree  was  entered  providing  that  the  clerk  of  court 
should  pay  to  Alphonse  Lefkow  $500  for  his  reason- . 
able  attorney's  fees  and  certain  costs  and  in  satisfac- 
tion of  a  certain  judgment,  and  $116.33  additional  out 
of  certain  funds  in  the  hands  of  said  clerk,  charging 
that  said  Lefkow  was  guilty  of  fraud  in  so  providing 
in  said  decree  and  in  obtaining  said  sums.  From  an 
order  adjudging  said  Lefkow  guilty  of  contempt  of 
court  for  failure  to  pay  over  said  sums  to  the  clerk  of 
court  as  required  by  prior  order  of  the  court,  said 
Lefkow  appeals. 

Fbane  H.  CuiiVBK  and  Ibene  M.  Lefkow,  for  appel- 
lant. 

Chakles  R.  Whitman,  for  appellee. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court. 
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Abstraet   of  the  D^eision. 

1.  Equitt,  I  451* — what  constitutes  a  consent  decree,  A  decree 
entered  upon  examination  and  approval  by  a  master  in  chancery 
and  to  have  the  "O.  K."  thereon  of  the  solicitors  of  both  parties 
to  the  suit,  held  to  be  a  consent  decree. 

2.  Contempt,  §  68* — when  chancellor  may  consider  whole  rec- 
ord. In  a  contempt  proceeding,  where  the  conduct  of  a  solicitor  of 
record  Is  In  question,  a  chancellor  has  authority  to  consider  th^ 
whole  record  before  him. 

3.  Equity,  §  556* — what  decree  not  set  aside  on  WH  of  retnetf. 
A  consent  decree  Is  not  subject  to  be  set  aside  on  bill  of  review. 

4.  Equity,  f  574* — when  hill  of  review  is  not  demurrable.  A  bill 
of  review  charging  only  errors  apparent  on  the  face  of  the  decree 
sought  to  be  reviewed  Is  not  demurrable. 

5.  Equity — %Dhen  answer  to  hill  of  review  should  not  he 
stricken.  If  a  bill  of  review  sufficiently  charged  fraud  In  obtain- 
ing the  decree  sought  to  be  reviewed,  defendant's  answer,  filed 
without  leave,  In  Justification,  of  the  charge  should  not  be  stricken 
from  the  record  and  be  denied  a  hearing  thereon. 

6.  Equity,  §  582* — what  relief  may  he  granted  on  hill  to  review 
consent  decree.  On  a  bill  to  review  a  consent  decree  and  answer  to 
the  bill,  held  that  the  chancellor  would  be  -authorized  only  to  re- 
vise the  terms  of  such  decree  and  not  to  order  payment  of  money  to 

*  a  third  person,  as  the  clerk  of  the  court. 

7.  Contempt,  §  31* — when  order  to  pay  money  is  not  hasis  for 
order  of.  An  order  upon  a  bill  to  review  a  certain  consent  decree  ' 
to  a  party  to  pay  to  the  clerk  of  the  court,  to  await  the  disposition 
of  the  bill,  a  certain  sum  paid  to  such  party  under  such  decree,  held 
no  basis  for  an  order  of  contempt  upon  such  party  for  failure  to 
pay  such  sum. 

O'CONNOB,  P.  J.,  specially  concurring. 

*8ee  Ulinolfl  Notes  Digest,  Vols.  XI  to  XV,  and  CnmuUitlTe  Qiuutorij,  mmt 
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Robert  H.  Ingersoll  et  al.,  Appellees,  t.  Joseph  Brown 

&  Company,  Appellant. 

Oen.  No.  22,349.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Mabcus 
Kavanagh,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reversed  and  remanded.  Opinioli  filed 
May  10,  1917. 

Statement  of  the  Case. 

Action  by  Robert  H.  Ingersoll  and  others,  plaintiffs, 
against  Joseph  Brown  &  Company,  defendant,  in 
trover,  with  the  conventional  form  of  count  and  a 
connt  adding  to  the  averment  of  defendant's  knowl- 
edge that  the  property  was  plaintiffs',  that  defendant 
**  contriving  and  fraudulently  intending  craftily  and 
subtly  to  deceive  and  defraud  the  plaintiffs,  hath  not 
yet  delivered,''  etc.  From  a  judgment  for  plaintiffs, 
defendant  appeals. 

Hbbbl  &  Haft,  for  appellant. 

Hbnby  W.  Leman,  for  appellees ;  Frank  H.  Culvbb, 
of  counsel. 

Mb.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

* 

Abstract  of  the  Decision. 

1.  Fbaud,  8  19* — what  is  not  actionable.  The  making  of  a  prom- 
ise with  intent  at  the  time  not  to  perform  it  does  not  constitute  a 
fraud  and  is  not  actionable. 

2.  Tbovkb  and  conversion,  S  31* — when  proof  of  demand  and  re- 
fusal essential.  Where  plaintiffs  refused  to  ship  to  defendant  cer- 
tain goods  ordered  by  defendant  until  a  balance  due  on  a  bill  for 
goods  previously  shipped  to  defendant  was  paid,  and   defendant 
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Oormley  ▼.  Vydarena,  205  111.  App.  638. 

promised  to  send  a  check  for  such  balance  that  night  but  did  not, 
and  the  goods  were  afterwards  sent  and  delivered  to  defendant 
against  whom  on  the  following  day  an  Involuntary  petition  in  bank- 
ruptcy was  filed,  held  that  an  action  In  trover  based  upon  such 
facts  as  constituting  fraudulent  and  wrongful  possession,  because, 
as  claimed,  defendant  obtained  the  goods  without  Inteodliig  to 
fulfil  Its  promise  to  pay  for  them,  would  not  He  without  proof  of 
demand  and  refusal,  and  motion  for  an  instructed  verdict  for  de- 
fendant should  have  be^i  allowed. 

8.  Tbovkb  and  oonvbbbion,  S  31* — when  notice  of  election  to  re- 
scind conditional  contract  of  sale  of  goods  and  demand  for  retmm 
is  essential.  No  right  of  action,  in  trover  for  goods  sold  and  de- 
livered upon  condition  that  a  certain  balance  due  on  a  bill  for 
other  goods  be  paid,  would  accrue  without  notice  by  plaintiffs  of 
their  election  to  rescind  the  contract  and  a  demand  for  the  return 
of  the  goods,  upon  defendant's  failure  to  make  such  payment. 


John  J.  6M*mle3r9  Afpellee,  t.  Anna  Yydareaa  et  al., 
trading  as  Lederer  Brothers  (Defendants).  Bo- 
dolph  Lederer  and  Samuel  Lederer,  Appellants. 

Oen.  No.  22,775.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Superior  Ck>urt  of  Cook  county;  the  Hon.  DEzns 
E.  Sullivan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  May  21,  1917. 

Statement  of  the  Case. 

Bill  by  John  J.  Gormley,  complainant,  against  Anna 
Vydarena,  Paul  Vydarena,  and  Rudolph  Lederer  and 
Samuel  Lederer,  trading  as  Lederer  Brothers,  defend- 
ants, to  apply  property  standing  in  the  name  of  the 
defendant  Samuel  Lederer  to  the  satisfaction  of  a 
judgment  for  $5,050  recovered  by  complainant  against 
the  defendant  Anna  Vydarena.  From  a  decree  order- 
ing the  defendants  to  pay  to  complainant  $5,013,  with 

*8e«  lUiMis  N«toa  IHsest,  Vols.  XI  to  XV,  amd  Cvmiil»tlye  Qiuutcvlr.  imm 
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interest,  and  costs  within  ten  days  or  to  surrender  and 
deliver  to  a  certain  master  in  chancery  of  the  court  and 
transfer  to  said  master  all  title,  right  and  interest  had 
or  claimed  by  the  defendant  Samuel  Lederer  in  and  to 
a  certain  certificate  of  purchase  to  the  property  in 
question,  defendants  Rudolph  Lederer  and  Samuel 
Lederer  appeal 

Sabath,  Staffobd  &  Sabath,  for  appellants ;  Chaklbs 
B.  Stafford,  of  counsel. 

MgMahon  &  Chekey,  for  appellee;  Fbank  L. 
Cheney,  of  counsel. 

Mb.  Justice  Dbybb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Cbeditobs'  suit,  §  56* — when  evidence  it  suffldent  to  show 
fraudulent  procurement  of  loan  and  use  of  proceeds.  Evidence  held 
sufficient  to  show  that  certain  of  the  defendants,  the  Judgment 
debtor  and  her  husband,  obtained  possession  of  complainant's 
money  deliberately  and  by  the  use  of  grossest  fraud,  that  they 
did  not  obtain  a  loan  of  money  from  the  other  defendants  for  the 
purpose  of  enabling  them  to  get  possession  of  the  certificate  of 
purchase  of  certain  real  estate  in  question,  and  that  they  in  fact 
used  complainant's  money  to  procure  the  certificate. 

2.  CBEDnxtts'  SUIT,  S  56* — when  evidence  is  sufficient  to  show 
fraudulent  assignment  of  certificate  of  pur(^ase  of  real  estate,  Eyi- 
dence  held  sufficient  to  warrant  the  finding  that  the  assignment  of 
a  certificate  of  purchase  ot  certain  real  estate  in  question  by  the 
judgment  debtor  defendant  to  another  defendant  was  done  for 
the  purpose  of  defrauding  the  debtor's  creditors  and  in  particular  the 
complainant,  and  was  without  consideration  in  a  creditor's  bill  on 
such  judgment 

3.  Equitt,  I  813* — what  evidence  is  sufficient  to  overcome  aXlega- 
tion  of  sworn  answer^  The  allegations  of  defendants'  sworn  answer 
which,  directly  met  the  allegations  of  the  bill,  held  overcome  by  the 
testimony  of  two  witneaees  or  the  equivalent  thereof. 

•Sm  mtwoifl  Notei  DlffMl,  Vols.  XI  to  XY,  sad  CumolmltT*  Qvarteriy,  tame 
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Butchere'  Advocate  Co.  r.  Autovacuum  Refg.  Co.,  205  111.  App.  540. 

4.  Eqihty,  §  303* — voho  Km  liur^en  of  proof  as  to  new  matter 
alleged  in  answer.  The  burden  of  proof  of  new  matter  alleged  in 
an  answer  to  a  bill,  held  to  be  upon  the  defendant. 

5.  Appeal  and  error,  §  365* — what  is  effect  of  failure  to  make 
objection  and  note  exception  at  proper  time.  Failure  to  make  objec- 
tion and  note  exception  at  the  proper  time  during  the  course  of  a 
trial,  held  to  operate  as  a  waiver  of  the  right  to  present  the  merits 
of  the  controversy  on  appeaL 


Butchers'  Adroeate  Company,  Appellee,  t.  Autoyacnam 
Refrigerating  Company,  Appellant. 

Oen.  No.  22,778.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Arnold 
Heap,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Reversed  and  Judgment  here.    Opinion  filed  May  21,  1917. 

Statement  of  the  Case. 

Action  by  the  Butchers'  Advocate  Company,  a  cor- 
poration, plaintiff,  against  the  Antovacuum  Refriger- 
ating Company,  a  corporation,  defendant,  to  recover 
under  a  contract  for  advertising.  From  a  judgment 
for  plaintiff  for  eighty-four  dollars,  defendant  ap- 
peals. 

The  contract  sued  on  provided : 

^'Chicago,  Dec.  21, 1914. 

*  *  The  undersigned  hereby  authorize  the  Publisher  of 
The  Butchers'  Advocate  to  insert  our  advertisement 
to  occupy  5  inches  every  other  week  in  the  Butchers' 
Advocate,  for  three  months  and  thereafter  until  the 
publisher  has  order  to  discontinue  the  advertisement 
for  which  we  agree  to  pay  $6.00  (six  dollars)  per  in- 
sertion. 

Autovacuum  Bbfbigebatino  Company 

Per  W.  J.  Kelly.  "^ 

•Bee  niinoU  Notes  Direct,  Vols.  XI  to  XY,  sad  Comnlatlyo  Qnarterlr. 
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January  11,  1915,  defendant  claimed  to  have  mailed 
plaintiff  a  certain  letter  stating  it  was  not  ready  to 
deliver  certain  cuts  for  the  advertisement,  and  Febru- 
ary 3,  1915,  a  letter  that  it  had  decided  not  to  do  any 
advertising  just  then. 

Maximilian  J.  St.  Geobgb^  for  appellant. 

Elbebt  C.  Ferguson,  for  appellee. 

Mb.  Justice  Devbb  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  E^rII>ENCB,  8  138* — tchen  notice  to  produce  original  letter  it 
unnecessary  as  basis  for  secondary,  Coplee  of  certain  letters  shown 
to  have  been  regularly  mailed  by  defendant  to  plaintiff,  held  ad- 
missible in  evidence,  notwithstanding  no  notice  was  given  plaintiff 
of  defendant's  intention  to  introduce  secondary  evidence  of  the 
contents  of  such  letters  or  demand  made  upon  plaintiff'  to  produce 
same  in  court,  it  appearing  that  the  letters  were  not  in  plaintiff's 
possession  at  the  time  of  trial. 

2.  BJviDENCE,  §  39* — when  presumed  that  letters  were  received, 
A  showing  that  certain  letters  had  been  regularly  mailed  by  defend- 
ant to  plaintiff,  held  to  give  rise  to  a  presumption  that  they  had 
been  received. 

3.  Contracts,  §  198* — when  letters  subsequently  written  are  not 
part  of  contract,  WhM*e,  after  entering  into  a  certain  contract 
with  plaintiff  for  certain  advertising,  defendant  wrote  several  let- 
ters to  plaintiff  to  the  effect  that  it  was  not  ready  to  or  had  de- 
cided not  to  advertise,  such  letters  held  not  part  of  the  contract 
and  not  to  affect  plaintifTs  right  of  action  under  the  contract. 

4.  Contracts,  §  384* — when  notice  of  intention  not  to  be  bound 
by  contract  beyond  time  limited  is  shown.  Evidence  held  sufficient 
to  show  that  plaintiff  had  notice  that  defendant  did  not  intend  to 
be  bound  by  the  contract  of  advertising  sued  on  beyond  the  period 
fixed  therein. 
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Blanks  ▼.  MlUs,  205  lU.  App.  542. 


Emma  K.  Blanks^  Appellee,  t.  W.  H.  Mills  et  H^ 

Appellants. 

Oen.  No.  22,781.    (Not  to  be  reported  In  f nlL) 

A.ppeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd 
S.  TuTHiiXi^  Judge,  presiding.  Heavd  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  May  21,  1917. 

Statement  of  the  Case. 

,  Action  by  Emma  K.  Blanks,  plaintiff,  against  W.  H. 
Mills,  Dan  Macknett  and  Frank  C.  Fishback,  defend- 
ants, upon  a  narr  and  cognovit  on  a  lease.  From  an 
order  denying  defendants'  motion  to  vacate  the  judg- 
ment for  fonr  hundred  and  twenty  dollars,  taken  hj 
confession,  defendants  appeal. 

Mbaoheb^  Whitney^  Bioks  &  Sullxvajt,  for  appel- 
lants ;  Fbed  L.  Blagkikgton  and  W.  H.  MuiLS^  of  coan- 
sel. 

Ebnest  W.  Clabk,  for  appellee. 

Mb.  Justice  Deveb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  JuDGMirNT,  8  82* — how  affidavit  in  support  of  nu^tion  to  vacate 
it  construed.  An  affidavit  in  support  of  a  motion  tx>  yacate  a  judg- 
ment by  ccAifession  is  to  be  construed  strictly  against  the  paity 
presenting  such  affidavit. 

2.  Judgment,  {  82* — what  are  essentiaU  of  ajfldavit  in  support  of 
motion  to  vacate.  An  order  to  vacate  a  Judgment  regmlarly  entered 
in  a  cause  will  not  be  entered  unless  upon  a  statement  of  the  facts 
relied  on  in  the  affidavit  for  the  entry  of  such  order;  cchicIusIobs 
of  the  pleader  are  not  sufficient. 

•8m  nilnol*  Notes  Digest,  Vols.  XI  to  XV.  and  Cutolmltv^  Qwt«ily, 
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8.  Judgment,  |  82* — when  affidavit  in  tupport  of  motion  to  va- 
cate hy  confession  is  insufficient.  An  affidavit  filed  in  support  of  a 
motion  to  yacate  a  Judgment  by  confession  regularly  entered  stat- 
ing merely  that  the  lease  sued  on  had  been  canceled  and  terminated 
on  a  certain  date  and  that  the  plaintiff  had  failed  and  refused  to 
re-rent  the  premises  described  in  the  lease  although  numerous  op- 
portunities  for  so  doing  had  been  offered,  held  not  to  unequiv- 
ocally state  facts  from  which  the  trial  court  would  be  authorized 
to  believe  the  defendants  had  a  good  and  meritorious  defense  to 
the  action. 


Nellie  Carlin,  Administratrix,  Appellee,  t.  Peerless 

Oas  Llglit  Company,  Appellant. 

Gen.  No.  2S,787.    (Not  to  be  reported  in  fall.) 

A.ppeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Jo- 
BDH  H.  IVrcH,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1916.  AfDirmed.  Opinion  filed  May  21,  1917.  Rehearing 
denied  June  4,  1917. 

Statement  of  the  Case. 

Action  by  Nellie  Carlin,  administratrix  of  the  estate 
of  Max  Glick,  deceased,  plaintijBF,  against  the  Peerless 
Gas  Light  Company,  a  corporation,  defendant,  to  re- 
cover for  the  death  of  plaintiff  ^s  intestate  while  in  de- 
fendant's employ.  From  a  judgment  for  plaintiff  for 
$5,000,  defendant  appeals. 

The  declaration  alleged  that  the  defendant.  Peerless 
Gku3  Light  Company,  a  corporation,  on  April  9,  1903, 
was  engaged  in  the  business  of  manufacturing  burners, 
mantles,  etc.;  that  in  the  doing  of  such  business  it 
occupied  and  used  a  certain  floor  or  floors  of  a  build- 
ing in  the  City  of  Chicago;  that  the  defendants  Ida 
Hambrook  and  Adele  T.  Bassett  on  said  date  owned 

•See  niinoU  Notes  Dtreit,  Vols.  XI  to  XV,  Bad  Cnnmlatlvo  Quarterlj.  same 
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and  managed  said  building;  that  the  building  con- 
tained a  certain  elevator  shaft,  running  through  and 
past  the  different  floors  of  the  building;  that  at  the 
time  aforesaid  plaintiff's  intestate  was  employed  by 
the  defendant  corporation,  and  that  it  thereupon  be- 
came and  was  the  duty  of  such  defendant  to  provide 
plaintiff's  intestate,  Max  Glick,  with  a  reasonably 
safe  place  in  which  to  work ;  that  it  was  the  duty  of  the 
other  said  defendants  to  keep  and  maintain  the  ele- 
vator shaft  in  question  in  a  reasonably  safe  condition, 
so  that  persons  rightfully  in  and  upon  the  premises 
would  not  be  injured. 

It  was  further  averred  that  the  defendant  corpora- 
tion in  disregard  of  its  duty  allowed  and  permitted  a 
certain  large  number  of  boxes,  bales  or  barrels  to  be 
piled  up  in  its  plant  or  factory,  *'so  that  by  reason 
thereof  they  became  and  were  dangerous  and  unsafe"; 
that  the  other  defendants,  owners  of  the  building,  neg- 
ligently permitted  the  elevator  shaft  to  be  unprotected 
and  unguarded  at  or  near  the  floor  of  said  building 
occupied  by  the  defendant  corporation,  and  in  prox- 
imity to  which  the  said  barrels,  bales  or  boxes  were 
so  piled;  that  while  plaintiff's  intestate  was  at  work 
for  the  defendant  corporation  at  the  place  aforesaid, 
and  in  the  exercise  of  due  care  for  his  own  safety,  the 
said  pile  of  boxes,  barrels  or  bales  was  caused  to  and 
did  totter,  and  some  of  the  said  boxes,  barrels  or  bales 
by  reason  thereof  were  caused  to  and  did  fall  upon 
plaintiff's  intestate  while  he,  in  the  exercise  of  due 
care,  was  in  the  act  of  getting  ' '  out  of  the  way  of  said 
barrels,  boxes  or  bales,  as  aforesaid,  when  he  was 
caused  to  and  did  fall  down  and  through  said  elevator 
shaft  or  hoistway  to  and  upon  the  ground  or  basement 
floor,  and  which  said  fall  was  caused  by  the  joint  and 
concurrent  negligence  of  the  said  defendants";  that 
by  reason  of  such  fall  plaintiff's  intestate  was  killed, 
etc. 
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Carlin  y.  Pedrleu  Oaa  Light  Ca»  206  111.  App.  548. 

Mayeb,  Meteb,  Austrian  &  Platt,  for  appellant; 
Abraham  Meyer^  of  counseL 

Dabbow,  Masters  &  WnfiON  and  J.  L,  Baily^  for 
appellee. 

Mr.  Justigb  Dbvsr  delivered  the  opinion  of  the 
court 

AlMtraet  of  tbe  Beelslon. 

1.  BCastdi  ▲!»>  BMWfAKT,  I  12Z*-'^hat  part  of  prenUscM  need  not 
be  kept  eafe.  An  employer  Is  under  no  obligation  to  a  serrant  to 
keep  in  a  safe  condition  that  part  of  his  premisee  where  the  duties 
of  the  serrant  do  not  require  his  preeence. 

2.  MASTn  AJXD  SKBTANT,  |  SZ5*^^hen  declaratUm  ihou>8  t?uU 
death  of  employee  occurred  at  place  of  employment  The  declara^ 
tion  held  to  sul&ciently  eet  forth  that  the  accident  which  caused  the 
death  of  plaintilTs  intestate  occurred  at  a  place  where  the  deceased 
was,  in  the  course  of  his  employment,  at  work  for  the  defendant 

8.  Mastkb  and  bxevant,  i  699* — when  evidence  sufficient  to  shoto 
that  employee  toae  properly  at  place  of  accident.  Evidence  held  suf- 
ficient to  warrant  the  finding  that  plaintiff's  intestate  in  the  course 
of  his  employment  for  the  defendant  was  properly  at  the  place 
where  the  accident  resulting  in  his  death  happened. 

4.  Mabtkb  Aim  SERVANT,  S  ^27* — when  rule  that  employer  not  re- 
quired to  keep  place  safe  where  conditions  are  changing  has  no  ap- 
plication. The  rule  that  an  employer  is  not  required  to  keep  in  a 
reasonably  safe  condition  a  place  where  a  servant  is  at  work  where 
the  conditions  of  such  place  are  constantly  changing,  as  in  the 
construction  of  a  bridge,  has  no  application  where  an  employee's 
death  was  not  caused  by  any  changing  condition  in  the  prosecution 
of  the  work. 

6.  Mastkb  and  sebvant,  S  699* — when  evidence  insufficient  to 
show  that  servant  had  timely  warning  of  m/wement  of  boxes.  In 
an  action  for  the  death  of  a  servant  due  to  the  falling  of  certain 
boxes  which  precipitated  him  into  an  unguarded  elevator  shaft,  evi- 
dence held  insufficient  to  show  that  plaintiff's  intestate  had  warning 
of  the  movement  of  the  boxes  in  time  to  have  avoided  them. 
*  6.  MA8TE8  AND  8ESVANT,  {  706* — iwheu  Qucstion  whether  servant 
uxis  working  at  place  of  accident  at  time  of  death  is  for  jury.  The 
question  whether  plaintiff's  intestate  was  at  and  immediately  before 

•8em  nUnols  Notes  Digest,  Vols.  XI  to  XV,  and  CvmnUitlve  Quarterly.  Mune 
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his  fall  down  an  elevator  shaft  whereby  his  death  occnrred,  work- 
ing at  the  place  where  the  accident  happened,  held  properly  sub- 
mitted to  the  Jury  upon  evidence  admitted  to  sustain  the  theories 
of  both  parties  to  the  action. 

7.  Witnesses,  §  253* — tohen  credibility  of  toitness  is  for  jurif. 
Where  a  statement  in  writing  made  by  a  certain  witness  shortly 
after  an  accident  to  plalntlfTs  intestate,  resulting  in  the  death  of 
such  intestate,  tended  to  contradict  in  important  particulars  the 
testimony  of  such  witness  as  the  only  eyewitness  of  the  accident 
testifying  on  behalf  of  the  plaintiff,  held  that  it  was  the  proYlnce 
of  the  Jury  to  determine  the  credence  to  be  given  such  testimony. 

8.  Master  and  sebvant,  {  782* — tohtn  instruction  properly  re- 
fused as  not  in  conformity  with  evidence.  An  instruction  based 
upon  the  finding  by  the  Jury  that  plaintiff's  intestate  was  at  the 
place  where  the  accident  resulting  in  his  death  occurred  contrary 
to  instructions  given  him  by  his  forewoman  in  his  employment  for 
defendant,  held  properly  refused  where  there  was  no  evidence  re- 
ferred to  from  which  it  could  be  Inferred  that  the  deceased  had 
been  directed  by  the  forewoman  not  to  be  at  such  place. 

9.  Death,  S  39* — when  demurrer  to  plea  of  statute  of  limita- 
tions is  properly  sustained.  In  an  action  for  the  recovery  of  dam- 
ages for  wrongfully  causing  the  death  of  plaintifTs  Intestate, 
brought  after  one  year  and  within  two  years  after  such  death, 
where  the  law  in  force  at  the  time  of  such  death  providing  that 
such  actions  should  be  commenced  within  two  years  alter  the 
death  of  the  person  was  amended  after  the  death  of  plaintiff's  in- 
testate so  as  to  provide  that  such  actions  should  be  brought  within 
one  year  after  the  death,  held  that  a  demurrer  to  defendant's  plea 
that  such  action  was  not  brought  within  one  year  after  the  death 
of  plaintiff's  intestate  was  properly  sustained,  as  the  act  was  not 
retrospective. 

•8m  lUIiiols  Not««  DlK«it,  You.  XI  to  XV,  And  ComiilaUy*  Ooarterij, 
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Ball  y.  Iroquois  Memorial  Emergency  Hospital,  206  IlL  App.  647. 


Annie  Ball^  Appollant,  t.  Iroqnols  Memorial  Emer- 
gency Hospital  et  al.^  Appellees. 

Oen.  No.  22,790.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Ck>urt  of  Cook  county;  the  Hon.  Habbt 
C.  MoBAN,  JudgOp  presiding.  Heard  In  this  court  at  the  October 
tem^  1916.    Affirmed.    Opinion  filed  May  21, 1917. 


Statement  of  the  Case. 

Action  by  Annie  Ball,  plaintiff,  against  the  Iroqnois 
Memorial  Emergency  Hospital,  Richard  T.  Crafle,  L. 
P.  Friestedt  Company,  Lanquist  &  Ulsley  Company, 
John  E.  0.  Pridmore,  City  of  Chicago  and  Murdock 
Campbell,  defendants,  to  recover  damages  for  injuries 
to  plaintiff's  party  wall.  From  a  judgment  for  de- 
fendants, plaintiff  appeals. 

Plaintiff  was  the  owner  of  premises  known  as  No. 
25  North  Market  street,  Chicago,  improved  by  a  four- 
story  brick  building.  A  party  wall  agreement  existed 
as  to  this  building  and  a  similar  building  immediately 
south  on  premises  known  as  No.  23  North  Market 
street,  leased  for  99  years  by  one  of  the  defendants 
and  released  from  August  1,  1908,  to  the  City  of  Chi- 
cago for  a  term  of  years.  Between  May  1  and  Sep- 
tember 1, 1910,  the  latter  building  was  torn  down  and  a 
new  building  erected  on  that  lot  Immediately  south 
of  that  lot  was  an  alley  and  south  of  the  alley  prop- 
'  erty  known  as  the  Hearst  property,  on  which  in  the 
summer  of  1910  a  large  number  of  caissons  were 
sunk  for  the  erection  of  a  building  thereon.  The  lots 
Nos.  23  and  25  North  Market  street  were  each  twenty 
by  seventy  feet  in  dimensions.  The  new  building  on 
the  former  lot  was  erected  on  the  old  foundation. 
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F.  L.  Salisbuby  and  M.  Mabso,  for  appellant. 

Pain,  Campbell  &  KAfiPEB,  Chables  E.  Pain  and 
Samuel  A.  Ettelson,  for  appellees;  IUlph  G.  Ckan- 
DALL,  of  counsel. 

Mb.  Justice  Devee  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Adjoining  iandownebs,  S  S*-'*Vfhen  evidence  U  sufficient  to 
s}u)w  injury  by  person  other  than  lessee  of  party  wall,  BiVldenca 
held  sufficient  to  sustain  the  finding  that  the  damage  to  iKlaliitiirs 
building,  if  any,  consisting  of  the  falling  of  a  party  wM.  and  oth«r 
damage,  was  the  result  of  work  done  on  another  than  defendants' 
property  and  was  not  caused  by  any  conduct  of  conunlaaioi  or 
omission  of  the  defendants,  lessees  of  a  party  walL 

2.  Damaobs — when  evidence  as  to  toss  of  profits  is  proper^  ex- 
cluded. Evidence  held  to  furnish  no  basis  of  fact  for  tlio  Introdue- 
tion  of  evidence  of  the  loss  of  profits  to  plaintifTs  business  as  an 
element  of  damages  claimed,  in  an  action  to  recover  for  being  de- 
prived of  the  use  of  a  certain  building  in  which  plaintiff  conducted 
such  business,  where  plaintiff  kept  no  record,  books  or  papers  other 
than  certain  mail  orders,  which  were  destroyed  from  year  to  year, 
and  a  bank  pass  book,  which  could  not  be  found,  and  such  evideaee 
as  to  loss  of  profits  was  properly  excluded. 

•8m  nilnoto  NciM  DIms«»  V«1s.  XI  to  XV,  wid  CwMlUtlva  QiMttwIyi; 
tople  and  Mctton  nombef  • 
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Morrison  t.  lAverty,  206  111.  App.  549. 


John  Morrison,  Appellant,  t.  John  B.  LaTerty,  Ap- 
pellee. 

Gen.  No.  22,810.    (Not  to  he  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Fred  C. 
H£LL»  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  May  21,  1917. 

Statement  of  the  Case. 

Aotion  by  John  Morrison,  plaintifF,  against  John  B. 
Laverty,  defendant,  to  recover  rent.  From  a  judgment 
in  favor  of  defendant,  plaintiff  appeals. 

» 

Byak  &  Lewis,  for  appellant. 

Lambebt  &  Mayeb,  for  appellee. 

Mb.  Jtjsticb  Devbb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Afpeal  Ain>  XBBOB,  I  369* — when  differerit  theory  of  recovery  may 
not  he  advanced  on  appecU.  On  appeal  by  plaintiff  from  a  judgment 
in  favor  of  the  defendant,  the  plaintiff  cannot  advance  in  the  Ap- 
pellate Court  a  theory  of  recovery  different  from  that  presented  in 
the  trial  court 
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Deylne  r.  Erie  Railroad  Co.,  206  111.  App.  550. 


John  F.  Deylne,  Administrator,  Appellee,  t.  Erie  Ball- 
road  Company,  Appellant. 

Oen.  No.  22,829.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circnit  Court  of  Cook  county;  the  Hon.  David  F. 
Matohett,  Judge,  presiding.  Heard -in  this  court  at  the  October 
term,  1916.  Reversed  with  finding  of  fact.  Opinion  filed  May  21, 
1917. 

Statement  of  the  Case. 

Action  by  John  F.  Devine,  administrator  of  the 
estate  of  George  Hinzenstem,  deceased,  plaintiff, 
against  the  Erie  Railroad  Company,  a  corporation,  de- 
fendant, to  recover  for  the  death  of  plaintiff's  intes- 
tate. From  a  judgment  of  $2,000  entered  npon  the 
verdict  of  a  jury,  defendant  appeals. 

W.  0.  Johnson,  BuiiL  &  Johnson  and  Gbobgb  C. 
GAiiE,  for  appellant. 

CHABiiEs  A.  Chxjban  and  WnjBY  W.  Mills,  for  appel- 
lee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Death,  S  50b* — when  evidence  U  sufficient  to  show  that  conr 
trihutory  negligence  of  deceased  is  proximate  cause  of  death.  In  ui 
action  to  recover  for  death  by  wrongful  act,  evidence  examined  and 
held  to  show  that  the  negligence  of  plaintiCF's  intestate  was  the 
primary  cause  of  ,the  accident  which  caused  his  death. 

2.  Mastes  and  servant,  §  101* — what  is  duty  of  master  totWfd* 
servant  of  independent  contractor  in  place  of  danger.  The  only 
duty  owed  by  the  employer  of  an  independent  contractor  to  the 
servant  of  such  contractor  who  voluntarily  puts  himself  in  a  place 
of  danger,  where  his  work  does  not  require  him  to  be,  Is  to  avoid 
wantonly  or  wilfully  injuring  him. 

•See  Ullqols  Notes  IHirert,  Vols.  XI  to  XV,  and  dunolmltve  Qnrt«l7f 
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MoroleWBkl  ▼.  McOurrie,  205  Hi.  App.  651. 


Anthony  Morolewskl,  Appellee,  t.  Richard  McCurrie 

et  al.,  Appellants. 

Oen.  No.  33,848.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscab  M. 
ToBBiBON,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  with  finding  of  fact  Opinion  filed  May  21, 
1917. 

Statement  of  the  Case. 

Action  by  Anthony  Morolewski,  plaintiff,  against  the 
American  Laundry  Machinery  Company,  Lord  &  Bush- 
nell  Company  and  Richard  McCurrie,  defendants,  to 
recover  for  personal  injuries.  At  the  trial  plaintiff 
took  a  nonsuit  as  to  the  American  Laundry  Machinery 
Company  and  the  jury  found  in  favor  of  Lord  &  Bush- 
nell  Company  and  returned  a  verdict  against  McCur- 
rie, on  which  judgment  was  entered  for  $2,650.  From 
this  judgment  defendant  McCurrie  appeals. 

LiTziNGER,  McGuRN  &  Eflm,  for  appellants. 

JuiJTJS  B.  EuBENSTBiN  and  Edward  J.  Green,  for 
appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Neolioence,  §  185* — when  evidence  insufficient  to  support  ver- 
dict. Evidence  in  action  to  recover  for  personal  injuries  examined 
and  held  insufficient  to  support  the  verdict. 

2.  Masteb  and  servant,  §  1* — when  evidence  insufficient  to  show 
existence  of  relationship.  Evidence  in  action  for  personal  injuries 
examined  and  held  not  to  show  existence  of  relation  of  ULaster  and 

•See  nilnoy  Notes  Digest,  Vols.  XI  to  XV,  and  Cvmiilatlve  Qwurteriy*  Mun* 
lople  mud  section  number. 
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servant  between  defendant  and  the  person  through  whose  negli- 
gence the  injuries  were  alleged  to  have  been  caused. 

3.  Neguoence,  i  157* — when  burden  of  proof  is  on  plaintiff.  lu 
an  action  to  recover  for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence,  the  burden  of  proving  that  plain- 
tiff was  in  the  exercise  of  due  care,  that  his  negligence  did  not 
contribute  to  cause  the  accident  and  defendant's  negligence  was 
the  proximate  cause  of  the  injury,  is  on  the  plaintiff. 


E.  y.  Bradlej,  Appellee,  t.  Progresslre  Metal  ft  Se- 

fining  Company,  Appellant. 

Gen,  No,  22,855. 

1.  Bnxs  AND  NOTES,  §  327* — what  is  unavailahle  aa  defense  in 
action  on  note.  In  an  action  to  recover  on  a  promissory  note  ab- 
solute on  its  face,  an  oral  contemporaneous  contract  in  contradic- 
tion of  the  terms  of  the  note  is  unavailing  as  a  defense. 

2.  Bills  and  notes,  {  220* — when  subsequent  indorsee  may  a«otl 
himself  of  title  of  first  indorsee.  If  a  first  indorsement  of  a  note  is 
valid  and  vests  title  to  the  note  in  the  indorsee,  such  title  may  be 
availed  of  in  an  action  by  any  subsequent  indorsee  and  holder  of 
the  note. 

3.  Pleading,  {  153* — when  affidavit  of  merits  is  insufficient.  It 
is  not  sufficient  to  set  forth  on  information  and  belief  the  material 
defenses  in  the  affidavit  of  merits  in  an  action  on  a  note. 

4.  Bills  and  notes,  §  351* — when  affldavit  of  merits  insufficient 
to  avoid  assignment  of  note.  The  statement  in  the  affidavit  of  mer- 
its in  an  action  against  the  maker  of  a  note  that  the  payee  was  the 
owner  of  the  note  at  the  time  of  maturity  "in  so  far  as  any  In- 
debtedness which  may  be  due  from  defendant  to  said  payee,"  held 
to  be  ambiguous  and  not  to  constitute  any  fact  which  in  law  would 
operate  to  avoid  the  assignment  of  the  note  by  the  payee  and 
continue  the  title  in  it. 

5.  Bills  and  notes,  8  333* — when  allowance  of  set-off  is  in- 
proper.  In  an  action  on  a  note,  defendant's  counterclaim  in  the 
nature  of  a  set-off  which  is  in  excess  of  the  amount  of  the  note  is 
repugnant  to  Kurd's  Rev.  St  ch.  98,  sec.  12  (J.  ft  A.  T  7633),  limii- 
ing  a  set-off  to  the  amount  of  plaintiff's  debt 


•See  Illinois  Notes  Dliret*,  Vols.  XI  to  XY,  and  OumalatlTe  Qimrterly, 
topic  and  section  nomber. 
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6.  SiET-orr  and  ebcoupmxitt,  |  10* — tohen  set-off  cannot  he 
claimed.    Set-off  cannot  be  claimed  for  unliquidated  damages. 

7.  Pleading,  (  167* — tohen  filing  of  affidavit  of  merits  is  within 
discretion  of  court.  The  allowance  of  a  motion  to  file  a  third  affi- 
davit of  merits  rests  in  the  sound  discretion  of  the  trial  court 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chaeles 
A.  WiLUAMs,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  May  21,  1917.  Rehearing  de- 
nied June  4,  1917.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Bebnstein^  Gbossmait  &  ZoLiiA,  for  appellant. 
Benjamin  B.  Mobbis,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

From  a  judgment  of  $3,548  entered  as  in  case  of 
default,  defendant  appeals. 

This  action  is  upon  a  note  for  $3,500,  executed  by 
defendant,  payable  to  the  order  of  the  Chicago  Smelt- 
ing &  Eefining  Company,  sixty  days  after  date,  with 
interest  at  six  per  cent,  per  annum.  Plaintiff  is  the 
second  indorsee  of  this  note.  The  note  is  dated  at 
Milwaukee,  Wisconsin,  and  on  the  ground  that  defend- 
ant was  a  nonresident  of  the  State  of  Illinois,  an  at- 
tachment  was  issued,  and  certain  moneys  garnisheed, 
but  as  defendant  voluntarily  appeared  and  gave  bond, 
the  questions  arising  on  the  attachment  issue  are  not 
before  the  court.  Defendant  filed  an  aflSdavit  of  mer- 
its, which,  on  motion,  was  stricken,  and  by  leave  of 
court  filed  a  new  affidavit  of  merits.  In  their  essence 
the  two  affidavits  are  of  like  purport,  the  second  affi- 
davit stating  the  facts  recited  in  the  first  in  greater 
elaboration.  The  affidavits  of  merits  set  up  as  de- 
fenses that  the  note  was  given  in  consideration  of  the 
payee  delivering  to  the  maker  goods  to  the  value  of 
the  note  before  its  maturity,  and  that  in  this  regard 
it  had  failed,  and  delivered  goods  to  the  extent  only 

•See  Ulinoto  Notes  Dlirest,  Vols.  XI  to  XV,  an<l  ComuliitlTe  Qnarterlyt  tune 
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of  $1,950;  also  setting  up  an  account  between  the  payee 
and  defendant,  in  which  the  payee  is  alleged  to  owe 
to  defendant  a  balance  of  $40.85,  and  averring  that 
the  payee  was  the  owner  and  holder  of  the  note  in 
suit  at  the  time  of  its  maturity  *^in  so  far  as  any  in- 
debtedness which  may  be  due  from  this  defendant  to 
the  Chicago  Smelting  and  Refining  Company**;  that 
plaintiff  is  not  the  innocent  holder  for  value  before 
maturity  and  that  defendant  is  informed  and  believes 
that  the  payee  is  the  holder  and  owner  of  the  note, 
and  that  therefore  defendant  is  not  indebted  to  plain- 
tiff in  any  sum.  Defendant  further  sets  up  that  by 
reason  of  the  transaction  between  itself  and  the  payee 
in  the  note  and  by  reason  of  the  failure  of  the  payee 
to  carry  out  its  contract  made  with  defendant,  that 
defendant  ^^has  been  damaged  in  a  large  sum  of 
money,  and  that  the  damages  suffered  by  this  defend- 
ant are  in  excess  of  the  amount  of  said  note  set  forth 
in  the  plaintiff's  statement  and  affidavit  of  claim.'* 
After  the  striking  of  the  second  affidavit  of  merits,  the 
court  proceeded  to  assess  damages  on  production  of 
the  note  in  evidence  lipon  plaintiff's  affidavit  of  claim 
under  Rule  17  of  the  Municipal  Court  Act,  which  pro- 
vides, inter  alia,  that  ** where  the  defendant's  affidavit 
of  merits  is  stricken  from  the  files  for  insufficiency, 
the  court  may  then  and  there  enter  judgment  as  in 
case  of  default  for  the  plaintiff  upon  the  plaintiff's 
affidavit  of  claim  in  said  cause. ' ' 

Defendant  stated  no  fact  in  its  affidavits  of  merits 
which  in  law  constitutes  a  defense  to  the  action 
upon  the  note  in  suit.  The  attempt  to  set  up  an  oral 
contemporaneous  contract  in  contradiction  of  the  terms 
of  the  note  is  unavailing  as  a  defense,  as  evidence  of 
such  contract  would  be  incompetent  as  tending  to  vary 
the  terms  of  an  i^i^trument  absolute  on  its  face.  Hesch 
V.  Dermis,  194  HI.  App.  663. 

The  assignment  by  the  payee  to  Feinberg,  the  first 
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indorsee,  is  in  no  wise  challenged  by  the  affidavit  of 
merits,  nor  is  it  denied  that  such  assignment  was  made 
before  maturity  and  for  a  valuable  consideration.  It 
is  the  well-settled  law  of  this  State  that  a  remote  in- 
dorsee may  avail  of  the  title  of  any  prior  indorser, 
atid  if ,  as  in  the  instant  case,  the  first  indorsement 
was  valid  and  vested  the  title  to  the  note  in  such  in- 
dorsee, that  title  may  be  availed  of  in  an  action  by  any 
subsequent  indorsee  and  holder  of  such  note.  The 
doctrine  is  as  announced  by  Mr.  Justice  Scholfield  in 
Matson  v.  Alley,  141  HI.  284,  in  these  words : 

*'And  although  Alley  is  an  assignee  after  maturity, 
his  assignor.  Bliss,  was  an  assignee  before  maturily,  and 
Alley  is  entitled  to  stand  in  the  place  of  Bliss,  and  no 
defense  could  be  urged  by  the  corporation  as  against 
Alley  which  it  could  not  have  urged  against  Bliss  had 
he  remained  the  owner  of  the  notes  and  sought  to  en- 
force their  collection.*'  Woodworth  v.  Euntoon,  40 
m.  131. 

In  Comstock  v.  Hannah^  76  111.  531,  it  was  held  that 
a  party  who  takes  commercial  paper  before  due,  for 
a  valuable  consideration,  without  knowledge  of  any 
defects  of  title  and  in  good  faith,  holds  it  by  a  title 
valid  against  the  world. 

As  the  assignment  to  Peinberg  was  not  challenged, 
regardless  of  when  and  for  what  consideration  plain- 
tiff obtained  the  note,  he  may  avail  of  Feinberg's  un- 
challenged title  and  recover  the  amount  due  on  the 
note.  Furthermore,  the  material  defenses  set  forth  in 
the  affidavits  of  merits  are  upon  information  and  be- 
lief. This  is  not  sufficient.  Hitchcock  v.  Herzer,  90 
111.543. 

Again,  the  statement  in  the  affidavit  that  the  payee 
of  the  note  was  the  owner  of  the  note  at  the  time  of 
maturity, ' '  in  so  far  as  any  indebtedness  which  may  be 
due  from  defendant  to  said  payee,"  is  ambiguous  and 
does  not  constitute  any  fact  which  in  law  ^ould  oper- 
ate to  avoid  the  assignment  of  the  note  by  the  payee 
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and  continue  the  title  in  it  for  such  restricted  purpose 
notwithstanding  such  assignment.  Defendant's  coun- 
terclaim in  the  nature  of  a  set-off,  which  it  states  is 
'^in  excess  of  the  amount  of  said  note  set  forth  in 
plaintiff's  statement  and  aflfidavit  of  claim/'  is  repug- 
nant to  section  12,  ch.  98,  Eev.  St.  (J.  &  A.  ^  7633), 
which  limits  a  set-off  to  the  amount  of  plaintiff's  debt 
See  opinion  in  Reid  v.  McKvrmeyf  202  IlL  App.  129. 

It  also  appears  that  the  set-off  claimed  is  for  un- 
liquidated damages,  which,  it  was  held  in  J.  B.  Mad- 
sen  <&  Co 'v.  Hogans,  189  111.  App.  589^  cannot  be  done. 

It  is  likewise  contended  that  it  was  error  for  the 
court  to  deny  defendant  the  right  to  file  a  third  affi- 
davit of  merits.  The  allowance  of  such  motion  rested 
within  the  sound  discretion  of  the  court  and  we  cannot 
hold  that  such  discretion  was  abused  in  the  denial  of 
such  motion,  as  defendant  had  been  accorded  every 
opportunity  to  state  any  defense  which  it  might  have 
against  plaintiff's  claim. 

As  neither  of  defendant's  affidavits  stated  any  facts 
which  in  law  constitute  a  defense  to  the  action,  the 
judgm<ent  of  the  Municipal  Court  is  affirmed. 

Affirmed. 
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Hunter  y.  Biuh  Hat  Co.,  20C  lU.  657. 


Fr«d  Q.  'Enntw,  Appellee^  t.«  Bush  Hat  Company^ 

Appellant. 

Gen*  Ko.  S2^69«    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chabu» 
H.  BowLKs,  Judge,  preaiding.  Heard  in  this  court  at  the  Octoher 
term,  1916.    Afflrmed.    Opinion  filed  Bfi&y  21,  1917. 

Statement  of  the  Case. 

Action  by  Fred  G.  Hnnter,  plaintiff,  against  the 
Bnsb  Hat  Company,  a  corporation,  defendant,  to  re- 
cover wages  alleged  to  be  dne.  Defendant  put  in  a 
set-off  for  the  valne  of  certain  property  alleged  to  have 
been  retained  by  plaintiff.  On  the  cross-action  plain- 
tiff denied  the  indebtedness  and  claimed  a  settlement. 
On  the  trial  before  the  court  there  was  a  finding  against 
both  the  claim  and  the  set-off  and  a  judgment  against 
plaintiff  for  costs,  from  which  defendant  appeals. 

Wdlliam  B.  Jarvis,  for  appellant. 

JoHK  M.  Bankin,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Masteb  Ain)  SERVANT,  |  84* — when  evidence  iuglcient  to  sufh 
port  verdict.  Bvldence  in  an  action  for  wages,  examined  and  held 
to  support  the  verdict 

2.  Appxai*  Aim  EBBOB,  I  1749* — when  judgment  affirmed.  On  ap- 
peal from  the  finding  and  Judgment  in  an  action  to  recover  wages, 
held  that  no  error  of  law  or  procedure  appeared  justifying  a  re- 
versal of  the  judgment. 
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Sels  T.  Stafford,  205  III  App.  558. 


Emanuel  F.  Selz^  Appellee,  y.  James  W.  Stafford^  Ap- 
pellant. 

Gen.  No.  22,871.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  H. 
Hopkins,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.  Affirmed.  Opinion  filed  May  21,  1917.  Rehearing  denied 
June  4,  1917. 

^  Statement  of  the  Case. 

Action  of  the  fourth  class  by  Emanuel  F.  Selz,  plain- 
tiff, against  James  W.  Stafford,  defendant,  in  forcible 
detainer  for  the  possession  of  certain  premises  and  to 
recover  rent  alleged  to  be  due.  From  a  judgment  in 
favor  of  plaintiff  for  $2,358.19,  defendant  appeals. 

C.  Van  Alen  Smith,  for  appellant. 

Mater,  Meyer,  Austrian  &  Platt,  for,  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

>^ 

1.  Appeal  and  erbob,  8  1170* — Moihen  moot  question  not  deter- 
mined. In  an  action  brought  to  recover  rent  and  for  forcible  de- 
tainer where,  before  the  trial,  possession  of  the  premises  is  sur- 
rendered, it  is  not  proper  that  the  court  determine  the  moot  ques- 
tion as  to  possession. 

2.  Municipal  Court  of  Chicago,  |  13* — what  is  effect  of  striking 
affidavit  of  defense  and  counterclaim  and  proceeding  with  triat  In 
an  action  of  the  fourth  class  where  a  defendant's  affidavit  of  de- 
fense and  counterclaim  are  stricken  from  the  files  and  the  cause 
proceeds  to  trial,  defendant  is  in  default  and  admits  every  material 
averment  of  plaintiffs  claim. 

•See  nilnoie  Notes  IHgtut,  Vols.  XI  to  XV.  and  CvmiibitlTe  Qvuieriy.  «»• 
topic  and  Metkm  Bmnber. 
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3.  Municipal  CJoubt  of  Chicago,  |  13 ♦ — what  need  not  he  at- 
tached to  statement  of  daim  in  action  for  rent.  In  an  action  in  the 
Municipal  Court  of  Chicago  to  recover  rent  due  under  a  lease, 
plaintiff  is  not  required  to  attach  a  copy  of  the  lease  to  his  state- 
ment of  claim  or  to  offer  it  in  evidence. 

4.  Municipal  Court  or  Chicago,  |  8* — when  jurisdiction  not  af- 
fected by  commencement  of  action  as  of  fourth  class.  The  fact  that 
an  action  in  the  Municipal  Court  of  Chicago  was  commenced  as  an 
action  of  the  fourth  class  does  not  deprive  that  court  of  jurisdic- 
tion to  enter  judgment  In  excess  of  $1,000. 

5.  Municipal  Coubt  or  Chicago,  |  28* — when  objection  as  to  lack 
of  jurisdiction  is  too  late.  An  objection  that  the  Municipal  Court 
of  Chicago  is  without  jurisdiction  to  enter  judgment  in  excess  of 
$1,000,  in  an  action  commenced  as  an  action  of  the  fourth  class, 
comes  too  late  when  first  made  on  appeal. 

6.  Municipal  Coubt  or  Chicago,  (  8* — what  constitutes  conced- 
ing of  jurisdiction  hy  defendant  in  action  of  fourth  class.  Where 
defendant  in  an  action  of  the  fourth  class  in  the  Municipal  Court 
of  Chicago  states  In  his  affidavit  of  set-off  and  counterclaim  that 
his  damages  exceed  plalntlfTs  claim  and  also  that  his  damages 
amount  to  $20,000,  he  concedes  the  jurisdiction  of  the  court  to 
enter  a  Judgment  In  favor  of  either  party  in  excess  of  $1,000. 

7.  Landlord  and  tenant,  {  297* — when  tenant  not  entitled  to 
apportionment  of  rent.  In  an  action  to  recover  rent  claimed  to  be 
due  under  a  lease,  where  the  amount  claimed  is  admitted  by  de- 
fendant's default,  defendant  is  not  entitled  to  an  apportionment  of 
the  rent  by  reason  of  his  having  surrendered  the  premises  before 
the  expiration  of  the  time  for  which  rent  Is  sought  to  be  recovered. 

8.  Landlord  and  tenant,  {  311* — when  tenant  may  not  offset 
against  rent  daynages  for  interference  with  use  of  premises.  A  ten- 
ant who  continues  In  the  use  and  occupation  of  the  premises  can- 
not offset  against  the  rent,  damages  claimed  to  have  been  caused 
him  by  reason  of  inconvenience  in  the  use  and  occupation  of  the 
premises  and  by  reason  of  conduct  of  the  landlord  tending  to  inter- 
fere with  their  beneficial  enjoyment. 

9.  Set-oft  and  becoupment,  §  44* — what  is  extent  of  right  of 
set-off.  Under  Kurd's  Rev.  St.  ch.  98,  sec.  12  (J.  ft  A.  T  7633),  a 
set-off  is  limited  to  the  amount  of  plalntlfTs  claim. 

10.  Set-off  and  recoupment,  §  10* — what  is  not  subject  of.  A 
claim  for  unliquidated  damages  can  neither  be  set  off  nor  recouped 
against  a  claim  for  liquidated  damages. 

•See  nUnols  Notes  Dtffest,  YoU.  XI  to  XV,  and  ComnUitlye  Quarterly,  Hune 
topic  mnd  Mctloa  number. 
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KubiatoT|flkl  v.  Henry  Pratt  Boiler  k  Machine  Cor,  205  111.  App.  560. 


IgBacy  Emblatowskly  Appellee^  y/  Henry  Pratt  Boiler 

A  Hachine  Company^  Appellant. 

Gen.  No.  22,876.    (Not  to  be  reported  in  fnil.) 

Appeal  from  the  Superior  Ck>urt  of  Cook  county;  the  Hon.  James 
S.  Bauicb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  May  21,  1917.  Certiorori  de- 
nied by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Ignacy  Kubiatowski,  plaintiff,  against 
Henry  Pratt  Boiler  &  Machine  Company,  defendant, 
to  recover  for  personal  injuries.  From  a  judgment 
of  $5,000  for  plaintiff  entered  upon  a  verdict  of  the 
jury  after  a  remittitur  from  such  verdict  of  $3,000, 
defendant  appeals. 

W.  G.  Shogkey  and  0.  W.  Gbbbkfield^  for  appellant. 

S.  P.  DouTHABT  and  Feed  C.  SMrrn,  for  appellee. 

Mb.  Justiob  Hoij)oic  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

1.  Affsal  akd  EBfiOB^  {  1447* — when  elimination  of  caunte  from 
declaration  is  not  reversible  error.  A  judgment  wiU  not  be  re- 
versed because  the  trial  court  eliminated  from  the  declaration 
counts  which  served  no  useful  purpose. 

2.  Damaqes,  I  7S*—^ohen  remittitur  may  not  he  compUiined  of. 
One  who  voluntarily  enters  a  remittitur  cannot  complain  thereof 
on  appeaL 

3.  Masteb  Aim  BEBVAirr,  |  682* — when  evidence  sufficient  to  show 
relation  of  vice  principoZ.  In  an  action  to  recover  for  personal  in- 
juries alleged  to  have  been  caused  by  the  negligence  of  defendant's 
vice  principal,  evidence  examined  and  heid  to  warrant  a  finding 
that  the  relation  was  that  of  vice  principal  and  not  that  of  fellow- 
servant. 


•8«e  nilnols  Notes  Dtcest,  Vols.  XI  to  XV,  and  CumnUitlTO  Qaartetly, 
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4.  ICabtbe  and  sniTAifT,  I  751* — when  contributory  negligence 
of-eervant  is  question  for  jury.  In  an  action  by  a  servant  to  re- 
corer  for  personal  injuries,  the  question  of  contributory  negligence 
lield  to  be  for  the  jury. 

6.  MA8TEB  AND  BEBVANT,  |  701* — toHcn  evidence  sufficient  to  show 
that  contributory  negligence  of  plaintiff  is  not  proximate  cause  of 
injury.  In  an  action  by  a  servant  for  personal  injuries,  evidence 
examined  ahd  held  to  support  a  finding  that  the  plaintiff's  negli- 
gence was  not  the  proximate  cause  of  the  injury. 

6.  Master  and  servant,  |  683* — when  evidence  sufficient  to  show 
negligence.  In  an  action  by  a  servant  for  personal  injuries,  evi- 
dence examined  and  held  to  be  sul&clent  to  support  a  finding  that 
defendant  was  guilty  of  negligence. 

7.  Evidcncb,  S  148* — when  exhihition  of  injured  meniber  is  not 
error.  In  an  action  for  personal  injuries,  the  exhibition  of  the 
injured  member  to  the  Jury  held  not  a  ground  for  reversal 

8.  Damages,  |  241* — when  verdict  for  personal  injuries  not  ex- 
cessive. Verdict  of  $8,000  from  which  a  remittitur  of  $3,000  was 
made,  in  an  action  for  personal  injuries,  held  not  so  excessive  as  to 
show  passion  or  prejudice. 


Our  Baylor  Norwegian  Evangelleal  Lutheran  Congre- 
gation of  GhieagOy  Appellant,  y.  Firemen's  Insnr- 
anee  Company  of  Newark,  New  Jersey,  Appellee. 

Oen.  No.  22,88(t.    (Not  to  be  reported  In  fulL) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd 
T.  Wadk,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  A^irmed.  Opinion  filed  May  21,  1917.  Rehearing  de- 
nied June  4,  1917. 

Statement  of  the  Case. 

Action  by  Our  Savior  Norwegian  Evangelical  Lu- 
theran Congregation  of  Chicago,  a  corporation,  plain- 
tiff, against  E^iremen's  Insurance  Company,  of  Newark, 
New  Jersey,  a  corporation,  defendant.    From  a  jndg- 

•8c«  nilnois  Notes  Divest,  Tols,  XI  to  XY,  and  Ciim«U|t|Tf  ^oortorl/,  smuo 
tople  and  soctlon  nambor. 
Vol.  CCV  S« 
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ment  entered  on  the  verdict  of  the  jury  for  $105.53  for 
plaintiff,  the  latter  appeals. 

John  J.  Sonsteby,  for  appellant. 

Seymour  Edgerton,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Appeal  and  ebbob,  §  1751* — when  judgment  affirmed  on  ztriMng 
till  of  exceptions.  Where,  on  appeal,  the  blU  of  exceptions  has  been 
stricken  from  the  record,  and  the  errors  assigned  are  not  aolTable 
without  reference  to  the  bill,  the  judgment  will  be  affirmed. 


Tlorence  M.  Hazard,  Appellant,  y.  Nathaniel  T.  Hazard, 
Indiyidually  and  as  Administrator  et  al.,  Appellees. 

Gen.  No.  22,888. 

1.  DT70BCE — whOrt  ia  sufficient  proof  of  service  of  notice  &y  maSl 
on  nonresident.  In  a  suit  against  a  nonresident  for  divorce,  where 
notice  is  served  by  mail,  proof  of  receipt  of  such  notice  is  not  re- 
quired, but  a  certificate  of  the  clerk  that  the  notice  was  mailed  is 
sufficient  compliance  with  the  statute. 

2.  Divorce,  {  45* — when  evidence  sufficient  to  show  notice  of 
divorce  proceedings.  On  a  bill  of  review  to  set  aside  a  decree  of 
divorce,  evidence  examined  and  held  to  show  that  complainant 
had  knowledge  and  notice  of  the  divorce  and  agreed  to  the  terms 
of  the  decree.  * 

3.  Divorce,  |  67* — when  wife  tarred  by  laches  from  QuestioniMg 
default  decree.  One  who,  with  full  knowledge  of  the  pendency  of 
a  suit  against  her  for  divorce,  acquiesces  in  and  agrees  to  all  that 
is  done  and  accepts  a  financial  settlement  based  thereon  and  does 
not  question  the  decree  until  the  husband  has  been  dead  more  than 

•Bee  nilnols  NotM  DlsMt.  Volik  XI  to  JLY,  ana  CvmolatlTe  Qnrtctly,  mmm 
topic  and  foettoii  number. 
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four  years  after  the  entry  of  the  decree,  la  barred  by  laches  from 
contesting  such  decree,  especially  where  there  is  no  reason  for  the 
delay  and  the  rights  of  Innocent  third  persons  haye  intervened. 

4.  DiYOBCB — when  depositions  may  "be  used.  On  a  suit  for  di- 
Yorce,  it  is  not  required  by  the  Act  of  1874,  sec.  8  (J.  ft  A.  1  4223), 
that  the  witnesses  be  examined  orally  in  open  court,  but  they  may 
be  heard  by  deposition,  the  purpose  of  the  act  being  only  to  pre- 
vent the  reference  of  default  divorce  causes  to  masters  in  chancery. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jessb 
A.  Baldwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  May  21,  1917. 


EiiUS  &  Lewis  and  Blthm  &  Teed^  for  appellant. 

Albebt  Chandleb,  C.  M.  Clay  Buntaik  and  Clay- 
ton W.  MoGG,  for  appellees. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  dismissing  a  bill  of 
review  for  want  of  equity.  The  decree  involved  is  one 
of  divorce  for  desertion  obtained  by  the  then  husband 
of  complainant  on  service  by  publication.  The  learned 
chancellor  before  whom  the  case  was  tried  made  a  very 
searching  inquiry  into  all  of  the  facts  and  circum- 
stances involved  in  the  divorce  proceeding  and  called 
complainant  to  the  witness  stand  and  examined  her 
as  the  court's  witness,  allowing  each  of  the  parties  to 
the  litigation  the  latitude  of  cross-examination.  While 
many  errors  are  assigned  on  the  record,  the  case  really 
resolves  itself  into  the  pivotal  one  of  absence  of  juris- 
diction to  enter  the  decree  because,  it  is  alleged,  de- 
fendant was  not  served  with  process,  either  personally 
or  by  publication. 

We  have  been  furnished  by  counsel  with  a  volumi- 
nous array  of  case  law  exceeding  citations  of  more  than 
one  hundred  sixty  authorities,  including  the  Bible, 
Magna  Charta,  the  State  and  federal  constitutions,  and 
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in  scope  coreriBg  many  juriadictionB,  which,  to  use  a 
sententious  Remark  of  the  late  Mr.  Justice  Adams  in 
Salomon  v.  Estate  of  Wincox,  104  HI.  App.  277,  have 
about  as  much  relation  to  the  decision  of  this  case 
as  *'The  Lay  of  the  Last  Minstrel'' 

The  bill  of  review  in  this  case  was  instituted  by  com- 
plainant after  the  death  of  her  former  husband,  and 
the  administrators  of  his  estate,  one  here  and  another 
in  St.  Loui6,  Missouri,  were  made  parties  defendant 
The  Cook  county  administration  failed  to  procure  as- 
sets, while  the  St.  Louis  administration  disclosed  an 
estate  of  something  less  than  $10,0001 

To  contend  that  complainant  did  not  have  notice  and 
knowledge  of  the  divorce  suit  from  its  commencement 
to  its  final  determination  would,  in  view  of  the  record, 
be  an  affront  to  credulity.  The  procedure  and  the 
decree  as  shown  by  complainant's  bill  were  regular. 
Complainant  was  proceeded  against  as  a  nonresident 
of  the  State  of  Illinois  and  as  residing  in  the  City  of 
New  York,  that  her  then  residence  was  at  164  West 
74th  street.  New  York  City.  A  copy  of  the  notice  pub- 
lished in  conformity  with  the  affidavit  of  nonresidence 
was  mailed,  as  proyided  by  statute,  to  complainant, 
Florence  Hazard,  164  West  74tb  street,  New  York  City, 
State  of  New  York.  Another  copy  was  mailed  to  com- 
plainant at  New  York  City  without  any  particular  no- 
tation of  address.  The  law  does  not  require  proof  that 
complainant  received  a  copy  of  the  notice  mailed.  The 
clerk  certified  as  to  the  mailing  and  we  think  that  this 
was  a  sufficient  compliance  with  the  statute.  Were  it 
otherwise  it  mi^ht  be  impossible  to  prove  thai  the  com- 
plainant received  the  notice  sent  by  mail  unless  for- 
warded by  registered  mail,  for  which  the  statute  makes 
no  provision.  The  default  record  in  evidence  proved 
the  sending  of  the  notice  by  mail  to  complainant  atid  a 
compliance  with  the  statute  in  this  regard,  and  the  de- 
cree recites  that  complainant  had  notice  of  the  pend- 
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ency  of  the  suit  by  publication  according  to  the  statute 
and  that  the  default  of  complainant  was  taken  and  the 
bill  taken  as  confessed  against  her.  Then  the  court 
specifically  finds  that  the  husband,  William  Hazard, 
was  an  actual  resident  of  Cook  county  at  the  time  the 
bill  was  filed  and  had  been  a  resident  of  the  State  of 
Illinois  for  more  than  one  year  next  before  the  filing 
of  the  bill,  and  then  finds  the  fact  that  subsequent  to 
the  marriage  complainant,  Florence  Hazard,  had  been 
guilty  of  wilfully  deserting  and  absenting  herself 
from  her  husband  without  any  reasonable  cause,  for 
the  space  of  two  years,  as  charged  in  the  bill  of  com- 
plaint, and  a  decree  dissolving  the  marriage  followed. 
The  decree  was  entered  December  3, 1910,  and  William 
Hazard,  complainant  in  the  divorce  bill,  died  intestate 
on  the  3rd  of  February,  1914, 

.  Complainant  averred  in  her  bill  that  she  never 
either  before  or  since  the  entering  of  the  divorce  de- 
cree had  been  summoned  or  served  with  a  copy  of  the 
bill  of  complaint  or  received  any  notice  by  mail  of  the 
pendency  of  the  suit  as  required  by  statute.  This  aver- 
ment is  not  true,  and  counsel  in  a  way  abandoned  the 
contention  that  complainant  had  no  notice  of  the  suit  or 
of  the  trial  of  the  case,  but  narrowed  the  contention  to 
one  that  she  did  not  receive  a  copy  of  the  notice  mailed 
to  the  address  at  164  West  74th  street,.  New  York 
City.  It  appears  from  the  admissions  of  complainant 
that  at  or  about  the  time  when  the  notice  was  mailed 
she  did  stay  at  164  West  74th  street.  New  York  City. 
Her  own  testimony  develops  the  fact  that  she  employed 
counsel,  a  Mr.  May  in  New  York  City,  to  come  to  Chi- 
cago and  arrange  with  her  husband  about  the  settle- 
ment of  their  marital  differences;  that  May  came  to 
Chicago  and  made  such  arrangements  with  the  coimsel 
of  her  husband  and  that  she  paid  May  $300  for  his 
services.  After  the  divorce,  complainant's  husband 
made  a  financial  settlement  with  complainant,  by  which 
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she  received  money  and  a  large  quantity  of  household 
furniture.  Complainant  wrote  to  her  husband  on  Feb- 
ruary 7,  1911,  saying:  '*!  agree  to  the  proposition  of 
dividing  the  cash  value  of  the  policies  ($775.20).  Any 
papers  that  I  must  sign  can  be  forwarded.  Florence 
M.  Hazard,  175  W.  78th  street.  New  York  City. ' '  Com- 
plainant also  accepted  in  her  own  handwriting  service 
of  a  notice  to  take  depositions  which  were  subsequently 
taken  and  used  on  the  hearing  of  the  divorce  case ;  so 
she  had  actual  knowledge  not  only  that  the  suit  was 
pending,  but  that  the  depositions  were  to  be  taken  to 
be  used  by  her  husband  on  the  trial. 

If  complainant  had  any  purpose  of  disputing  her 
husband's  claim  to  a  divorce  from  her  on  the  grounds 
stated  in  his  bill,  she  had  every  opportunity  to  make 
such  defense  at  the  time ;  and  she  should  not  have  per- 
mitted the  matter  to  have  proceeded  to  decree  and  to 
the  financial  settlement  which  was  subsequently  made 
between  them  if  she  had  any  purpose  of  contesting  the 
divorce  suit  thereafter. 

While  it  is  true  that  a  decree  procured  on  service 
by  publication  is  in  its  nature  nisi  until  the  expiration 
of  three  years,  at  the  expiration  of  such  three  years 
it  becomes  absolute.  Within  these  three  years  and 
during  the  lifetime  of  complainant's  husband,  if  she 
for  any  reason  were  dissatisfied  with  the  decree  or  the 
settlement,  she  could  have  appeared  and  demanded  a 
hearing.  What  with  the  implication  of  service  raised 
by  the  clerk's  certificate  of  mailing  the  notice  of  pub- 
lication to  her  in  New  York  City,  coupled  with  the  fur- 
ther fact  that  she  had  actual  knowledge  of  the  pend- 
ency of  the  suit  and  negotiated  in  relation  thereto  and 
made  a  settlement  which  she  indicated  was  satisfactory 
to  her  at  the  time,  she  is  estopped  after  the  death  of 
her  late  husband  from  challenging  the  truth  of  these 
surface  appearances. 

While  complainant  in  the  first  instance  denied  knowl- 
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edge  of  the  pendency  of  the  divorce  suit,  she  subse- 
quently, under  an  examination  by  the  chancellor,  ad- 
mitted that  she  had  such  knowledge.  Her  denial  at 
no  time  rested  upon  anything  more  than  the  technical 
one  that  she  had  not  received  the  notice  mailed  to  her 
by  the  clerk  of  the  court  at  164  West  74th  street.  New 
York  City.  This  is  evidently  a  subterfuge  on  her  part 
in  an  attempt  to  avoid  the  consequences  of  her  knowl- 
edge of  all  that  had  taken  place.  It  is  patent  from  all 
the  evidence  that  the  divorce  was  by  arrangement  be- 
tween the  parties,  complainant  being  represepted  by 
Mr.  May  as  her  counsel,  who  came  to  Chicago  and  as- 
certained, we  will  assume,  every  fact  material  to  be 
known  to  the  adjustment  of  the  marital  differences 
between  his  client  and  her  husband. 

The  evidence  'develops  that  complainant  became  dis- 
satisfied with  her  husband  by  reason  of  his  financial 
reverse  of  fortune.  He  had  been  in  the  receipt  of 
$3,000  a  year,  and  was  reduced  to  a  salary  of  $100  per 
month.  It  seems  that  complainant's  husband  was  in- 
debted to  his  mother  and  another  relative  at  the  time 
of  the  financial  ^^settlement  and  that  some  little  time 
prior  to  the  death  of  complainant's  husband  he  in- 
herited property  from  his  mother  and  from  one  Elliott 
C.  Jewett,  and  it  is  this  fund  which  provokes  this 
proceeding.  The  financial  issue  is  really  the  only 
practical  one  involved  and  is  the  inspiring  reason 
prompting  complainant  to  seek  to  set  aside  the  decree 
of  divorce  of  which  she  had  actual  knowledge  from 
the  time  it  was  rendered.  Furthermore,  it  is  fairly 
inferable  from  the  testimony  that  complainant  received 
a  copy  of  the  decree  of  divorce  a  very  short  time  after 
that  decree  was  entered. 

Complainant  is  in  a  court  of  conscience.  She  is  ap- 
pealing for  the  adjustment  of  rights  resting  in  con- 
science and  to  such  she  must  be  strictly  held. 

Complainant  by  this  proceeding  seeks  a  review  of 
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errors  alleged  in  the  divorce  decree.  Were  that  decree 
before  us  by  writ  of  error,  the  same  questions  would 
arise  as  in  the  bill  of  review  case.  We  think  that  MaU 
lory  v.Mallory,  160  111.  App.  417,  is  very  much  in  point 
both  on  fact  and  principle.  The  court  there  said: 
*'We  are  of  opinion  that  it  would  be  inequitable  and 
unjust  to  permit  plaintiff  in  error  to  now  prosecute 
this  writ  of  error  to  a  reversal  of  the  decree  for  the 
sole  purpose  of  permitting  him  to  procure  a  share  of 
the  estate.'*  This  observation  is  equally  applicable  to 
Mrs.  Hazard's  case.  While  it  is  true  Mrs.  Hazard  did 
not  appear  in  court  in  her  divorce  suit,  as  a  matter  of 
fact  she  was  represented  in  the  suit  by  her  counsel 
from  New  York,  and  the  terms  of  the  decree  were 
agreed  to  by  him  for  her  and  she  ratified  his  actions 
in  this  regard  in  toto.  The  decree  is  therefore  in  the 
nature  of  a  consent  decree. 

We  are  also  of  the  opinion  that  complainant  is  barred 
from  contesting  the  divorce  decree  by  reason  of  laches, 
she  having  with  full  knowledge  of  all  the  circumstances 
acquiesced  and  agreed  with  all  that  was  done,  aocept- 
ing  the  financial  settlement  and  waiting  until  her  hus- 
band had  been  dead  nearly  a  year  and  more  than  four 
years  after  the  entry  of  the  decree,  all  of  which  shows 
a  lack  of  diligence  which  a  court  of  equity  will  not 
sanction. 

Furthermore,  the  rights  of  innocent  third  parties 
have  intervened,  namely,  the  heirs  of  William  Hazard. 
There  is  no  explainable  reason  for  such  a  delay.  In 
Maker  v.  Title  Guarcmtee  S  Trust  Co.,  95  111.  App.  365, 
which  is  a  similar  case,  where  a  party  with  knowledge 
of  the  proceedings  and  df  the  decree  of  divorce  took 
a  sum  of  money  agreed  upon,  it  was  held  that  delay 
alone,  unless  satisfactorily  explained,  would  bar  the 
right  of  attack. 

An  implication  of  laches  arises  from  conditions 
which  are  not  in  dispute  m  tbi^  oase.    None  of  thwe 
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has  complainaiit  by  any  averment  in  her  bill  attempted 
to  excuse. 

Complainant  also  predicates  lack  of  jurisdiction  of 
the  court  to  enter  the  divorce  decree  upon  the  fact  that 
but  one  witness  was  heard  orally,  the  rest  of  the  wit- 
nesses being  heard  by  deposition ;  that  such  a  hearing 
does  not  fulfil  the  statutory  requirement  that  witnesses 
shall  be  examined  in  open  court;  and  Suesemilch  v. 
SuesemUch,  43  HI:  App.  573,  is  the  only  case  cited  in 
which  any  reference  so  narrow  can  be  found,  and  in 
that  case  the  court  said:  '*We  do  not  wish  to  be  un- 
derstood as  indicating,  that  depositions  may  not  also 
be  received.  In  the  present  case  we  pass  merely  upon 
the  question  presented,  as  stated  in  this  opinion.'* 

In  the  Suesemilch  case,  supra,  the  decree  was  en- 
tered upon  the  oral  examination  of  one  witness  and 
the  deposition  of  another.  With  all  due  respect  to  the 
decision,  we  are  unable  to  concur  in  its  reasoning.  The 
purpose  of  the  Act  of  1874  was  not  to  compel  all  the 
witnesses  to  be  examined  in  open  court,  but  to  prevent 
a  default  divorce  cause  from  being  referred  to  a  mas- 
ter in  chancery.  A  witness  heard  by  deposition  is  as 
much  heard  in  open  court  as  is  one  who  appears  in  per- 
son before  the  court.  In  contemplation  of  law  the  wit- 
ness in  the  deposition  is  before  the  court,  and  equal 
effect  is  to  be  accorded  to  the  testimony  of  witnesses 
produced  by  deposition  as  to  those  produced  in  open 
court  and  testifying  viva  voce;  and  the  tests  regarding 
the  weight  and  character  of  such  evidence  are  the 
same. 

The  demands  of  complainant  are  inequitable.  The 
court  entered  the  divorce  decree  with  jurisdiction  of 
the  parties  and  the  subject-matter.  That  jurisdiction 
complainant  for  four  years  allowed  to  go  unchallenged, 
and  made  no  move  to  have  the  decree  disturbed  until 
after  her  husband's  death.  The  doctrine  of  laches  is 
a  sufficient  answer  to  complainant's  cause. 
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The  learned  chancellor  did  not  err  in  dismissing  the 
bill  for  want  of  equity,  and  the  decree  of  the  Circuit 
Court  is  aCBrmed. 

Affirmed. 


Josef  naroYsky,  Appellee,  t.  Chicago  City  Railway 
Company  and  United  States  Express  Company,  on 
appeal  of  Chicago  City  Railway  Company,  Appel- 
lant. 

Gen.  No.  22,850.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Copk  county;  the  Hon.  Oscab 
E.  Heabo,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  May  28,  1917. 


Statement  of  the  Case. 

Action  for  personal  injuries  by  Josef  Harovsky, 
plaintiff,  against  Chi(?ago  City  Railway  Company  and 
United  States  Express  Company,  defendants.  From 
a  verdict  and  judgment  against  both  defendants  for 
$2,000,  defendants  appeal  separately.  For  appeal  by 
other  defendant,  see  post,  p.  571, 

Watson  J.  Ferby,  for  appellant;  W.  W.  Gububy, 
J.  R.  GuiLUAMS  and  B.  F.  Richolson,  of  counsel. 

David  K.  Tone  and  F.  A.  Rockhou),  for  appellee. 

Mb.  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 
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Abstract  of  the  Decision. 

1.  Stbhet  railboads,  I  181* — when  evidence  sufflcient  to  9how 
negligence  in  canting  exprett  wagon  to  9trike  pedestrian.  In  an 
action  against  a  street  railway  company  and  an  express  company  to 
recoyer  tor  injuries  to  plaintiff,  receiyed  while  walking  on  a  side- 
walk, through  a  collision  between  a  street  car  and  an  express 
wagon  which  caused  the  wagon  to  strike  plaintiff,  evidence  exam- 
ined and  held  sufficient  to  support  a  finding  that  the  street  railway 
company  was  guilty  of  negligence. 

2.  Stbxet  bailboads,  |  149* — when  refusal  ot  requested  instruc- 
tion in  action  for  injuries  to  pedestrian  is  proper.  In  an  action 
against  a  street  railway  company  and  an  express  company  to  re- 
coyer  for  injuries  to  plaintiff  who,  while  walking  on  the  sidewalk, 
was  struck  by  an  express  wagon  which  had  collided  with  a  street 
car,  it  is  not  error  to  refuse  an  instruction  which  is  predicated  up- 
on a  situation  in  which  a  plaintift  finds  himself  suddenly  placed  in 
a  position  of  danger  and  which  undertakes  to  state  a  defendant's 
duty  in  such  a  situation. 

3.  Appeal  and  eabob,  |  1565* — when  modification  of  requested  in- 
struction not  reversible  error.  It  is  not  reversible  error  for  the 
court  to  make  an  addition  to  a  requested  instruction  which  ren- 
ders it  less  apt  to  mislead  the  jury. 


Josef  HaroTsky,  Appellee,  y.  Chicago  City  Railway 
Company  and  United  States  Express  Company,  on 
appeal  of  United  States  Express  Company,  Appel- 
lant. 

Gen.  No.  22,897.    (Not  to  be  reported  in  f  nil.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Osoab 
E.  Heabd,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    AiBrmed.    Opinion  filed  May  28,  1917.  / 

Statement  of  the  Case. 

Action  for  personal  injuries  by .  Josef  Harovsky, 
plaintiff,  against  the  Chicago  City  Railway  Company 
and   United   States   Express    Company,    defendants. 

«8««  niiJiolB  Notes  Digest,  YoU.  XI  to  XT,  and  Ciimiil«tlTe  <|iuui«rl7» 
topic  and   •ection   nomber. 


572  Appbllatb  Ooubtb  of  Illinois. 

HaroYsky  r.  Ghicaeo  City  Ry.  Co.  et  al.,  205  III.  App.  571. 

From  a  verdict  and  judgment  against  both  defendants 
for  $2y000,  defendants  appeal  separately.  For  appeal 
by  other  def  endant^  see  ante,  p.  570. 

Winston,  Payne,  Stbawn  &  Shaw,  for  appellant; 
Edwabd  W.  Evebett  and  C.  B.  Fullerton,  of  counsel 

David  K.  Tone  and  F.  A,  Bockhold,  for  appellee. 

Mb.  Presiding  Justice  McSttbely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeisien. 

1.  Neguoenge,  I  187* — when  evidence  is  sufficient  to  shoto  negli- 
gence of  express  company  and  lack  of  contrilmtory  negligence  of 
pedestrian  struck  hy  wagon.  In  an  action  against  a  street  railway 
company  and  an  express  company  to  recover  for  injuries  to  plaintiff, 
received  while  walking  on  a  sidewalk,  through  a  collision  between  a 
street  car  and  an  express  wagon  which  caused  the  wagon  to  strike 
plaintiff,  evidence  examined  and  held  sufficient  to  support  a  finding 
that  the  express  company  was  guilty  of  negligence  and  that  plain- 
tiff was  free  from  contributory  negligence. 

2.  Negligence,  |  240* — when  refusal  of  instruction  on  test  of 
negligence  of  driver  of  express  wagon  injuring  pedestrian  is  proper. 
In  an  action  against  a  street  railway  company  and  an  express  com- 
pany to  recover  for  personal  injuries  to  plaintiff,  received  while  he 
was  walking  on  a  sidewalk,  through  a  collision  between  a  street 
car  and  an  express  wagon  which  caused  the  wagon  to  strike  plain- 
tiff, it  is  not  error  to  refuse  an  instruction  making  the  test  of  the 
driver's  negligence  whether  or  not  he  had  knowledge  that  the 
plaintiff,  on  the  sidewalk,  might  be  injured. 

*8ee  Illinois  Notes  DIrnt,  Vols.  XI  to  XV,  and  OuflialatlTe  tiaaiterly,  mm* 
topUs  Mid  Mctton  ■«»!>«. 
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Barbara  Borkowsky,  Appellee,  y.  Chleago  City  Railway 

Company,  Appellant. 

Oen.  No.  22,936.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  A. 
MLahonet,  Judge,  prefliding.  H«ard  in  this  court  at  the  October 
term,  1916.    Reversed  and  remanded.    Opinion  filed  May  28,  1917. 

Statement  of  the  Case. 

Action  by  Barbara  Borkowsky,  plaintiff,  against 
the  Chicago  City  Railway  Company,  defendant,  to  re- 
cover for  a  breach  of  contract  to  transport  her  prop- 
erty. From  a  verdict  and  judgment  of  $3,500  for 
plaintiff,  defendant  appeals. 

Warren  D.  Bartholomew  and  Charles  Le  Roy 
Brown,  for  appellant ;  John  R.  Guh^lllms,  of  counsel. 

John  W.  Leedlb,  for  appellee;  Koch,  Leedle  & 
Rapp,  of  counsel. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Decision. 

1.  Damaobb,  i  110* — when  verdict  for  personal  injuries  is  exces- 
sive. In  an  action  by  a  passenger  for  injuries  alleged  to  have  been 
received  by  the  starting  of  the  car,  evidence  h^ld  insufficient  to 
sustain  a  verdict  for  %ZfiOO  for  bruises  on  the  head  and  impairment 
of  vision,  alleged  to  be  due  to  the  accident. 

2.  Appeal  and  kbbob,  i  1401* — when  verdict  intended  to  conir- 
pensate  for  injuries  not  causally  related  to  accident  wiU  not  he  sus- 
tained. In  an  action  for  personal  injuries,  the  court  will  not,  on  ap- 
peal, permit  a  verdict  to  stand  which  was  manifestly  intended  to 
compensate  for  injuries,  the  causal  relation  of  which  to  the  acci- 
dent is  not  sufficiently  shown. 


•S«e  nilnoto  Notes  Digest,  Vols.  XI  to  XV,  and  CvnraUitlvo  Quarterly, 
tople  and  section  nvmber. 
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8.  Damages,  i  188* — when  evidence  insufficient  to  thow  that  im- 
pairment  of  vMon  was  due  to  accident.  In  an  action  for  personal 
injuries  alleged  to  have  been  received  through  the  starting  of  de- 
fendant's car  as  plaintiff  was  alighting,  evidence  held  insufficient  to 
show  that  the  impairment  of  vision  complained  of  was  due  to  the 
accident 

4.  Appeal  aito  ebbob,  §  1474* — when  admisfion  of  conjecture  and 
speculation  of  expert  witness  is  reversible  error.  In  an  action  for 
personal  injuries,  the  admission  of  conjecture  and  speculation  of 
a  medical  witness  as  to  what  might  produce  or  cause  the  condition 
found  by  him  in  plaintiff,  is  reversible  error. 

5.  EvmENCE,  I  410* — what  opinion  of  medical  witness  ftuiy  not 
te  given.  In  an  action  for  personal  injuries,  it  is  error  to  permit 
a  medical  witness  to  testify  that  plaintiff  would  eventually  become 
blind,  though  how  long  thereafter  he  could  not  state,  as  such  an 
opinion  is  merely  speculative. 

6.  Evidence,  |  368* — when  witness  may  not  testify  as  to  suly- 
jective  conditions.  In  an  action  for  personal  injuries  it  is  error  to 
permit  a  witness  to  testify  as  to  subjective  conditions  of  plaintiff. 


J.  Bortnsfca,  Appellee^  t.  Chicago.  Railways  Company, 

Appellant. 

Gen.  No.  22,957.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd 
S.  TUTHII.L,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.  Reversed  with*  finding  of  fact  Opinion  filed  May  28, 
1917. 

Statement  of  the  Case. 

Action  by  J.  Bortuska,  plaintifT,  against  the  Chicago 
Railways  Company,  defendant,  to  recover  for  per- 
sonal injuries.  From  a  verdict  and  judgment  for  plain- 
tiff for  $4,300,  defendant  appeals. 

•8«e  mtnoifl  Notes  Dlvrst,  Vols.  XI  to  XV,  and  Ciimiil«tlT«  Qoartcrljr,  sum 
topic  and  ■oction  rnunber. 
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Frank  L.  Krietb,  for  appellant;  W.  W.  Gurley,  J. 
B.  GuniiiAMS  and  Charles  L.  Mahony^  of  counsel. 

Haioht,  Brown,  Haight  &  Harris,  for  appellee. 

Mr.  Presiding  Justice  McSxjrely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Becision. 

Stbeet  sailboads,  i  98*— ^t(7Aen  person  driving  behind  street  car 
and  upon  parallel  track  is  guilty  of  contributory  negligence.  One 
who  driveB  behind  a  street  car  at  a  street  intersection  upon  a 
parallel  track  and  is  struck  by  a  car  approaching  from  the  opposite 
direction  on  such  parallel  track  is  guilty  of  contributory  negligence, 
where  the  evidence  shows  that  he  saw  the  car  approaching  and 
was  also  warned  by  other  persons  and  by  signals. 


Catherine  Boran,  Appellee,  y.  Chicago  Railways  Com- 
pany (Impleaded  with  Ashland  Auto  Garage), 
Appellant. 

Oen.  No.  22,961.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wil- 
liam TEnnuovE  CooPEB,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1916.  Rerersed  with  finding  of  f^ct.  Opinion 
filed  May  28,  1917. 

Statement  of  the  Case. 

Action  by  Catherine  Doran,  plaintiff,  against  the 
Chicago  Eailwayg  Company  and  Ashland  Auto  Garage, 
a  corporation,  defendants,  to  recover  for  personal  in- 
juries. From  a  verdict  and  judgment  for  plaintiff  for 
$3,000,  defendant  Chicago  Railways  Company  appeals. 

•8«0  niinols  NotM  Dlffeat.  YoIm,  XI  to  XV,  and  Cnimilftttve  Qvarterlyp  lame 
tople  and  •action  Dombor. 
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William  H.  Symmes  and  Fbank  L.  Krietb,  for  ap- 
pellant; J.  B.  QuiLLiAMS  and  Robbbt  J.  Slater^  of 
counsel. 

Joseph  P.  Mahoney,  for  appellee. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin< 
ion  of  the  court. 

Abstract  of  the  Deeislon. 

Stbbet  BAiiAOADa,  |  131* — when  evidence  sufficient  to  shotc  that 
injury  to  passenger  in  autoTnohile  coUidinff  ivith  street  car  was  due 
to  negliffence  of  driver,  EMdenoe  In  aa  action  to  recover  for  per- 
gonal injurtes  received  through  a  collision  between  a  street  car 
and  an  automobile  in  which  plaintiff  was  riding  as  a  passenger,  ex- 
amined and  held  to  show  that  the  accident  was  caused  wholly  by 
the  negligence  of  the  driver  of  the  automobile. 


Edward  Atlas^  by  Samnel  Atlas,  Appellee,  t.  Chicago 

Railways  Company,  Appellant. 

Oen.  No.  9e,%4.    (Not  t^  be  reported  in  f  b11.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Bdwabd 
T.  Wade,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  with  finding  of  fact  Opinion  filed  May  3S, 
1917.    Rehearing  denied  June  11,  1917. 

Statement  of  the  Case* 

Action  by  Edward  Atlas,  a  minor,  by  Samuel  Atlas, 
next  friend,  plaintiff,  against  the  Chicago  Railways 
Company,  defendant,  to  recover  for  personal  injuries. 
From  a  verdict  and  judgment  for  plaintiff  for  $554, 
defendant  appeals. 

•8«e  nUnots  NotM  Dliv«»t,  Vols.  XI  to  X¥,  Mid  Cnmvliittre 
imfU  and  MetloB  aiinihMr. 
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FranceBetti  v.  Spring  Valley  Coal  Co.,  205  111.  App.  677. 


Fbane  L.  Kbiete,  for  appellant;  J.  R.  Guilliams 
and  Wabben  D.  BabtholOmbw,  of  counsel. 

HowABD  AmeS;  for  appellee. 

Mb.  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Beelslon. 

1.  Stbeet  bahboadb,  |  181* — wJien  evidence  shows  no  negligence 
in  operation  of  oar  striking  child.  Evidence  in  an  action  to  recover 
for  personal  injuries  to  a  child  struck  by  a  street  car  in  crossing 
the  track,  examined  and  held  to  show  that  defendant  was  guilty  of 
no  negligence  in  the  management  and  operation  of  its  car. 

2.  Street  bailboads,  |  66* — when  motornum  not  negligent  in  in- 
juring person  suddenly  appearing  on  track.  Where  a  pedestrian 
unexpectedly  appears  upon  a  street  car  track  before  an  approaching 
car,  it  is  the  motorman's  duty  to  do  all  that  he  reasonably  can  to 
avoid  an  accident,  and,  if  he  does  this,  it  cannot  be  said  that  the 
accident  was  caused  by  negligence  on  his  part 


Anna  Franeesettl,  Appellee,  t.  Spring  Yalley  Goal  Com- 

pany.  Appellant. 

Oen.  No.  22,86S. 

1.  Neoijgcnce,  I  45* — when  evidence  is  sufficient  to  show  that 
coal  dump  pile  and  machinery  constitutes  an  attractive  nuisance. 
In  an  action  against  a  coal  mining  company  to  recover  for  per- 
sonal injuries  to  a  child  which  were  alleged  to  have  been  caused 
by  an  attractive  nuisance  on  its  premises,  consisting  of  a  dump 
pile  and  machinery  used  in  connection  with  the  dump,  where  the 
evidence  shows  that  the  place  where  the  machinery  was  operated 
was  open  and,  to  defendant's  knowledge,  frequented  by  children; 
that  it  could  have  been  protected,  in  the  exercise  of  reasonable 
care,  so  as  to  exclude  accidents  without  interfering  with  its  prac- 
tical operation;  that  defendant  knew  that,  unprotected,  the  place 
was  one  of  danger  to  children   who  had   not  attained  years  of 

*8«e  nUnols  Notes  Dl^st,  Volt.  XI  to  XV,  and  Cumnlatlve  Quarterly,  Mm« 
toiMe  and  Metlon  nnmber. 
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discretion;  th&t  when  the  machinery  was  in  motion  it  was  at- 
tractive to  children  and  to  the  exclusion  of  other  similar  places  not 
having  operative  machinery,  the  evidence  warrants  a  finding  that 
the  pile  and  machinery  constituted  an  attractive  nuisance. 

2.  Negligence,  §  194* — when  question  for  jury  whether  place  is 
attractive  nuisance.  In  an  action  to  recover  for  injuries  to  a 
child  alleged  to  have  heen  caused  by  an  attractive  nuisance,  the 
question  whether  the  place  of  the  accident  was  an  attractive 
nuisance  is  for  the  jury. 

3.  Negligence,  |  45* — when  evidence  sufficient  to  show  that 
place  constituting  attractive  nuisance  could  have  heen  protected. 
In  an  action  to  recover  for  injuries  to  a  child  alleged  to  have  been 
caused  by  an  attractive  nuisance,  evidence  held  to  support  a  finding 
that  the  place  of  the  aocideat  might  have  been  readily  protected,  by 
the  exercise  of  reasonable  care,  so  as  to  exclude  accidents  and  not 
to  warrant  a  finding  that  leaving  the  place  unguarded  and  unpro- 
tected was  the  only  practical  method  of  operation. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L. 
McKiNLEY,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  May  28,  1917. 

Mastin  &  Sheblock,  for  appellant;  Frank  Cbozieb, 
of  counsel. 

Gbobge  E.  Gobman  and  Pollock,  Rainby  &  Livings- 
ton, for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Plaintiff,  in  an  action  for  personal  injuries,  obtained 
a  verdict  for  $15,000  and  a  judgment  thereon  against 
defendant,  from  which  defendant  appeals. 

It  is  averred  in  the  declaration  that  plaintiff  lost 
her  left  arm  a  few  inches  below  the  shoulder,  on  the 
premises  of  defendant  in  the  Village  of  Dalzell,  Bu- 
reau county,  Illinois.  It  is  said  that  plaintiff  was  a 
trespasser  upon  the  property  of  defendant  when  in- 
jured, unless  it  can  be  held  as  a  matter  of  law  that 
the  occurrence  falls  within  the  doctrine  of  attractive 
nuisances. 

•8«e  niinola  Not«s  DiK«flt,  Vols.  XI  to  XV,  and  ComnlaClTe  Qmrtatly.  hmm 
topte  and  section  number. 
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It  seems  that  at  the  time  of  the  accident,  August 
6,  1907,  plaintiff  was  a  little  girl  living  in  the  Village 
of  Dalzell  near  the  coal  mine  of  defendant;  that  de- 
fendant conducted  coal  mining  operations  and  owned 
a  tract  of  land  near  the  Village  of  Dalzell  on  which  it 
prosecuted  that  business.  The  declaration  avers, 
inter  alia,  that  defendant  had  a  certain  overhead  trol- 
ley with  cars  attached  thereto,  which  were  operated 
along  the  overhead  trolley  by  means  of  a  revolving 
rope,  pulleys  and  sprocket  wheels,  as  a  means  of  carry- 
ing rock  and  waste  to  the  dumping  ground.;  that  these 
were  so  arranged  that  cars  attached  to  the  trolley 
were  moved  from  the  mine  opening  up  an  incline  to 
the  dumping  ground,  where  the  cars  were  dumped  and 
returned  down  the  incline ;  that  this  place  was  located 
in  proximity  to  a  public  highway,  where  numerous  chil- 
dren were  accustomed  to  pass  in  going  to  and  return- 
ing from  school;  that  there  was  a  certain  path  from 
the  highway  to  the  mines  which  was  used  by  children 
in  reaching  that  part  of  defendant's  premises  where 
the  machinery  was  located;  that  such  children  were 
in  the  habit  of  going  on  the  premises,  which  were 
uninclosed,  for  the  purpose  of  amusement,  to  watch 
the  conveyor  while  in  motion,  and  to  play  on  the 
refuse  pile,  which  was  attractive  to  children  on  ac- 
count of  the  natural  desire  to  run  up  and  down  an 
artificial  hill  thus  created,  slide  and  play  thereon,  and 
because  the  continued  movement  of  the  conveyor  was 
attractive  to  children  by  reason  of  their  love  of  motion 
other  than  their  own  locomotion.  It  is  then  averred 
that  defendant  in  the  exercise  of  reasonable  care  and 
prudence  would  have  known  that  the  artificial  hill, 
cars,  sprocket  wheels,  ropes,  and  other  appliances 
used  on  the  conveyor,  the  conveyor  when  in  operation, 
and  the  dumping  ground  itself,  were  attractive  to 
children,  and  that  children  were  in  the  habit  of  going 
to  the  premises  to  play  about  the  same ;  that  because 
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of  such  attractions  there  existed  an  implied  invitation 
to  children  to  come  upon  the  land  of  defendant  and 
play  thereon,  and  that  by  reason  thereof  the  premises 
were  a  dangerous  and  attractive  nuisance  to  children. 
It  is  then  averred  that  plaintiff  went  upon  the  premises 
to  play  upon  the  rock  pile  and  to  pick  up  <Joal ;  that  it 
was  defendant's  duty  to  exercise  reasonable  care  in 
the  operation  of  its  conveyor  to  see  that  the  same  was 
reasonably  safe  for  persons  about  it,  or  provide  rea- 
sonably safe  means  to  warn  or  protect  children  fpom 
such  dangers;  that  defendant  neglected  its  duty  in 
this  regard  and  permitted  the  wheels,  etc.,  to  remain 
unguarded  and  unprotected,  and  failed  to  use  any 
reasonably  safe  means  to  warn  or  protect  children,  by 
reason  whereof  plaintiff's  clothing,  while  she  was  in 
the  exercise  of  reasonable  care  for  her  own  safety  and 
while  she  was  standing  on  the  rock  pile  near  the  rope, 
caught  in  the  conveyor  so  that  she  was  drawn  up  to 
and  against  a  certain  wheel,  mangling  her  arm,  etc. 

The  sole  question  here  for  determination  is,  does 
the  case  fall  within  the  doctrine  of  attractive  nuisances, 
and  defendant,  in  denial  that  it  does,  contends  that 
the  declaration  states  no  cause  of  action;  that  the  in- 
structed verdict  requested  by  defendant  should  have 
been  granted,  and  that  the  verdict  was  contrary  to  the 
manifest  weight  of  the  evidence ;  and  it  being  conceded 
that  the  facts  of  the  occurence  are  not  in  serious  dis- 
pute, the  whole  question  involved  becomes  primarily 
one  of  law. 

It  appears  that  the  machinery  of  defendant  at- 
tracted children  to  it;  that  there  was  adjoining  the 
property  of  defendant  another  coal  mining  property 
similarly  situated,  but  which  lacked  the  attraction  of 
machinery,  and  the  evidence  fairly  shows  that  the 
children  did  not  resort  to  the  property  where  'there 
was  no  machinery,  but  to  the  property  of  defendant 
where  the  machinery  was  in  operation;  and  it  may  be 
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argued  therefrom  that  this  was  the  lure  to  the  children 
which  constituted  an  attractive  nuisance. 

It  is  further  urged  that  plaintiff 's  injuries  did  not 
flow  from  any  trouble  with  the  machinery,  but  that  it 
was  the  wind  which  blew  her  clothing  into  the  machin- 
ery which  was  the  cause  of  the  accident,  and  that  there 
was  nothing  about  that  machinery  with  which  children 
could  play. 

We  think  the  evidence  fairly  establishes  that  de- 
fendant knew  that  children  played  in  the  vicinity  of  the 
revolving  machinery,  and  therefrom  it  had  notice  of 
the  dangers  to  which  such  children  were  exposed,  and 
that  it  took  no  means  to  prevent  accidents  befalling 
such  children.  It  is  quite  true  that  unless  defendant 
can  be  condemned  under  the  doctrine  of  attractive 
nuisance,  then  it  owed  no  duty  in  the  premises  what- 
ever. 

The  doctrine  of  attractive  nuisance  as  expounded 
by  our  own  Supreme  Court  is  the  law  of  this  forum, 
notwithstanding  decisions  in  conflict  therewith  may  be 
encountered  in  other  jurisdictions.  We  do  not  think 
the  doctrine  of  attractive  nuisance  as  defined  in  the 
so-called  ** turntable''  cases  need  be  extended  to  any 
greater  lengths  than  pronounced  in  such  decisions,  but 
if  the  principle  of  these  decisions  is  applicable  by 
analogy  to  the  facts  of  the  instant  case,  then  such  case 
falls  within  the  principle  and  the  doctrine.  Defend- 
ant contends  that  the  doctrine  of  the  so-called  **  turn- 
table'' cases  is  as  announced  in  City  of  Pekin  v.  Mc- 
Mdhon,  154  HI.  141,  in  these  words : 

**In  many,  if  not  in  all  of  the  foregoing  Humtable' 
cases,*  stress  is  laid  upon  the  facts  that  the  turntable 
was  in  a  public  or  open  and  frequented  place;  that 
it  was  dangerous  and  left  unfastened,  and  when  in 
motion  (i.  e.,  put  in  motion  by  children)  was  attractive 
to  children  by  reason  of  their  love  of  motion  '  by  other 
means  than  their  own  locomotion';  and  that  the  serv- 
ants of  the  railroad  companies  knew,  or  had  reason 
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to  believe,  that  it  was  attractive  to  children,  and  that 
children  were  in  the  habit  of  playing  on  or  &bont  it. 
The  doctrine  of  the  cases  is  that  the  child  cannot  be 
regarded  as  a  voluntary  trespasser,  because  he  is  in- 
duced to  go  upon  the  turntable  by  the  defendant's  own 
conduct. '* 

Every  essential  of  this  quotation  could  be  suitably 
paraphrazed  to  fit  the  case  before  us.  The  place  where 
the  machinery  was  "operating  was  in  an  open,  fre- 
quented place,  a  place  frequented,  to  the  knowledge  of 
defendant,  by  the  children  of  the  village ;  defendant  also 
knew  that,  unprotected,  the  place  was  one  of  danger 
to  children  who  had  not  attained  years  of  discretion; 
that  when  the  machinery  was  in  motion  it  was  attrac- 
tive to  children,  and  in  fact  attracted  the  village  chil- 
dren to  the  exclusion  of  all  the  other  slack,  rock  and 
dump  piles  in  the  vicinity  lacking  operative  machin- 
ery. Rost  V.  Parker  Washington  Co.,  176  HI.  App. 
245. 

We  think  the  evidence  clearly  justifies  the  conclu- 
sion that  the  machinery  and  the  rock  pile  combined 
were  in  fact  an  attractive  nuisance  within  the  reason- 
ing of  all  the  cases  in  this  jurisdiction  defining  an 
attractive  nuisance.  Whether  the  place  of  the  acci- 
'dent  to  plaintiff  was  an  attractive  nuisance  was  for 
the  determination  of  the  jury  as  a  question  of  fact,  and 
we  think  they  might  reasonably  find  from  the  evidence 
in  the  record  that  it  was.  Siddall  v.  Jansen,  168  HI. 
43.  And  they  might  further  find,  as  we  assume  they 
did,  that  the  place  of  danger  might,  by  the  exercise  of 
reasonable  care,  have  been  readily  protected  so  as  to 
exclude  accidents ;  and  from  the  proofs  we  hardly  think 
the  jury  could  have  fairly  said  that  leaving  the  place 
unguarded  and  unprotected  was  the  only  practical 
method  which  could  have  been  pursued  in  operating 
the  machinery. 

The  declaration  stated  a  cause  of  action,  the  evi- 
dence in  the  record  proves  the  essentials  of  the  n^gli- 
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gence  charged,  and  that  record  being  otherwise  with- 
out error  in  procedni^e,  the  judgment  of  the  Superior 
Court  is  affirmed. 

Affirmed. 


Emma  Tletorla  Ehrenstrom,  Administratrix,  Appellee, 
T.  Chicago  City  Railway  Company,  Appellant. 

een.  No.  22,953.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L. 
McKiNLET,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  with  finding  of  fact.  Opinion  filed  May  28, 
1917.    Rehearing  denied  June  11,  1917. 

Statement  of  the  Case. 

Action  by  Emma  Victoria  Ehrenstrom,  administra- 
trix of  the  estate  of  Frank  Ehrenstrom,  deceased, 
plaintiif ,  against  the  Chicago  City  Railway  Company, 
defendant,  to  recover  for  negligently  causing  the  death 
of  plaintiff's  intestate.  From  a  verdict  and  judgment 
for  plaintiff  for  $8,000,  defendant  appeals. 

John  E.  Kehoe  and  Chables  Le  Roy  Beown,  for 
appellant;  John  R.  GumLiAMS,  of  counsel. 

WnxiAM  J.  Pbingle  and  Edwin  Tebwilliqeb,  Jb., 
for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Street  kailboadb,  §  97* — when  person  crossing  track  in  front 
of  car  is  guilty  of  contributory  negligence.    In  an  action  to  recover 


•8«e  nilnols  Notes  Diirest,  VoU.  XI  to  XV,  and  Cumulative  Quarterlj,  Mune 
topie  and  Mctlon  nomber. 
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for  the  death  of  one  struck  by  a  street  car  in  crossing  the  track,  the 
evidence  showed  that  plaintiff's  intestate,  while  looking  in  another 
direction,  stepped  on  the  track  when  the  car  was  six  or  eight  feet 
away  and  approaching  at  a  good  rate  of  speed,  and  that  its  gong 
was  sounding  and  it  was  lighted  and  its  headlight  was  burning. 
It  did  not  appear  that  he  looked  for  the  car  or  that  his  view  of  it 
was  obstructed,  but  it  did  appear  that,  if  he  had  looked,  he  must 
have  seen  it.  The  evidence  further  showed  that  the  speed  of  the 
car  was  not  excessive  and  plaintiff  admitted  that  -  defendant  used 
all  efforts  to  avoid  the  injury  after  the  peril  was  discovered.  Held, 
that  plaintiff's  intestate  was  not  in  the  exercise  of  ordinary  care, 
but  was  guilty  of  such  contributory  negligence  as  to  preclude  a 
recovery. 

2.  Appeal  and  ebbob,  §  1810 ♦ — ichen  case  reversed  vHth  flndina 
of  fact.  The  power  of  the  Appellate  Court  to  reverse  a  Judgment 
of  the  trial  court  with  a  finding  of  fact  is  not  confined  to  caaes  in 
which  the  latter  might  properly  direct  a  verdict 


C.  £•  Halm  and  L.  H.  Halm,  Defendants  tn  Error,  t. 
Harry  I.  Sehwimmer,  Plaintiff  in  Error. 

Gen.  No.  21,766.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
May  29,  1917. 

Statement  of  the  Case. 

Action  by  C.  E.  Malm  and  L.  M.  Malm,  plaintiffs, 
against  Harry  I.  Scliwimmer,  defendant,  on  a  lease. 
There  was  a  judgment  by  confession  whereupon  de- 
fendant moved  to  set  it  aside  and  for  permission  to 
appear  and  defend  on  the  merits.  To  reverse  an  order 
denying  this  motion,  defendant  prosecutes  this  writ  of 
error. 


•See  Illinois  Notes  Dlireat,  Vols.  XI  to  XV,  and  CnmnlatlTe  Qnarterly, 
topic  and  section  nomber. 
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WiLiiiAM  GiLUBSPiB,  f or  plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Beeision. 

Laitdlobd  and  tenant,  §  330* — when  affldavit  of  defense  in  sup- 
port of  motion  to  set  aside  judgment  by  confession  on  tease  is  suffi- 
cient. Where  the  purport  of  the  facts  set  forth  in  an  affidavit  in 
support  of  a  motion  to  set  aside  a  judgment  entered  by  confession 
on  a  lease  and  to  be  permitted  to  appear  and  defend  on  the  merits 
is  that  the  parties  intended  that  the  lease  should  not  take  efFect 
on  its  delivery,  but  that  the  delivery  was  conditional  upon  the 
doing  of  something  by  the  lessors  before  it  should  take  effect,  such 
affidavit  tends  to  show  a  good  defense  which  the  court  should  have 
permitted  defendant  to  present 


Mary  Held,  Appellee,  t.  Bankers  Insurance  Corpora- 
tion, Appellant. 

Gen.  No.  22,320.    (Not  to  be  reported  tn  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Rufus  F. 
Robinson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed 
May  29,  1917.    Rehearing  denied  June  7,  1917. 

Statement  of  the  Case. 

Action  by  Mary  Held,  plaintiff,  against  the  Bankers 
Insurance  Corporation,  defendant,  to  recover  on  a 
benefit  certificate  issued  by  a  Nebraska  society,  the 
business  of  which  was  ** taken  over"  by  an  insurance 

*See  Illinois  Notes  Dls^t,  Vols.  XI  to  XYi  fuid  Cumnltttlve  Qunrterly,  same 
topic  and  Metlon  nnmber. 
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corporation  which  was  thereafter  consolidated  with 
defendant.  Defendant  having  averred  a  tender  of 
$994.94  and  plaintiff's  refusal  to  accept  it  in  fnll  satis- 
faction of  her  claim,  the  conrt  entered  judgment  for 
that  sum  and  costs,  which  was  refused  as  full  satis- 
faction of  claim  and  the  cause  having  proceeded  to 
trial  upon  the  issues  raised  by  the  additional  aver- 
ments of  the  affidavit  of  merits,  the  court  directed  a 
verdict  for  plaintiff  for  $2,164.16,  and  from  the  judg- 
ment entered  thereon,  defendant  appeals.    . 

■ 

Albert  J.  W.  Appbll,  for  appellant. 

Robert  J.  Folonie,  for  appellee. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Becision. 

1.  Appeal  and  error,  §  1303* — when  not  assumed  that  sufficient 
evidence  toas  heard  to  support  directed  verdict.  On  appeal  from  a 
directed  verdict  for  plaintiff  in  an  action  to  recover  on  a  benefit  cer- 
tificate of  another  insurance  society,  the  liability  under  which  was 
alleged  to  have  been  aaeumed  by  defendant  insurance  soelety,  the 
rule  that  the  Appellate  Court  will  assumeythat  sufficient  evidence 
was  heard  to  support  the  verdict,  where  the  court's  certificate  to 
the  bill  of  exceptions  does  not  state  that  it  contains  aU  of  the 
evidence,  does  not  control  where  the  record  contains  some  evidence 
tending  to  support  one  of  the  defenses,  and  the  evidence  in  support 
of  plaintifF's  claim  of  assumption  of  liability  by  the  defendant  Is 
too  meager  to  enable  the  Appellate  Court  to  find  that  the  alleged 
assumption  was  not  fn  excess  of  defendant's  powers  or  that  a  new 
application  and  examination  of  defendant  could  be  dispensed  with. 

2.  Insurance,  §  898* — when  evidence  is  insufficient  to  show  as- 
sumption of  henefit  certificate  by  another  company.  In  an  action 
on  a  benefit  certificate,  where  defendant's  liability  is  predicated 
upon  its  assumption  of  the  certificate,  and  the  principal  reliance  of 
plaintiff  to  support  such  contention  is  the  acceptance  by  defendant 
of  dues  and  assessments  from  the  insured  and  the  claim  that  the 

•See  nUnois  Notes  IMie«st,  Vol*.  XI  to  XV.  and  CnmolatlTe  QoMtcrijr.  smm 
topic  and  section  naoBber. 
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defendant  kad  "consolidated''  with  another  insurance  company 
which  had  "taken  over"  the  business  of  the  Insurer  which  issued 
the  certificate,  but  no  showing  as  to  the  arrangement  or  method  of 
such  alleged  assumption  is  made,  there  is  pot  sufficient  evidence  to 
establish  it 

3.  INSUBAWCE — when  reinsurance  contract  is  ultra  vires.  A  re- 
insurance contract,  whereby  one  fraternal  beneficiary  society  under- 
takes to  assume  and  agrees  to  pay  the  benefits  stipulated  in  the 
certificate  of  another,  is  ultra  vires  and  not  enforceable. 


Michael  Bottlgllera  and  Hary  Bottlgliero,  Appellees,  t. 
Morris  Zeldman  and  Minnie  Zeldman,  Appellants. 

Gen.  No.  32,887.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
B.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed  May  29, 
1917.    Rehearing  denied  June  8,  1917. 

Statement  of  the  Case. 

Bill  by  Michael  Bottigliero  and  Mary  Bottigliero, 
complainants,  against  Morris  Zeidman  and  Minnie 
Zeidman,  defendants,  for  the  reformation  of  a  written 
contract  for  the  exchange  of  land,  for  damages  for 
failure  of  defendants  to  perform  after  complainants' 
tender  of  performance  and  for  cancellation  of  a  note 
given  to  secure  performance.  Defendants  filed  a  cross- 
bill alleging  a  breach  of  contract  by  complainants  and 
an  oflfer  and  readiness  for  performance  on  their  part 
and,  except  as  to  the  claim  for  reformation  of  the  con- 
tract, sought  the  same  relief  as  that  sought  by  com- 
plainants. The  decree  found  that  there  was  mutual 
mistake  in  designating  the  street  number  of  the  prop- 
erty and  that  complainants  suffered  damages  from 
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the  breach  of  contract  to  the  amount  of  $78*^50,  exclu- 
sive of  solicitors*  fees  and  expenses  of  the  suit,  and 
ordered  the  cancellation  of  the  judgment  note  for 
$1,000  signed  by  complainants,  and  that  the  judgment 
note  for  the  same  amount  signed  by  defendants  and 
given  to  secure  performance  should  be  surrendered 
on  the  payment  of  the  damages.  From  such  decree, 
defendants  appeal, 

Samuel  B.  Hill,  for  appellants. 

1?H0MAs  B.  Lantey,  for  appellees. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeiston. 

1.  Appeal  and  ebbca,  §  389* — when  objection  that  complainant 
has  an  adequate  remedy  at  law  deemed  waived  on  appeal.  On  a 
bill  for  reformation  of  a  contract  for  the  exchange  of  land,  for  dam- 
ages for  failure  to  -perform  and  for  the  cancellation  of  a  note  given 
to  secure  performance,  where  defendants,  by  cross-bill,  seek  the 
same  relief,  except  the  reformation  of  the  contract,  and  make  no 
objection  to  complainants'  right  to  equitable  relief  in  the  lower 
court,  they  will  be  deemed  to  have  waived  a  contention,  first  raised 
on   appeal,   that   complainants   had   an   adequate   remedy   at   law. 

2.  Equity,  §  23* — when  jurisdiction  retained  on  Mil  for  reforma- 
tion of  contract  to  exchange  land.  Where,  on  a  bill  for  reformation 
of  a  contract  for  the  exchange  of  land,  defendants  concede  that  a 
reformation  on  the  ground  of  mutual  mistake  is  a  matter  of  equi- 
table jurisdiction  and  the  court  properly  finds  that  there  was  such 
mistake,  the  court  may  properly  retain  jurisdiction  for  all  purposes 
including  the  assessment  of  damages. 

3.  Refobmation  of  instruments — mutual  mistake  as  question 
for  court.  On  a  bill  for  the  reformation  of  a  contract  for  the  ex- 
change of  land  on  the  ground  of  mutual  mistake,  it  is  for  the  court 
to  determine  whether  or  not  there  was. such  mistake. 

4.  Appeal  and  ebbob,  §  1394* — when  findings  in  equity  case  not 
disturbed.  On  appeal  from  a  decree  on  a  bill  for  the  reformation  of 
a  contract  for  the  exchange  of  land,  the  decree  will  not  be  dis- 

•See  nilnolB  Noteii  Divert.  Vols.  XI  to  XV,  and  Cumulative  Quarterlj, 
topic   and   section   number. 
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turbed  on  the  ground  of  the  insufficiency  of  the  evidence  to  warrant 
the  findings  unless  the  findings  of  fact  are  clearly  and  palpably 
wrong. 

6.  Appbal  Ain>  ESBOR,  I  1301* — when  presumed  that  evidence  vxu 
sufficient  to  support  findings  in  decree.  On  appeal  from  a  decree 
where  it  is  stated  in  the  court's  certificate  that  all  of  the  evidence 
heard  was  noi  preserved,  it  will  be  presumed  that  there  was  suffi- 
cient evidence  to  support  the  specific  findings  of  fact  recited  in  the 
decree,  and  points  based  on  hypotheses  of  fact  different  from  the 
chancellor's  findings  will  not  be  considered. 

6.  Apfeal  and  ebbor,  §  1236* — when  defendants  estopped  to  raise 
question  of  insufficiency  of  proof  relating  to  uncontested  allegations 
in  Hll.  Wliere,  on  the  hearing  on  a  bill,  counsel  for  defendants  ex- 
pressly admit  all  save  one  of  its  allegations  and  the  court  directs 
that  the  evidence  be  confined  to  that  issue,  there  is  no  necessity 
of  proving  the  other  allegations,  and,  on  appeal,  defendants  are 
estopped  to  raise  the  question  of  the  inisufficiency  of  the  proof  re- 
lating to  the  uncontested  allegations. 

7.  Appeal  and  ebbor,  §  438* — when  claim  of  variance  not  con- 
sidered. A  claim  of  variance  first  urged  in  a  petition  for  rehearing 
and  not  during  the  trial  will  not  be  considered  on  appeal. 

8.  Appeal  and  ebbob,  §  726*^-«?fccn  finding  of  fact  in  decree  can- 
not he  impeached.  On  appeal,  findings  of  fact  in  the  decree  cannot 
be  impeached  unless  all  of  the  evidence  heard  on  the  trial  is  pre- 
served in  the  record. 

9.  Appeal  and  ebbob,  |  1236* — when  counsel  for  appellants  pre- 
cluded from  urging  tJiat  allowance  of  solicitors*  fees  was  erroneous. 
Wliere  the  record  on  appeal  from  a  decree  shows  that  counsel  for 
appellants  expressly  stated  that  he  had  no  objection  to  a  draft  of 
the  decree  which  included  the  allowance  of  solicitors'  fees,  appel- 
lants cannot  urge  such  allowance  as  error. 

10.  Exchange  of  pbopebtt,  §  9* — what  is  measure  of  damages 
for  l>reach  of  contract  for.  On  a  bill  for  the  reformation  of  a  con- 
tract for  the  exchange  of  land  and  for  damages  for  failure  to  per- 
form, the  measure  of  damages  is  the  difference  between  the  agreed 
price  of  the  properties  and  their  market  value  at  the  time  of  the 
breach. 

11.  Costs,  |  73* — when  cost  of  additional  abstract  taxed  against 
appellants.  On  appeal,  where  appellants  do  not  submit  a  sufficiently 
full  and  fair  abstract  for  a  proper  consideration  of  the  points  urged 
and  the  additional  abstract  is  unnecessarily  full,  a  part  thereof  will 
be  taxed  against  appellants  as  additional  costs. 

•See  minols  Notes  Digest,  Tola.  XI  to  XV,  and  OnmiilatlTe  Qnartorty,  Mune 
topic  and  leetton  nnmlMr. 
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Xoseph  J.  Sulltyan,  Aj^^lee,  y.  A.  H.  Aadrews  Com- 

pany.  Appellant. 

Gen.  No.  22,361.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Henbt 
B.  Eaton,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed 
May  29,  1917. 

Statement  of  the  Case. 

Action  by  Joseph  J.  Sullivan,  plaintiff,  against  the 
A.  H.  Andrews  Company,  a  corporation,  defendant,  to 
recover  a  commission  on  the  sale  of  theater  chairs 
under  an  oral  contract.  Plaintiff  claimed  that  he  was 
to  have  any  excess  over  the  catalogue  price,  and  de- 
fendant that  the  sale  was  **f.  o,  b.'^  the  factory  and 
that  the  price  was  to  be  net  to  it  and  did  not  include 
the  cost  of  installing  the  chairs.  -  From  a  judgment  for 
plaintiff,  defendant  appeals. 

Gregoby  &  McNab,  for  appellant ;  At.bebt  S.  Long,  of 
counsel. 

John  C.  Tbainob,  for  appellee. 

Mb.  PsEsmiNG  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Master  and  sebyant,  |  66* — when  hurden  of  proving  contract 
for  comanUsions  is  on  plaintiff.  In  an  action  to  recover  commis- 
sions on  the  sale  of  goods  under  an  oral  contract,  the  burden  of 
proving  the  contract  under  which  he  claims  is  on  plaintifT. 

2.  EiViDENCE,  I  475* — what  does  not  constitute  preponderance  of. 
In  an  action  to  recover  commissions  under  an  oral  contract  where 

•See  nilnols  Notes  Digest,  Vols.  XI  to  XV,  and  Cumalatfre  Quarterly, 
tople  and  leetloii  niunber. 
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the  only  persons  having  knowledge  of  the  terms  of  the  contract 
are  plaintiff  and  defendant's  agent,  with  whom  it  is  claimed  to  have 
been  made,  and  their  evidence  conflicts,  held  that  a  meeting  of 
minds  as  to  the  terms  and  the  preponderance  of  the  evidence  in 
plaintifTs  favor  were  doubtfuL 

3.  Appeal  and  ebbob,  |  1772* — when  caee  reversed  hecaiue  of 
conduct  of  counsel.  In  an  action  to  recover  on  an  oral  contract 
in  which  the  evidence  as  to  the  meeting  of  the  minds  is  doubtful, 
and  there  is«  direct  conflict  of  evidence  between  the  only  persons 
having  knowledge  of  the  terms  of  contract,  a  judgment  for  plaintiff 
will  be  reversed  where  his  counsel  persistently  endeavored,  in  the 
face  of  adverse  rulings  by  the  court,  to  bring  prejudicial  matter 
before  the  jury,  both  in  his  examination  of  the  witnesses  and  in 
his  argument  to  the  jury. 


Hlnnte  Htller,  Defendant  in  Error,  t.  L  Lerner,  Plain- 
tiff in  Error. 

Gen.  No.  22,369.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Coubt- 
NBT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1916.    Affirmed.    Opinion  filed  May  29,  1917. 

Statement  of  the  Case./ 

Action  by  Minnie  Miller,  plaintiff,  against  I.  Lemer, 
defendant,  to  recover  rent  under  a  lease.  To  reverse  a 
judgment  for  plaintiff,  defendant  prosecutes  a  writ  of 
error. 

AiiBEBT  Martin,  for  plaintiff  in  error;  Mblvillb  R. 
Adams,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Babnes  delivered  the  opinion 
of  the  court. 


•See  nilnois  Notes  Dlceet,  Vols.  XI  to  XV.  and  Cwmnlatlve  <tiwrt«rl7,  Hime 
topie  Mid  Bectlon  munber. 
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Ryan  y.  Chicago  City  Railway  Co.,  205  IlL  App.  592. 

Abstract  of  the  Deetston. 

Landlord  and  tenant,  |  93* — when  tenant  accepting  unsigned 
toritten  lease  may  not  claim  that  tenancy  is  from  month  to  month. 
Where  there  is  an  arrangement  between  a  landlord  and  a  tenant  in 
possession  of  the  premises  that  the  latter  will  rent  the  premises 
under  a  written  lease  for  a  year  from  a  certain  date  at  a  specified 
rental  and  he  remains  in  possession  after  the  commencement  of  the 
term,  paying  the  rent  agreed  upon  in  the  new  lease  without  ob- 
jecting to  its  terms,  such  tenant  cannot  claim  that  the  lease  was 
from  month  to  month,  although  the  written  lease  was  not  signed 
by  hinL 


George  Byan,  Appellee,  t.  Chicago  City  Railway  Com- 
pany, Appellant. 

Oen.  No.  22,378.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabo 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed 
May  29,  1917. 

Statement  of  the  Case. 

Action  by  George  Eyan,  plaintiff,  against  the  Chi- 
cago City  Railway  Company,  defendant,  to  recover  for 
injuries  sustained  by  a  collision  with  defendant's 
street  car  while  driving  across  its  track  at  a  street  in- 
tersection. From  judgment  for  plaintiff  on  a  verdict 
for  $3,000,  defendant  appeals. 

Busby,  Wbbbb  &  Millbb,  B.  F.  Richolsoit  and 
Abthtjb  J.  Donovan,  for  appellant;  John  R.  Gun/- 

ft 

UAMS,  of  connseL 
Thubman,  Humb  &  Kennedy,  for  appellee. 
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Mr.  Presidino  Justice  Barkes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Damages,  |  115* — when  verdict  far  temporary  injuricM  U  ex- 
ceaHve.  In  an  action  for  personal  injuries,  where  the  only  in- 
juries shown  are  a  broken  tooth,  superficial  cuts  and  bruises 
which  healed  in  about  two  weeks,  two  of  them  requiring  one  stitch 
each,  and  an  injury  to  the  nose,  the  exact  nature  and  duration  of 
which  was  not  shown,  a  verdict  for  $3,000  Is  excessive. 

2.  Damages,  |  206* — when  inBtruction  U  erroneous  fw  not  heing 
Uued  upon  evidence.  In  an  action  for  personal  injuries,  the  decla- 
ration in  which  alleged  that  by  reason  of  the  injuries  plaintiff  had 
been  prevented  from  performing  his  usual  work  and  business  and 
in  the  future  would  be  unfit  and  unable  to  perform  it,  and  that  he 
had  paid  and  become  liable  to  pay  large  sums  for  medical  attention, 
nursing,  care  and  medicine,  it  is  error  to  instruct  the  Jury  that 
they  may  csonsider,  in  estimating  plaintiffs  damages,  'the  effect,  if 
any,  shown  by  the  evidence  of  the  injury  upon  the  plaintiffs 
*  *  *  ability  to  labor,"  and  that  "in  the  assessment  the  Jury 
must  take  into  consideration  only  such  elements  of  damage  as  have 
been  alleged  in  the  declaration,  and  which  have  been  established 
by  a  preponderance  of  the  evidence,"  where  there  was  no  evidence 
as  to  his  earning  capacity  or  wages  nor  as  to  his  medical  and  hos- 
pital expenses,  but  merely  that  he  was  confined  to  the  hospital  for 
a  time,  had  medical  attention,  and  tending  to  show  that  he  was  out 
of  work  at  least  six  or  eight  weeks. 

•Sm  nilnols  Notes  IHs«si,  Vols.  XI  to  XY,  and  CuiiilatlTe  Qnartorty,  mn» 
fopte  and  ■ectton  numlMr. 
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Roberts  v.  Chicago  City  Railway  Co.,  205  111.  App.  694. 


Mary  Roberts,  Appellee,  y.  Chicago  City  Railway  Com- 
pany, Appellant.  ^ 

Oen.  No.  22,887.    (Not  to  be  reported  in  falL) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabo 
S.  TuTHiLL,  Judge,  preeiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Affirmed  on  remittitur.  Opinion  filed 
May  29,  1917. 

Statement  of  the  Case. 

Action  by  Mary  Roberts,  plaintiff,  against  the  Chi- 
cago City  Railway  Company,  defendant,  to  recover 
for  personal  injuries  alleged  to  have  been  received 
through  having  been  thrown  from  defendant's  street 
car  while  a  passenger  thereon.  From  a  verdict  and 
judgment  for  $2,000  for  plaintiff,  defendant  appeals. 

PRANBX.IN  B.  HussBY  and  Watson  J.  Ferry,  for  ap- 
pellant; W.  W.  Gurley  and  J.  R.  Guiloams,  of  conn- 
sel. 

Lokgenecker  &  Heise^  for  appellee. 

Mr.  PREsroiNG  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  iNSTBUcnoNB,  §  25* — when  not  error  to  refuse  to  direct  jury 
to  disregard  faulty  counts.  Where  the  declaration  in  an  action  for 
personal  injuries  consists  of  four  counts,  it  is  not  error  to  refuse 
to  direct  the  jury  to  disregard  three  of  the  counts,  even  though 
the  evidence  did  not  tend  to  sustain  them.  If  it  sustained  the  re- 
maining count. 

2.  Carriers,  §  480* — toTien  question  as  to  excessive  speed  of  car 
is  for  jury.    In  an  action  to  recover  for  personal  injuries  through 

«See  Illinois  Notes  Dlie«st,  Vols.  XI  to  XV,  and  CumulatlTO  Qmurtcrly.  Mme 
topic  and  Mctton  number. 
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being  thrown  from  a  moving  street  car,  the  question  as  to  whether 
the  Apeed  of  the  car  at  the  time  of  the  accident  was  excesBlye  is 
for  the  jury,  where  the  evidence  in  rei^d  thereto  is  conflicting. 

3.  Cabbikbs,  I  4S0* — when  queBtion  as  to  due  care  of  passenger 
is  lor  jury.  In  an  action  for  personal  injuries  through  being 
thrown  from  a  moving  street  car,  the  question  as  to  whether  plain- 
tiff was  exercising  due  care  is  for  the  jury,  where  the  evidence  in 
regard  thereto  is  conflicting. 

4.  Damages,  |  114* — when  verdict  for  personal  injuries  is  ex- 
cessive. In  an  action  for  personal  injuries,  where  the  physical  in- 
juries testified  to  consisted  mainly  of  bruises  on  various  parts  of  the 
body  without  any  breaking  of  bones,  a  cut  over  the  eye  requiring 
six  stitches,  one  on  the  chin  requiring  one  stitch,  an  injury  to  the 
right  arm  and  right  knee,  a  broken  tooth,  pains  in  various  parts 
of  the  body,  a  threatened  abortion,  which  was,  however,  success- 
fully averted,  and  scars,  not  described  as  serious,  and  plaintiff  was 
confined  to  her  bed  and  under  medical  attention  for  about  five  or 
six  weeks,  and  the  evidence  further  tends  to  shpw  that  plaintiff 
attempted  to  enhance  her  damages  In  her  testimony  as  to  the  value 
and  loss  of  her  services,  judgment  on  a  verdict  for  plaintiff  for 
$2,000  will  not  be  affirmed  save  on  a  remittitur  of  $500. 


Edna  Anderson,  Appellee,  t.  E.  Stanton  Anderson, 

Appellant. 

een.  No.  22,399.    (Not  to  be  reported  in  foil.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Geobob 
KiaasTEN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1917.    Reversed.    Opinion  filed  May  29,  1917. 

Statement  of  the  Case. 

Bill  for  divorce  by  Edna  Anderson,  complainant, 
against  E.  Stanton  Anderson,  defendant.  From  an 
order  committing  defendant  for  contempt  of  conrt  for 
refusal  to  pay  $1,075  alimony  entered  therein,  defend- 
ant appeals. 

•See  nilnolfl  Notes  Divest,  Vols.  XI  to  XV,  and  CiimiilatlTe  Quarterly,  wmmm 
topic  and  leetloB  nnmbar. 
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Anderson  y.  Anderson,  205  111.  App.  595. 

Leslib  H.  Whipp,  for  appellant. 

Lloyd  D.  Heth,  for  appellee. 

Mb.  Presiding  Justice  Babkes  delivered  fhe  opinion 
of  the  court. 

Abstraet  of  the  Beeision. 

DivoBCE,  I  122* — iDhen  order  committing  defendant  for  contempt 
of  court  for  refusal  to  pay  alimony  wiU  he  reversed.  Even  though 
the  record  on  appeal  from  an  order  committing  a  defendant  for  con- 
tempt of  court  in  refusing  to  pay  alimony  fails  to  show  that  there 
was  any  petition  or  affidavit  to  support  the  rule  to  show  cause  and 
the  failure  to  appear,  in  conformity  with  the  usual  practice,  such 
irregularities  are  not  ground  for  reversal  if  defendant  was  given 
an  opportunity  to  appear  and  purge  himself  and  evidence  was 
heard  to  support  the  findings  recited  In  the  order  of  commitment, 
but  where  the  record  shows  nothing  whereon  to  predicate  the  order 
save  the  rule,  the  appearance  and  an  undisposed  of  moti<m  to  quash 
the  same,  and  further  shows  that  defendant  was  discharged  on  his 
answer  to  another  rule  a  few  days  before  which  set  up  facts  tending 
to  show  that  no  alimony  was  due  at  that  time,  judgment  on  an 
order  of  commitment  for  the  nonpayment  of  $1,075  will  be  reversed, 
where  the  decree  allowed  only  $100  a  month. 

•%tm  nilDols  Notefl  Direct,  Vols.  XI  to  XY,  and  CnmvUitlve  qsamrie^, 
toplo  and  Bcctloii  number. 
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Cooney  y.  SwelUer,  205  111.  App.  697. 


Rlehard  J.  Cooney^  Appellee,  t.  Robert  M.  Sweltzer, 

County  Clerk  of  Cook  County. 

Gen.  No.  S2416. 

1.  Pabtiss,  i  85* — when  ward  **a^'  ihatM  he  used  where  pergon 
is  party  in  representative  capacity.  Ordinarily  the  proper  pleading 
requires  that  when  one  is  made  a  party  in  a  representative  capac- 
ity, the  word  "as"  shall  be  used  to  connect  his  name  with  the  term 
descriptive  of  such  capacity. 

2.  Pabtdes,  i  35* — what  description  of  party  suing  in  representee 
tive  capacity  is  suHident,  The  character  in  which  a  party  sues  or 
is  sued  must  be  determined  from  the  body  of  the  pleading,  and  a 
substantial  description  is  sufficient. 

3.  Pabties,  S  35* — when  petition  of  mandamus  shows  that  rela- 
tion of  defendant  to  suit  is  in  representative  capacity.  A  petition 
for  a  writ  of  mandamus  to  compel  8.,  "County  Clerk  of  Cook 
County,  Illinois,"  to  permit  petitioner  to  inspect  certain  books 
described  therein,  which  alleges  that  defendant  is  county  clerk  of 
such  county;  that  by  statute  he  has  the  care  and  custody  of  the 
county  books  and  records  in  his  office  and  that  they  shall  be  open 
to  the  inspection  of  all  persons;  that  petitioner  has  requested  per- 
mission to  inspect  certain  of  such  records  and  defendant  has  re- 
fused; and  which  prays  that  a  writ  of  mandamus  be  directed  to 
said  defendant  Sw,  "County  Clerk  of  Cook  County,  Illinois,"  com- 
manding him  forthwith  to  permit  petitioner  to  inspect  said  books, 
sufficiently  shows  that  the  only  relation  of  defendant  to  the  suit 
is  )n  his  representative  capacity,  and  it  is  not  necessary  to  show 
that  he  is  not  sued  in  his  individual  capacity. 

4.  JuDOMKMT,  S  397* — when  judgment  read  in  light  of  pleadings 
and  other  parts  of  record.  Where  a  Judgment  appears  ambiguous 
in  its  form  as  to  the  capacity  of  a  party  to  it,  it  will  be  read  in  the 
light  of  the  pleadings  and  other  parts  of  the  record. 

5.  MAin>AMUB,  S  172* — v)hen  judgment  binds  defendant  in  repre- 
sentative capacity,  A  Judgment  awarding  a  peremptory  writ  of 
mandamus  commanding  one  S.,  "County  Clerk  of  Cook  County,  Illi- 
nois," to  permit  petitioner  to  inspect  certain  books,  held  sufficiently 
clear,  when  read  in  the  light  of  the  pleadings  and  other  parts  of  the 
record,  to  bind  defendant  in  his  representative  capacity. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Clabence  N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed 
May  29,  1917. 


•See  niinole  Notes  Diseet,  Vols.  XI  to  XV,  and  OumiiUitlTe  Qnarterljr,  Mine 
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Ckxmey  ▼.  Sweltser,  205  IlL  App.  597. 

Mayeb,  Meter,  Austrian  &  Platt,  for  appellant 

Harrt  J.  Standidqe,  John  A.  Vbrhoevek  and 
Thomas  E.  Swanson,  for  appellee. 

Mk.  Pbesidino  JxTSftOE  Babnbs  delivered  tiie  opinion 
of  the  court. 

This  is  an  appeal  from  a  judgment  awarding  a  per- 
emptory writ  of  mandamus  commanding  **  Robert  M. 
Sweitzer,  County  Clerk  of  Cook  County,  Illinois/'  to 
permit  the  petitioner,  appellee,  to  inspect  certain  books 
described  in  the  petition  for  the  writ.  Appellant  de- 
murred generally  and  specially,  and  elected  to  abide 
by  his  demurrer  on  its  being  overruled,  and  contends 
in  the  main  that  the  words  ** County  Clerk*'  following 
the  name  Robert  M.  Sweitzer,  both  in  the  petition  and 
the  judgment,  are  merely  descriptio  persofus,  and, 
without  the  connective  '*as"  preceding  them,  are  in- 
effectual to  make  him  a  defendant  in  his  official  capac- 
ity to  such  cause  of  action. 

From  the  averments  of  the  petition  it  is  manifest 
that  it  seeks  the  enforcement  of  an  official  duty  against 
respondent  in  his  capacity  as  county  clerk.  It  alleges 
that  he  is  the  county  clerk  of  Cook  county;  that  by 
statute  the  county  clerk  has  the  care  and  custody  of 
the  county  books  and  records  in  his  office  and  that  they 
shall  be  open  to  the  inspection  of  all  persons;  that 
petitioner  requested  permission  of  defendant  to  in- 
spect certain  of  said  records,  etc.,  of  which,  under  the 
law,  he  has  the  care  and  custody,  and  that  defendant 
refused  to  comply  with  such  request.  After  setting 
forth  other  matters  immaterial  to  the  question  in- 
volved here,  the  petition  prays  for  the  issuance  of  a 
writ  of  mandamus  directed  '*to  the  said  defendant, 
Robert  M.  Sweitzer,  County  Clerk  of  Cook  County,  Illi- 
nois, commanding  him"  forthwith  to  permit  the  peti- 
tioner to  inspect  said  books,  etc. 
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Unquestionably  good  pleading  generally  requires 
that  when  one  is  made  a  party  in  a  representative  ca- 
pacity the  word  **as*'  should  be  used  to  connect  his 
name  with  the  term  descriptive  of  his  representative 
character.  It  is  a  rule  which  makes  for  certainty,  and 
is  especially  applicable  *' where  a  party  occupies  two 
relations  ta  the  subject-matter.*'  (Kinsella  v.  Cahn, 
185  m.  208.)  But  the  character  in  which  a  party  sues 
or  is  sued  must  be  determined  from  the  body  of  the 
pleading,  and  a  substantial  description  is  sufficient. 
(31  Cyc.  99;  Kinsella  v.  Cahn,  supra,)  It  is  apparent 
from  the  averments  in  the  petition  that  this  cause  of 
action  could  be  brought  against  respondent  only  in  his 
official  capacity.  In  the  Kinsella  case,  supra,  the  com- 
plainants were  described  as  ^'Ida  Cahn  and  Simon 
Strauss,  trustee  under  the  trust  deed, ' '  etc.  The  court 
said  that  as  Strauss  had  no  relation  to  the  suit  except 
as  trustee  there  was  no  necessity  for  showing  that  he 
did  not  file  the  bill  in  some  other  relation  or  by  some 
other  right.  And  so  here.  As  from  the  nature  of  the 
cause  of  action  and  averments  in  the  petition  it  is  clear 
that  Sweitzer  had  no  relation  to  the  suit  except  as 
county  derk,  no  necessity  existed  for  showing  that  he 
was  not  sued  in  his  individual  capacity. 

In  most  of  the  cases  where,  in  the  absence  of  the 
connective  **as,'*  descriptive  words  have  been  treated 
merely  as  descriptio  persona,  the  cause  of  action  or 
averments  were  such  that  the  party  to  whom  such 
words  applied  might  occupy  two  different  relations 
with  reference  to  the  subject-matter  of  the  suit.  But 
where  that  is  not  the  case,  as  in  the  suit  at  bar,  the 
reason  for  the  rule  which  rejects  such  words  as  sur- 
plusage in  the  absence  of  the  connective  ' '  as  * '  does  not 
obtain. 

We  have  carefully  examined  the  authorities  cited  by 
appellant  where  the  descriptive  words  were  rejected  as 
surplusage,  thus  rendering  the  action  one  for  or 
againet  a  party  personally,  and  without  undertaking  to 
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B.  L.  EsBley  Mch.  Co.  ▼.  Dann  Oil  C.  S.  I.  Co.,  205  IlL  App.  600. 

analyze  them  in  this  opinion  think  that  they  may  be 
readily  distinguished  in  principle  or  fact  from  the  ease 
at  bar,  and  many  of  them  on  the  ground  of  ambiguity 
in  the  pleading  as  to  the  capacity  in  which  the  party 
sued  or  was  sued.  The  petition  before  us  is  not  am- 
biguous. We  think  the  demurrer  was  properly  over- 
ruled. 

We  think  too  that  the  judgment  is  binding  on  appel- 
lant in  his  representative  capacity.  A  judgment,  to  be 
sure,  should  be  certain  and  definite  or  capable  of  being 
made  so  by  proper  construction.  To  that  end  it  will  be 
read  in  the  light  of  the  pleadings  and  other  parts  of 
the  record  if  in  its  form  it  appears  to  be  ambiguous 
as  to  the  capacity  of  a  party  to  it.  {Gibbs  v.  Ftdler, 
66  N.  C.  116;  Commonwealth  v.  Ford,  29  Grat.  [Va,] 
683.)    We  find  no  reversible  error  in  the  record. 

Affirmed. 


E.  L.  Essley  Haehlnery  Company,  Appellee,  t.  Dann  Oil 
Cushion  Spring  Insert  Company,  Appellant. 

Gen.  No.  22,418.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Sahuel 
H.  Tbcde,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reversed  with  finding  of  fact.  Opinion 
filed  May  29,  1917. 

Statement  of  the  Case. 

Action  by  E.  L.  Essley  Machinery  Company,  a  cor- 
poration, plaintiff,  against  the  Dann  Oil  Cushion 
Spring  Insert  Company,  a  corporation,  defendant,  on 
a  quantum  meruit,  for  merchandise  sold  and  delivered. 
From  a  finding  and  judgment  for  plaintiff,  defendant 
appeals. 
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Fredebic  E.  Db  Young,  for  appellant. 

TTarry  a.  Biossat,  for  appellee. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelslon. 

1.  Appeal  a51>  ebbob,  J  1173* — what  is  subject  of  review  where 
no  propositions  of  law  are  submitted  or  rulings  on  law  involved. 
On  appeal  from  a  Judgment  in  a  case  tried  by  the  court  without  a 
Jury,  where  no  propositions  were  submitted  to  be  held  as  the  law 
of  the  case  and  there  were  no  rulings  involving  any  controlling 
question  of  law,  the  only  question  for  review  is  whether  or  not  the 
findings  and  Judgment  of  the  court  are  contrary  to  the  evidence. 

2.  Assumpsit,  Action  of,  i  89* — when  evidence  sufficient  to  sus- 
tain judgment  on  quantum  meruit  for  goods  sold  and  delivered.  In 
an  action  on  a  quantum  meruit  for  merchandise  sold  and  delivered, 
evidence  examined  and  held  insufficient  to  support  a  finding  and 
Judgment  for  plaintiff. 

3.  Bales,  J  276* — when  m^ichinery  may  he  returned  at  any  time 
toithin  time  limited.  Where  machinery  is  sold  under  a  contract 
which  provides  for  payment  in  sixty  days  and  guarantees  that  it 
will  work  satisfactorily  for  one  year  and  that,  in  case  it  is  un- 
satisfactory, it  may  be  returned  at  any  time  within  the  year,  the 
purchaser  may  return  it  at  any  time  within  such  stipulated  period. 

4.  Sales — when  seller  may  not  abandon  contract  although  goods 
not  paid  for  within  time  limit.  The  fact  that  machinery,  which  is 
sold  under  a  contract  providing  for  payment  in  sixty  days  and 
with  the  privilege  of  returning  it  at  any  time  within  a  year  if  it 
is  unsatisfactory,  is  not  paid  for  in  sixty  days,  does  not  entitle  the 
seller  to  abandon  the  contract  and  sue  on  a  quantum  meruit^  where 
the  evidence  shows  that  the  machinery  was  unsatisfactory  and  the 
seller,  within  the  year,  agreed  to  come  and  get  it. 


•See  Ulinoi*  Notes  DUest,  YoU.  XI  to  XV,  and  OumiiUitlv*  <|iuurterl7. 
tople  mud  legtloB  number. 
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BoBley  Brothers  ▼.  Lawndale  Iron  ft  Wire  Works,  205  III.  App.  602. 


Bosley  Brothers^  Appellee,  y.  Lawndale  Iron  k  Wire 

Works,  Appellant. 

Gen.  No.  33,467.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomar 
Tatlob,  Jb.,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed  May  29, 
1917. 

Statement  of  the  Case. 

Action  on  a  note  by  Bosley  Brothers,  a  corporation, 
plaintiff,  against  the  Lawndale  Iron  &  Wire  Works,  a 
corporation,  defendant.  From  a  judgment  for  plain- 
tiff for  four  hundred  dollars,  defendant  appeals. 

Padobb  &  Rosenblatt,  for  appellant. 

SoNNBNSCHEiN,  Berkson  &  FiSHELL,  foT  appellee. 

Me.  PBEsmiNO  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  |  1173* — what  questions  of  laio  not  review- 
al)le  where  no  propositions  of  law  are  submitted.  Where  a  case  waa 
tried  hy  the  court  without  a  Jury  and  no  propositions  of  law  were 
submitted,  questions  of  law  not  arising  on  rulings  on  the  evidence 
are  not  reyiewable. 

2.  Appeal  and  ebbob,  J  1414* — when  finding  of  trial  court  not 
disturbed.  In  an  action  on  a  note,  where  the  evidence  whether 
certain  other  notes  were  delivered  as  payment  of  the  note  in  suit 
or  as  collateral  security  therefor  is  conflictin&  the  trial  court's 
finding  thereon  will  not  be  disturbed. 

•See  Ulinols  Notea  DiK«et,  Vola;  XI  to  XV,  mad  CumnUittTe  Quarterly,  Mune 
topie  and  Mctlon  number. 
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EnBminger  y.  Chicago  Railway!  Co.»  206  UL  App.  603. 


Florenee  M.  Ensmlnger^  Appellee,  t.  Ghleago  Railways 

Company,  Appellant. 

Gen.  No.  32,462.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oboab 
M.  ToBBisoN,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed  May  29, 
1917.  Rehearing  denied  June  8, 1917.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Florence  M.  Ensminger,  plaintiff,  against 
the  Chicago  Railways  Company,  defendant,  to  recover 
for  personal  injuries.  Prom  a  judgment  for  plaintiff 
on  a  verdict  for  $2,200,  defendant  appeals. 

Charles  L.  Mahont  and  Frakk  L.  Kriete,  for  ap- 
pellant ;  W.  W.  GuRLBY  and  J.  B.  Guilliams,  of  counsel. 

Frederick  Z.  Marx,  for  appellee. 

0 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Cabbiebs,  S  476* — when  evidence  sufjMent  to  show  ttarting  of 
car  "before  passenger  alights.  In  an  action  for  personal  injuries  al- 
leged to  have  been  receiyed  by  falling  in  alighting  from  a  street  car, 
where  the  evidence  is  conflicting  whether  the  car,  after  stopping  for 
plaintiff  to  alight,  started  before  she  did  so,  the  finding  of  the  Jury 
thereon  in  plaintiff's  flavor  will  not  be  disturbed. 

2.  CABBIEB8,  I  476* — when  evidence  is  sufficient  to  show  that  fall 
of  alighting  passenger  was  caused  "by  catching  dress  in  door.  In  an 
action  for  personal  injuries  alleged  to  have  been  received  by  falling 
in  alighting  from  a  street  car  which  had  stopped  to  permit  plaintiff 
to  alight,  but  started  before  she  did  so  and  while  her  dress  was 
caught  in  the  car  door,  where  the  evidence  is  conflicting  as  to 
whether  the  fall  was  caused  by  the  catching  of  her  dress  in  the 
car  door  or  by  the  condition  of  the  street,  the  finding  of  the  Jury 
thereon  in  plaintlfTs  favor  will  not  be  disturbed. 


*8ee  Illinois  Notes  Dlir^t,  Vola.  XI  to  XV,  and  CmnnUiUv*  tkoartorly,  same 
topic  and  section  namber. 
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8.  Damages,  |  120* — when  verdict  for  personal  injuries  is  not 
excessive,  .  In  an  action  for  personal  injuries,  where  plaintiff's  evi- 
dence shows  that  her  left  shoulder  was  dislocated,  the  ligaments  of 
the  shoulder  blade  and  arm  were  torn,  that  she  suffered  nervous- 
ness, constant  pain  and  loss  of  sleep  and  was  unable  to  lie  in  bed 
on  her  injured  arm  or  to  lift  it  or  extend  it  as  before  the  accident, 
and  the  only  evidence  in  contradiction  thereof  was  that  of  a  physi- 
cian as  to  the  usual  consequences  of  such  a  dislocation,  a  verdict 
for  $2,200  is  not  excessive. 

4.  Appeal  and  ebbob,  J  1637* — when  error  in  instruction  is  cured 
hy  other  instructions.  Even  though  an  instruction  is  subject  to 
the  objection  that  it  is  abstract  in  form,  it  is  not  ground  for  re- 
versal, where  other  specific  instructions  are  given  in  connection 
therewith  which  correct  any  tendency  to  mislead. 

5.  Appeal  and  ebbob,  |  1523* — when  giving  of  instruction  not  in 
conformity  with  issues  is  harmless  error.  Even  though  an  instruc- 
tion injects  into  the  case  an  issue  which,  if  the  Jury  took  the  de- 
fendant's view,  was  not  involved,  the  giving  of  such  instruction 
is  not  ground  for  reversal  where  it  could  not  have  harmed  de- 
fendant. 

6.  Cabbiebs,  §  479* — when  instruction  in  ciction  by  street  oar 
passenger  for  personal  injuries  is  not  reversibly  erroneous  because 
directing  a  verdict.  In  an  action  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence  in  starting  its  car 
while  plaintiff  was  alighting,  an  instruction  to  the  jury  that  "if 
from  a  preponderance  of  all  the  evidence,  and  under  the  instruc- 
tions of  the  court  you  find  the  defendant  g^lty  as  charged  in  the 
declaration,  then  you  should  assess  the  damages  herein,"  is  not  re- 
versible error  on  the  ground  that  it  directs  a  verdict  for  plaintiff 
regardless  of  whether  she  exercised  ordinary  care  for  her  own 
safety,  where,  by  other  instructions,  the  Jury  were  told  under  what 
conditions  of  fact  defendant  could  not  be  found  guilty  and  that  the 
exercise  of  ordinary  care  on  plalntlfTs  part  was  essential  to  her 
recovery,  even  though  defendant  was  negligent. 

7.  Damages,  §  244* — when  instruction  not  in  conformity  with 
pleadings  not  reversibly  erroneous.  In  an  action  for  personal  in- 
juries, the  giving  of  an  instruction  that  the  Jury  might,  in  com- 
puting damages,  take  into  consideration  any  permanent  disability 
of  plaintiff  and  her  inability  to  work,  is  not  reversible  ^rror, 
even  though  the  declaration  did  not  allege  permanent  injury  or 
inability  to  work  beyond  a  period  of  six  weeks,  where  evidence  was 
introduced  ofi  permanent  disability  and  Inability  to  do  the  same 
kind  of  work  after  the  accident  as  before  it,  without  the  question 
of  variance  being  raised  by  defendant,  as  the  defect  in  this  respect 
in  the  declaration  was  cured  by  the  verdict. 

•8«e  nitnols  Notes  DUest.  VoU.  XI  to  XV,  and  CumnlntlTO  <|iuurterl7,  mubo 
toplo  and  Mctlon  nmnber. 
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ICarmon  Chicago  Co.  ▼.  C.  E.  Heath»  205  111.  App.  606. 


Marmon  Chleago  Company,  Plaintiff  In  Error,  t.  C.  E. 
Heath  et  aL,  Defendants  In  Error. 

Gen.  No.  22,662.    (Not  to  be  reported  In  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wadb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1916.    Affirmed.    Opinion  filed  May  29,  1917. 

Statement  of  the  Case. 

Action  by  the  Marmon  Chicago  Company,  a  corpora- 
tion, plaintiff,  against  C.  E.  Heath,  J.  S.  FoUett,  G. 
Heath,  A.  D.  Whatman,  A.  Bums  and  M.  Evans,  de- 
fendants, to  recover  on  a  fire  insurance  policy  on  an 
automobile  issued  to  plaintiff  and  another.  To  reverse 
a  judgment  for  defendants,  plaintiff  prosecutes  this 
writ  of  error. 

William  A.  Jennings,  for  plaintiff  in  error. 

John  A.  Bloomingston,  for  defendants  in  error. 

Mb.  Presidino  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  INSUBANCB— 4oAen  use  of  automobile  hy  mortgagor  avoids  pol- 
icy. Where  a  policy  of  fire  insurance  on  an  automobile,  Issued  to 
plaintiff  and  one  who  bought  the  automobile  from  plaintiff  and 
gave  back  a  mortgage  for  part  of  the  purchase  price,  provides  that 
the  automobile  shall  not  be  used  for  renting  purposes  or  for  hire, 
and  the  evidence  shows  that  such  car  was  used  mainly,  if  not 
entirely,  for  livery  purposes  and  uses  by  such  mortgagor,  there 
can  be  no  recovery  under  the  policy. 

2.  lN8X7aANCK»  J  120^ — what  are  limits  of  rule  of  as  to  liberal 
construction  of  policy  in  favor  of  insured.  The  rule  that  an  insur- 
ance policy  is  to  be  liberally  construed  in  favor  of  the  insured  is 
not  carried  to  the  extent  of  construing  the  policy  contrary  to  its 
manifest  intent  and  express  condition. 


*8ee  nilnolfl  Notes  Digest,  Vols.  XI  to  XV,  and  CumalatiTO  Quarterly, 
tople  and  Metkni  mmber. 
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8.  IvBUHAUCE — When  provi$ion  in  policy  reMtriding  u»e  of  fmto- 
mobile  appliei  to  l>oth  mortgagor  and  m>ortgagee.  The  condition  in 
a  policy  of  fire  insurance  issued  on  an  automobile  to  the  mortsa^ee 
and  mortgagor  of  the  car,  as  their  respective  interests  might  ap- 
pear, that  the  car  shall  not  be  used  for  renting  purposes  or  for 
hire,  applies  to  both  the  mortgagor  and  the  mortgagee. 


Felix  LlUkls,  Administrator,  Appellee,  t.  William  F. 
Bossl,  trading  as  William  F.  Bossl  Gontraetlng 
Company,  and  Chleago  Consolidated  Brewing  k 
Malting  Company.  Chicago  Consolidated  Brewing 
&  Malting  Company,  Appellant. 

Gen.  No.  23,003.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Rickabo 
8.  TuTHiix,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Affirmed.  Opinion  filed  May  29, 
1917.  Rehearing  denied  June  7,  1917.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Felix  Lilikis,  administrator  of  the  estate 
of  Kazuny  Lilikis,  plaintiff,  against  William  F.  Bossi, 
trading  as  William  F.  Bossi  Contracting  Company,  a 
corporation,  and  Chicago  Consolidated  Brewing  & 
Malting  Company,  a  corporation,  defendants,  to  re- 
cover for  the  death  of  plaintiff's  intestate.  From  a 
jndgment  for  plaintiff  for  $6,000  and  costs  against  both 
defendants  jointly,  defendant  Chicago  Consolidated 
Brewing  &  Malting  Company  appeals. 

Mechem,  Bangs  &  Habpeb,  for  appellant. 

Benjamin  B.  Mobsis,  for  appellee. 

Ma.  Justice  McDonald  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Masteb  ani>  sEatTAiH',  I  682* — when  evidence  sutJUcient  to 
thaw  relationahip  heticeen  owner  and  person  repairing  building. 
In  an  action  for  wrongful  death  through  being  struck  by  a  piece 
of  wood  dropped  from  a  building  which  was  being  altered  and  re- 
paired»  evidence  held  to  show  that  the  person  doing  the  altering 
and  repairing  was  a  servant  of  the  owner  of  the  building  and  not 
an  independent  contractor. 

Babnbs,  p.  J.,  dissenting. 

2.  Pbingipal  and  aqxnt — when  question  as  to  who  person  making 
contract  for  repair  of  Iniilding  is  acting  for  is  for  jury.  Where  the 
evidence  as  to  whether  one  making  a  contract  to  have  a  building 
altered  and  repaired  was  acting  on  behalf  of  the  owner  of  the 
building,  or  of  the  occupant,  or  of  both/  is  conflicting,  the  question 
is  for  the  Jury. 

3.  CoBPORAiioNB,  I  616* — wTien  evidence  is  sufficient  to  show 
identity  of.  Where  there  is  evidence  that  the  officers  and  stock- 
holders of  the  company  owning  a  building  are  identical  with  those 
of  the  company  occupjring  it,  that  the  two  companies  had  a  similar- 
ity of  purpose  and  that  the  superintendent  of  the  malt  house,  for 
which  the  building  was  used  by  the  occupant,  was  paid  by  the 
owner  and  there  is  no  evidence  of  any  lease  or  other  arrangement 
between  the  two  companies  for  the  occupancy  of  the  building  nor 
of  any  rent  having  been  paid,  a  finding  of  the  Jury  that  the  two 
companies  were  so  Jointly  associated  as  to  constitute  but  one  or- 
ganization BO  as  to  render  one  liable  for  the  negligence  of  the 
other  will  not  be  disturbed,  even  though  there  was  evidence  that 
the  occupant  had  been  In  possession  for  upwards  of  twenty  years 
and  the  owner  had  never  occupied  the  premises. 

4.  Dbath,  I  67*~^to%en  verdict  for  death  is  not  excessive.  A 
verdict  of  $6,000  for  the  death  of  an  eleven-year-old  girl  killed  by 
a  piece  of  wood  falling  into  the  street,  held  not  excessive,  even 
though  she  was  of  foreign  parentage  and  lived  in  a  poor  neighbor- 
hood. 


•See  nilnolfl  Notes  JHgeut,  VoU.  SLI  to  XT,  and  CumiiUittTe  Quarterly, 
tople  and  eectkni  number. 
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Michigan  Avenue  Trust  Co.  v.  Graham,  205  IlL  App.  608. 


Michigan  Ayenne  Trust  Company^  Defendant  in  Error, 
T.  Albert  T.  Graham  et  al.  Albert  T.  Graham  and 
William  £.  Fuller,  PlaintifTs  in  Error. 

Gen.  No.  22,166.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  M. 
FiSHiai,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed 
May  29,  1917. 

Statement  of  the  Case. 

Action  by  Michigan  Avenue  Trust  Company,  a  cor- 
poration, plaintiff,  against  Albert  T.  Graham,  Harry 
M.  Wells,  William  E.  Fuller  and  James  €.  Hopkins, 
defendants,  on  a  contract  of  guaranty.  By  direction' 
of  the  court,  the  jury  found  the  issues  against  the  de- 
fendants and  assessed  plaintiff's  damages  at  $10,000. 
To  reverse  a  judgment  for  this  amount  and  costs,  de- 
fendants Graham  and  Fuller  prosecute  this  writ  of 
error. 

Jordan  &  Liessmann,  for  plaintiffs  in  error ;  Elmer 
M.  LiEssMANN,  of  counsel. 

Benjamin  Levering  and  Elmer  H.  Heitmann,  for 
defendant  in  error. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Tbial*  i  204* — when  direction  of  verdict  for  plaintiff  is  error. 
In  an  action  on  a  written  contract  of  guaranty,  where  defendants 
introduce  evidence  tending  to  estahlish  their  claim  that  they  had 
been  released  from  liability  thereon,  it  is  error  to  direct  the  Jury 
to  find  for  the  plalntifE. 

•See  nUnolfl  Notes  Dlgeet,  Volt.  XI  to  XY,  and  CamnUitiTe  Qwrteriy,  Mune 
topte  And  Mctlon  number. 
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2.  Guaranty,  J  34* — when  nonpayment  of  notes  need  not  "be 
proved  "by  plaintiff.  In  an  action  on  a  written  contract  of  guaranty, 
where  plaintllTs  statement  of  claim  alleges  the  execution  and  de- 
livery of  certain  notes  to  it  hy  the  dehtor,  and  that  such  notes  had 
not  heen  paid,  except  for  certain  enumerated  payments,  and  de- 
fendants' affidavit  of  merits  makes  no  defense  of  payment,  plaintifE 
is  not  required  to  prove  nonpayment  of  the  notes. 


B.  B.  Bowsma,  Defendant  In  Error^  y.  Louis  C.  Krueger, 
trading  as  Krueger  Brothers,  and  Carmine  Blz- 
zuto.   Carmine  Blzzuto,  Plaintiff  In  Error. 

Gen.  No.  22,277.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  Nkw- 
GOMEB,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  Octoher  term,  1916.  Reversed  and  remanded.  Opinion  filed 
May  29,  1917. 

Statement  of  the  Case. 

Action  by  D.  B.  Dowsma,  plaintiff,  against  Louis  C. 
Kjrueger,  trading  as  Krueger  Brothers,  and  Carmine 
Bizzuto,  defendants,  under  Hurd's  Rev.  St.  ch.  82,  sec. 
28  (J.  &  A.  If  7166),  to  recover  for  labor  and  materials 
alleged  to  have  been  furnished  by  him  as  a  subcon- 
tractor on  a  building  owned  by  defendant  Rizznto. 
From  a  verdict  and  judgment  of  $238  and  costs  for 
plaintiff,  defendant  Bizzuto  prosecutes  this  writ  of 
error. 

Db  Stefano  &  MiBABELiiA,  f  or  plaintiff  in  error. 

Beatjregabd  F.  MosEiiEY,  for  defendant  in  error. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

*Sc«  Ullnoifl  Not«B  Divest,  VoU.  XI  to  XV,  And  CimraUiUve  Qwuterly,  Mine 
toplo  and  section  number. 

Vol.  C?CV  8»  I 
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D.  I.  Felsenthal  Co.  y.  Northern  Assurance  Co.»  Ltd.,  205  111.  App.  610. 

Abstract  of  the  Decision. 

1.  Mechanics'  uens,  J  162*-^io^at  suhcontractar  suing  owner 
and  contractor  at  law  must  show.  In  an  action  under  the  Lrien  Act 
(Hurd's  Rev.  St.  ch.  82,  sec.  28,  J.  ft  A.  H  7166),  to  recover  against 
the  owner  and  contractor  jointly  for  labor  and  materials  furnished 
as  subcontractor,  plaintiff  must  show  that  he  is  entitled  to  a  lien 
on  the  premises. 

2.  Mechanics*  liens,  §  162* — what  judgment  in  action  at  law 
by  subcontractor  against  contractor  and  owner  must  recite.  In  an 
action  under  the  Lien  Act  (Hurd's  Rev.  St.  ch.  82,  sec.  28,  J.  ft  A. 
If  7166),  to  recover  against  the  owner  and  contractor  jointly  for 
labor  and  materials  furnished  as  subcontractor,  the  judgment  must 
recite  the  date  when  the  lien  attached. 


D.  L  Felsenthal  Company  for  use  of  Charles  B.  Carpen- 
ter, Appellant,  y.  Northern  Assurance  Company, 
Limited,  of  London,  Appellee. 

Gen.  No.  22,323.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1916.  Affirmed.  Opinion  filed  April  10,  1917. 
Rehearing  denied  April  24,  1917.  Judgment  vacated  April  25,  1917, 
and  new  opinion  filed  May  29,  1917. 

Statement  of  the  Case. 

Action  by  D.  I.  Felsenthal  Company,  a  corporation, 
for  the  use  of  Charles  R.  Carpenter,  plaintiff,  against 
the  Northern  Assurance  Company,  Limited,  of  Lon- 
don, defendant,  to  recover  under  a  fire  insurance 
policy.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals. ^ 

*8ee  minolfl  Note*  Diirett,  VoU.  XI  to  XV,  and  Cumulative  Ouarterty,  mom 
topic  and  section  number. 
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Bbundage,  Landon  &  Holt  and  John  J.  Beilman, 
for  appellant;  Robeet  N.  Holt,  of  counsel. 

Paden  &  KioPF,  for  appellee. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Insurance,  S  668* — when  evidence  U  sujB^cient  to  iTiaw  fire  to 
'be  of  incendiary  origin.  In  an  action  to  recover  on  a  fire  insur- 
ance policy,  evidence  held  to  support  a  finding  that  the  fire  causing 
the  loss  was  of  incendiary  origin. 

2.  CoRPORATioNB — When  person  holding  stock  is  merely  nominal 
owner.  Where  the  evidence  shows  that  one  received  from  the 
principal  stockholders  of  a  corporation  seventy-five  shares  of  stock 
therein  because  of  financial  aid  rendered  them  and  that  he  took 
fifty  shares  in  his  own  name  and  twenty-five  shares  in  the  name 
of  his  brother-in-law,  and  there  is  no  evidence  that  the  brother-in- 
law  ever  paid  any  value  for  his  shares,  it  is  sufficient  to  show  that 
the  latter  was  merely  a  nominal  owner  and  that  the  grantee  of  the 
fifty  shares  was  also  the  real  owner  of  the  twenty-five  shares. 

3.  CoBPOBATioNs,  J  155* — What  is  effect  of  failure  to  transfer 
shares  of  stock  indorsed  in  blank  on* books.  Even  though  shares 
which  are  indorsed  in  blank  and  delivered  are  not  transferred  on 
the  books  of  the  corporation  to  the  holder,  he  is  the  real  owner. 

4.  CoBPOBATioNS — whcn  recovery  not  allowed  on  contract  because 
of  wrongful  act  of  owner  of  all  of  stock.  A  corporation  cannot  re- 
cover under  a  fire  insurance  policy  for  goods  lost  through  a  fire 
caused  by  the  incendiarism  of  the  real  owner  of  aU  of  the  cor- 
porate stock. 

•See  Ulinoto  Note*  IHgetst,  Tola.  XI  to  XT,  and  CnmnUitlTe  (luarlerly,  Mune 
tople  and  Mctioii  number. 
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Edward  L.  Madden^  Administrator  of  the  Estate  of 
Robert  J.  Madden,  Deceased,  Appellee,  y.  City  of 
Chicago  and  Byrne  Brothers  Dredging  &  Engineer- 
ing Company,  Appellants. 

Gen.  No.  22,867. 

1.  Judgment,  i  272* — what  is  nature  of  motion  for  correction  of 
error  in  fact.  A  motion  made  under  Kurd's  Rev.  St.  ch.  110,  sec.  89 
(J.  A  A.  T  8626),  for  the  correction  of  an  error  of  fact,  is  in  the 
nature  of  a  new  suit,  having  for  its  object  the  determination  of 
an  error  of  fact  aliunde  the  record. 

2.  Appeal  and  erbob,  §  270* — when  order  is  interlocutory  pre- 
cluding appeal.  An  order  allowing  a  motion  to  reinstate  a  case  on 
the  trial  calendar  is  interlocutory  merely,  and  no  appeal  will  lie 
therefrom. 

3.  Appeal  and  ebbob — what  is  a  final  order.  An  order  denying 
a  motion  to  reinstate  a  case  on  the  trial  calendar  is  final. 

4.  Appeal  and  ebbor,  §  952* — when  Mil  of  exceptions  will  not  te 
stricken,  A  bill  of  exceptions  consisting  of  a  transcript  of  record 
of  proceedings  had  on  a  preliminary  hearing  on  a  motion  to  rein- 
state the  cause,  which  was  granted,  will  not  be  stricken  on  the 
ground  that  no  appeal  was  taken  from  the  order  allowing  the  mo- 
tion. 

5.  Judgment,  i  272* — what  is  function  of  writ  of  error  coram 
noMs.  The  purpose  and  function  of  a  writ  of  error  coram  nobis  is 
to  provide  a  remedy  by  means  of  which  the  trial  court,  after  the 
Judgment  term,  may  review  and  correct  errors  of  fact  that  do  not 
ap'pear  on  the  face  of  the  record  and  could  not  be  otherwise  cor- 
rected. 

6.  Judgment,  §  273* — wh^t  is  an  error  in  fact.  Error  of  the 
minute  clerk,  on  the  preliminary  call  of  the  calendar,  in  improperly 
noting  a  case  in  which  plaintiff  answered  "ready"  us  stricken  from 
the  calendar,  is  an  error  of  fact  and  not  of  law  and  comes  within 
the  provision  of  Kurd's  Rev.  St.  ch.  110,  sec.  89  (J.  ft  A.  T  8626), 
as  it  does  not  appear  on  the  face  of  the  record. 

7.  Appeal  and  ebbob — when  error  of  clerk  in  noting  case  on  pre- 
liminary coil  of  calendar  as  stricken  is  not  cured,     Elrror  of  the 
minute  clerk  in  improperly  noting  a  case,  on  the  preliminary  call<^ 
of   the   calendar,   as   stricken  from   the   calendar,  when,   in   fact, 
plaintiff  had  answered  "ready,"  is  not  cured  by  a  subsequent  gen- 

•See  nilnoifl  Note*  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
toplo  and  section  number. 
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eral  order  reinstating  all  causes  stricken  from  the  docket,  where 
plalntift  had  no  knowledge  of  the  clerk's  error. 

8.  Trial,  §  21* — when  reinstatement  of  case  stricken  from  cal- 
endar is  proper.  Where  the  minute  clerk  erroneously  notes  a  case 
as  stricken  from  the  calendar,  on  the  preliminary  call  of  the  cal- 
endar, though  plaintiff  answered  "ready/'  a  motion  to  reinstate  the 
case  is  properly  allowed. 

9.  Appeal  and  ebbob,  §  833* — when  Mil  of  exceptions  stricTcen 
because  of  insufficiency  of  nunc  pro  tunc  order  for  settling  and 
signing  by  another  judge.  Where  a  nunc  pro  tunc  order  settling 
and  signing  a  bill  of  exceptions  which  had  been  presented  to  an- 
other Judge  than  the  trial  judge  is  entered  after  the  expiration  of 
the  time  of  filing  by  such  Judge,  and  does  not  recite  statutory  facts 
warranting  the  presentation  of  the  bill  to  him  nor  the  grounds 
for  the  entry  of  the  nunc  pro  tunc  order  by  him,  and  there  is  no 
showing  in  the  record  on  which  to  base  the  order  and  the  ap- 
pellee excepted  to  the  nunc  pro  tunc  order,  though  waiving  objec- 
tion to  the  signature  to  the  bill  by  such  Judge  instead  of  the 
trial  Judge,  the  bill  will  be  stricken  from  the  record. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 

Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 

at  the  March  term,  1916.  Affirmed.     Opinion  filed  May  29,  1917. 

Rehearing  denied  June  8,  1917. 

Samuel  A.  Ettelson  and  Chables  E.  Fbancis,  for 
appellants,  City  of  Chicago;  Henby  T.  Chacb,  Jb.,  of 
counsel. 

Henbt  J.  &  Chables  Aabon,  for  appellant  Byrne 
Bros.  Dredging  &  Engineering  Company;  Douglas  C. 
GbeoQ;  of  counsel. 

QxHN  O'Bbien  and  William  B.  O'Bbibn,  for  appel- 
lee. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Appellee  (plaintiff  below)  recovered  a  judgment  for 
$10,000  against  the  defendants  jointly,  for  wrongfully 
causing  the  death  of  plaintiff's  intestate,  to  reverse 
which  this  appeal  is  prosecuted. 

♦See  niinolfi  Notefi  Dlirest,  Vols.  XI  to  XV,  and  Oimnilftttve  Quarterly,  same 
topic  and  section  number. 
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The  record  filed  herein  contains  two  bills  of  excep- 
tions, one  being  a  transcript  of  record  of  the  proceed- 
ings had  on  a  preliminary  hearing  on  a  motion  to 
reinstate  the  cause,  and  the  other  a  transcript  of  sub- 
sequent proceedings  had  at  the  trial ;  the  former  being 
signed  by  the  trial  judge,  and  the  latter  by  a  judge  who 
did  not  hear  the  case. 

Appellee  has  entered  a  motion  herein  to  strike  both 
bills  of  exceptions  from  the  record  and  to  affirm  the 
judgment,  consideration  of  which  was  reserved  to  the 
hearing. 

On  July  18,  1914,  the  said  cause  was  by  order  of 
court  stricken  from  the  docket.  Subsequently,  on 
June  17,  1915,  the  court  entered  a  general  order  rein- 
stating all  causes  stricken  from  the  docket,  which  in- 
cluded the  one  at  bar.  On  the  following  day  said  cause 
was  placed  on  the  trial  call  and  an  order  was  entered 
dismissing  it  for  want  of  prosecution.  Appellee,  on 
September  24,  1915,  made  a  motion,  supported  by  affi- 
davit, to  vacate  the  foregoing  orders,  which  were 
entered,  the  affidavit  recited,  because  of  a  mistake  or 
misprision  of  the  minute  clertof  the  court,  who  erro- 
neously noted  the  said  case  stricken  from  the  docket 
on  July  18,  1914,  whereas  it  should  have  been  marked 
for  trial.  Upon  a  hearing  the  court  entered  an  order 
vacating  the  orders  hereinabove  referred  to  and  rein- 
stated the  cause  on  the  trial  calendar. 

It  is  contended  by  appellee  that  the  first  bill  of  ex- 
ceptions showing  the  foregoing  proceedings  should  be 
stricken  from  the  record  for  the  reason  that  the  filing 
of  said  motion  was  tantamount  to  the  beginning  of  a 
new  suit  in  the  nature  of  a  writ  of  error  coram  nobis, 
and  that  the  said  order  of  reinstatement  entered  there- 
in was  a  final  order ;  that  no  appeal  having  been  taken 
therefrom,  the  propriety  of  the  entry  of  said  order 
cannot  be  questioned  on  this  appeal. 

By  section  89,  eh.  110,  Eev.  St.  (J.  &A.^  8626),  the 
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writ  of  error  coram  nobis  is  abolished  and  all  errors  of 
fact  committed  in  the  proceedings  of  any  court  of  rec- 
ord and  which  by  common  law  could  have  been  cor- 
rected by  said  writ  may  be  corrected  by  the  court  in 
which  the  error  was  committed,  upon  motion  in  writ- 
ing made  at  any  t^me  within  five  years  after  the  rendi- 
tion of  the  judgment  in  the  case  upon  reasonable 
notice.  This  motion  is  in  the  nature  of  a  new  suit,  hav- 
ing for  its  object  the  determination  of  an  error  of  fact 
aliunde  the  record;  but  the  order  allowing  appellee's 
motion  to  reinstate  the  case  on  the  trial  calendar  was 
merely  interlocutory,  and  hence  appellants  were 
obliged  to  wait  for  a  final  order  from  which  an  appeal 
or  writ  of  error  would  lie.  Had  the  motion  been  de- 
nied,  however,  such  an  order  would  of  course  have  been 
final.  {City  of  Park  Ridge  v.  Murphy,  258  111.  365; 
Cramer  v.  Illinois  Commercial  Men's  Ass'n,  260  111. 
516.)  Appellee's  motion  to  strike  the  first  bill  of  ex- 
ceptions will  therefore  be  denied. 

On  the  other  hand,  it  is  contended  by  appellants  that 
the  court  erred  in  reinstating  said  cause,  for  the  fol- 
lowing reasons,  viz.:  first,  that  the  court  had  lost  ju- 
risdiction of  the  case ;  second,  that  the  error  sought  to 
be  corrected  by  appellee's  said  motion,  if  any,  was 
one  of  law  and  not  one  of  fact;  and  third,  that  any 
error  committed  by  the  court  in  striking  said  cause 
from  the  docket  on  July  18, 1914,  was  cured  by  the  gen- 
eral order  of  June  17,  1915,  by  which  the  case  was  re- 
instated on  the  trial  calendar. 

The  purpose  and  function  of  the  writ  of  error  coram 
nobis  is  to  provide  a  remedy  by  means  of  which  the 
trial  court,  after  the  judgment  term,  may  review  and 
correct  errors  of  fact  that  do  not  appear  on  the  face 
of  the  record  and  which  could  not  therefore  be  other- 
wise corrected.  Thus,  if  proceedings  have  been  had 
and  a  judgment  rendered  against  an  infant  as  an  adult, 
or  against  a  dead  person  as  though  living,  or  if  error 
has  occurred  through  the  process  or  through  the  de- 
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fault  of  the  clerk,  the  remedy  is  by  writ  of  error  coram 
nobis,  {LeBourgeoise  v.  McNamara,  10  Mo.  App.  120 ; 
Teller  v.  Wether  ell,  6  Mich.  45) ;  and  under  section  89, 
supra,  by  written  motion  to  the  trial  court. 

Appellee's  motion  of  September  24,  1915,  recited 
that  when  the  cause  was  reached  on  a  preliminary  call 
of  the  calendar  on  July  18,  1914,  counsel  for  appellee 
was  present  in  court  and  responded  that  he  was  ready 
for  trial,  but  that  the  minute  clerk  erroneously  noted 
the  case  as  having  been  stricken  from  the  docket.  Such 
mistake  or  misprision  on  the  part  of  the  clerk,  in  our 
opinion,  constituted  an  error  of  fact  and  not  of  law; 
and  inasmuch  as  it  does  not  appear  on  the  face  of 
the  recprd,  it  comes  within  the  provisions  of  section 
89,  supra.    Teller  v.  Wetherell,  supra. 

Nor  was  this  error  cured  by  the  general  order  of 
June  17, 1915,  reinstating  the  said  cause,  for  it  is  clear 
that  had  not  'the  said  error  of  fact  been  committed,  the 
subsequent  general  order  of  reinstatement  would  not 
have  included  this  case,  and  counsel  for  appellee  being 
unaware  of  the  foregoing  error,  was  not  chargeable 
with  notice  that  the  general  order  of  reinstatement  af- 
fected his  case.  We  are  of  the  opinion  that,  upon  the 
showing  made,  the  cause  was  properly  reinstated  by 
the  trial  court. 

This  brings  us  to  a  consideration  of  appellee's  mo- 
tion to  strike  the  second  bill  of  exceptions  from  the 
record. 

The  judgment  in  question  was  entered  December  18, 

1915,  by  Judge  Gibbons,  before  whom  the  case  was 
tried.  An  appeal  was  prayed  and  the  defendants  were 
allowed  ninety  days  within  which  to  file  a  bill  of  excep- 
tions.    The  time  for  filing  same  expired  March  17, 

1916.  The  certificate  attached  to  the  bill  of  exceptions 
recites  that  it  was  presented  to  Judge  Mangan  on  Feb- 
ruary 25,  1916,  and  bears  his  signature.  On  April  6, 
1916,  it  was  again  submitted  to  Judge  Mangan,  who 
settled  and  signed  same  nunc  pro  tunc,  as  of  February 
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25, 1916,  to  which  counsel  for  appellee  gave  a  qualified 
assent  as  follows:  ** Counsel  for  plaintiff,  in  open 
court,  assents  to  the  correctness  of  the  bill  of  excep- 
tions and  waives  any  objection  to  the  signature  of 
Judge  Mangan  instead  of  the  trial  judge.  Plaintiff 
excepts  to  the  nunc  pro  tunc  order." 

Notwithstanding  the  foregoing  assent  on  the  part  of 
appellee,  he  urges  that  there  was  no  basis  for  the  nu>n€ 
pro  tunc  order  to  which  he  saved  an  exception,  and 
cites  the  case  of  People  v.  RosenwcUd,  266  HI.  548,  in 
support  thereof.  In  that  case,  as  in  the  case  at  bar,  the 
nunc  pro  tunc  order  did  not  recite  statutory  facts  such 
as  the  sickness,  disability  or  death  of  the  trial  judge, 
which  would  warrant  the  presentation  of  the  bill  of  ex- 
ceptions to  another  than  the  trial  judge.  The  order 
now  before  us  does  not  show  aflBrmatively  why  Judge 
Mangan  made  the  entry  of  presentation  of  the  bill  of 
exceptions  to  him  or  why  he  entered  the  nunc  pro  tunc 
order.  As  there  was  no  showing  in  the  transcript  of 
the  record  on  which  to  base  said  order,  and  as  appellee 
did  not  assent  thereto  but  excepted  to  its  entry,  the 
nunc  pro  tunc  order  was,  under  the  authority  of  the 
Rosenwald  case,  supra,  erroneous,  and  hence  the  bill 
of  exceptions  will  be  stricken  from  the  record. 

Finding  no  error  in  the  first  bill  of  exceptions  or  in 
the  common-law  record  which  justified  a  reversal,  the 
judgment  will  be  affirmed. 

Affirmed. 
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Buby  L.  Winn,  Appellee,  t.  Ghauncey  Keep  et  al..  Ap- 
pellants. 

Oen.  No,  22,372, 

NEX3LI0ENCE,  §  187^ — toheti  evidence  insufficient  to  8hotD  that  dif- 
ference in  floor  levels  toas  proximate  cause  of  injury  to  person 
struck  hy  swinging  door.  In  an  action  for  personal  injuries  al- 
leged to  have  been  caused  by  the  faulty  construction  of  defend- 
ant's building  in  that  the  floor  level  of  a  room  opening  on  a  cor- 
ridor was  seven  and  one-half  inches  above  the  corridor  level, 
whereby  plaintiff  was  injured  while  passing  along  the  corridor 
through  the  violent  opening  of  the  room  door,  the  violence  of  such 
opening  being  claimed  to  have  been  due  to  the  diCTerence  in  the 
floor  levels,  the  evidence  examined  and  held  insufficient  to  show 
that  the  diCTerence  In  the  floor  levels  was  the  proximate  cause  of 
the  accident 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd 
S.  TuTHiix,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,.  1916.  Reversed  and  remanded.  Opinion  filed 
May  29,  1917. 

H.  L.  Howard,  for  appellants. 

m 

Charles  C.  Spencer  and  Charles  M.  Haft,  for  ap- 

» 

pellee. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

This  appeal  is  prosecuted  to  reverse  a  judgment  for 
$6,500,  entered  in  favor  of  appellee  (plaintiff  below), 
for  injuries  sustained  while  in  defendants'  building. 

Plaintiff  was  employed  as  a  bookkeeper  by  certain 
tenants  who  occupied  offices  in  the  Merchants  Loan  & 
Trust  building  in  the  City  of  Chicago.  At  the  time  of 
the  accident  she  was  going  from  the  office  in  which  she 
was  employed  to  drop  a  letter  into  the  mail  chute,  and, 
while  doing  so,  she  was  struck  by  a  door  leading  to  a 

•See  Illlnnlfi  Notes  Dlirfst,  Vols.  XI  to  XV.  and  CamuIstlTe  Quarterly, 
iopto  and  section  number. 
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men's  toilet,  which  was  suddenly  and  violently  opened 
by  one  Greinler,  causing  the  injuries  compained  of. 

The  floor  of  the  said  men's  toilet  room  was  about 
seven  and  one-half  inches  above  the  level  of  the  cor- 
ridor through  which  plaintiff  was  passing  at  the  time 
she  was  struck,  and  it  came  up  flush  with  the  door,  so 
that  when  the.  door  was  closed  the  elevation  or  step 
could  not  be  seen  from  either  side  of  the  door. 

At  the  close  of  plaintiflF's  case,  defendants  moved 
the  court  to  direct  a  verdict  in  their  favor.  The  court 
denied  said  motion,  and  defendants  having  elected  to 
stand  by  it,  the  cause  was  submitted  to  the  jury  on 
plaintiff's  case  alone. 

I  There  were  six  counts  in  the  declaration,  but  the 
only  negligence  charged  and  relied  upon  at  the  hearing 
was  the  alleged  faulty  construction  of  the  building  in 
that  the  floor  level  of  the  men 's  toilet  room  was  seven 
and  one-half  inches  higher  than  the  floor  level  of  the 
corridor.  And  it  is  argued  that  the  step  in  question 
would  cause  any  one  who  opened  the  said  door  from 
the  inside  to  lurch  forward  as  he  advanced  into  the  cor- 
ridor, throwing  his  entire  weight  against  the  door  and 
opening  it  with  great  force  and  violence. 

Numerous  grounds  are  urged  by  defendants  for  a 
reversal  of  the  judgment,  only  one  of  which  we  deem  it 
necessary  to  consider,  as  that  is  vital  to  plaintiff's 
right  to  a  recovery,  viz. :  Is  there  any  evidence  in  the 
record  which  fairly  tends  to  show  that  the  alleged 
faulty  construction  of  the  building  in  question  was  the 
proximate  cause  of  the  injuries  to  the  plaintiff! 

The  only  testimony  in  the  record  bearing  on  this 
question  is  that  of  the  plaintiff  herself,  who  testified 
in  part  as  follows :  * 

* '  I  went  down  the  hall  to  mail  a  letter.  *  *  *  As 
I  was  going  to  the  mail  chute,  this  door  violently  flew 
open,  striking  me  on  the  side  and  throwing  me  across 
the  hall,  to  the  other  side  of  the  marble  hall.  ♦  •  ♦ 
This  door  that  fljew  open  is  a  large,  plain,  mahogany 
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door.  •  •  •  XJp  to  the  time  of  the  accident  I  did 
not  know  what  the  room  was  that  this  door  led  to.  The 
man  that  came  through  the  door  stood  there  and 
looked  at  me  a  while  after  I  fell,  ♦  •  •  and  then 
the  elevator  man  took  this  man  that  knocked  me  down, 
and  they  both  went  down.  •  •  •  The  door  struck 
me  right  through  here  (indicating).  •  •  •  When  a 
person  was  on  the  inside,  he  can  see  no  step.  On  the 
outside  you  cannot  see  any  step.  •  •  •  The  door 
came  flush  up  to  the  rise.  ♦  •  •  Up  to  this  time  I 
did  not  know  that  this  man  was  in  the  water-closet. ' ' 
In  our  opinion,  the  foregoing  testimony  fails  to 

prove,  either  directly  or  inferentially,  that  the  toilet 
room  step  had  anything  whatever  to  do  with  the  acci- 
dent in  question.  There  is  no  evidence  in  the  record 
even  tending  to  show  that  the  violent  manner  in  which 
the  said  door  was  opened  was  in  any  way  attributable 
to  the  difference  in  the  floor  levels  of  the  corridor  and 
the  men's  toilet  room. 

While  plaintiff  strenuously  insists  that  the  violent 
opening  of  said  door  was  due  to  the  step  from  the 
higher  to  the  lower  level,  yet  such  argument  is  based 
entirely  upon  conjecture,  for  there  is  no  evidence  in 
the  record  from  wliich  such  a  conclusion  might  be  rea- 
sonably drawn.  For  aught  that  the  record  shows,  the 
opening  of  the  door  in  the  manner  described  may  have 
been  due  entirely  to  the  negligence  of  the  said  Grein- 
ler,  in  which  event  clearly  defendants  would  not  be  lia- 
ble for  such  misconduct. 

Viewing  the  evidence  in  a  light  most  favorable  to  the 
plaintiff  and  giving  due  consideration  to  all  inferences 
that  reasonably  flow  therefrom,  it  cannot  be  said  that 
there  is  any  causal  connection  shown  to  have  existed 
between  the  accident  in  question  and  the  construction 
of  defendants'  building. 

The  judgment  will  therefore  be  reversed;  and  in 
order  to  afford  plaintiff  an  opportunity  to  make  addi- 
tional proof,  if  any  slie  has,  the  cause  will  be  remanded 
for  a  new  trial. 

Reversed  and  remanded. 
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William  D.  Selvage^  by  Catherine  Selrage,  Appellee^  v. 
Ckieago  City  Hallway  Company,  Appellant. 

Qm.  No.  22,S93.    (Not  to  be  reported  in  full.) 

Appeal  ftom  tbe  Circuit  Court  of  Cook  county;  the  Hon.  Richard 
S.  TuTHiLL,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  March  term»  1916.  Reversed  and  remanded.  Opinion 
filed  May  29,  1917. 

Statement  of  the  Case. 

AJction  by  William  D.  Selvage,  by  his  next  friend, 
Catherine  Selvage,  plaintiff,  against  the  Chicago  City 
Eailway  Company,  defendant,  to  recover  for  personal 
injuries  caused  by  being  struck  by  defendant's  street 
car.  From  a  judgment  for  plaintiff  for  $5,000,  defend- 
ant appeals. 

Busby,  Weber  &  Miller,  Franklin  B.  Hussey  and 
Arthur  J.  Donovan,  for  appellant;  John  E.  Guil- 
LiAMS,  of  counsel. 

A.  H.  Banes,  for  appellee. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Street  bailboadb,  §  144* — when  instruction  on  exercise  of  care 
t>y  person  crossing  street  car  track  is  erroneous.  In  an  action  to 
recover  for  personal  injuries  received  through  being  struck  by  a 
street  car  while  crossing  a  street  where  there  Is  evidence  from 
which  the  Jury  might  reasonably  have  found  that  plaintiff  was 
negligent  in  getting  into  the  position  In  Vhich  he  was  injured,  it 
is  error  to  Instruct  at  plaintiiTs  request  that  "plaintiff  was  only 
required  to  use  ordinary  care.  You  are  further  instructed  that 
ordinary  care,  as  defined  in  these  instructions,  is  that  degree  of 
care  and  caution  which  a  person  of  the  like  age,  experience  and 
degree  of  Intelligence  of  the  plaintiff,  as  shown  by  the  evidence, 
would  have  exercised  under  Uke  circumstances  and  in  the  situation 
In  which  plaintiff  was  placed,  as  shown  by  the  evidence." 

•8ee  Illinois  Not«s  Dlirest,  Vols.  XI  to  XV,  Mid  ComolatiTo  Qoartorly,  muho 
topic  And  Mction  nmnbor. 
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Kramp  y.  Thexton,  205  lU.  App.  622. 


Michael  Kramp,  Appellee,  v.  Louis  Thexton,  Appellant. 
Gen.  No.  22,403.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Charles  M.  Foell,  Judge,  presiding.  Heard  In  the  Branch  Appel- 
late Court  at  the  March  term,  1916.  Reversed  and  remanded  with 
directions.    Opinion  filed  May  29,  1917. 

Statement  of  the  Case. 

Bill  by  Michael  Kramp,  complainant,  against  Louis 
Thexton,  defendant,  for  the  payment  of  a  deficiency 
decree  entered  in  his  favor  in  a  foreclosure  proceeding. 
From  an  order  directing  defendant  to  pay  $4,798.29, 
defendant  appeals.  The  facts  are  stated  in  Kramp  v. 
Kramp,  185  111.  App.  464,  and  Kramp  v.  Thexton,  201 
HI.  App.  508. 

WiLLARD  C.  McNiTT  and  Joseph  A.  Bates,  for  appel- 
lant. 

HD^MMN  &  TopuFF,  for  appellee. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Mortgages,  fi  738* — when  owner  of  equity  of  redemption  en- 
titled to  rents,  issues  and  profits  during  redenuption  period.  The 
provision  In  a  trust  deed  as  to  the  rents,  issues  and  profits  collected 
during  the  redemption  period,  which  directs  the  receiver  to  pay 
"any  rents  that  may  he  collected  after  such  sale  and  hefore  the 
time  of  redemption  expires,  to  the  purchaser  or  purchasers  of  said 
premises  at  such  sale  or  sales,"  does  not  pledge  the  rents,  Issues 
and  profits  collected  during  the  period  of  redemption,  but  they  be- 
long to  the  owner  of  the  equity  of  redemption  unless  he  has  as- 
sumed the  indebtedness  and  there  is  a  deficiency  decree  against 
him  personally. 

•See  IlllnolM  Notes  Dlire«t,  VoU.  XI  to  XV,  and  Comulatlve  Qiuutorly,  tamo 
topic  and   section  numbor. 


Chicago — ^First  District — May,  1917.         623 

J.  J.  Badenoch  Co.  v.  Bartnick  et  al.,  205  III.  App.  623. 

2.  Mortgages,  i  635* — when  order  directing  receiver  to  recover 
amount  of  deficiency  decree  is  vacated  hy  order  of  vacation,  A  de- 
cree in  foreclosure  found  that  defendant  and  his  codefendant  were 
personally  liable  for  the  indebtedness  and  a  deficiency  decree  was 
entered  against  them  and  the  receiver  was  ordered  to  remain  in 
possession  of  the  premises  during  the  period  Of  redemption  ''for 
the  purpose  of  collecting  such  deficiency  or  such  part  thereof  as  he 
may  be  able  to  collect."  Subsequently  the  decree  was  modified  by 
an  order  vacating  the  provision  finding  defendant  personally  liable. 
Heldt  that  such  order  of  vacation  necessarily  affected  every  part  of 
the  decree  Inconsistent  therewith  respecting  the  payment  of  the 
rents.  Issues  and  profits  collected  during  the  period  of  redemption 
and  therefore  vacated  the  order  directing  the  receiver  to  collect 
the  amount  of  the  deficiency  decree. 


J.  J.  Badenoeh  Company^  Appellee,  v.  AUred  J.  Bart- 
niek  and  Gustav  P.  Bartniek,  Appellants. 

Gen.  No.  22,406.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clar- 
ence N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1916.  Reversed  and  remanded.  Opin- 
ion filed  May  29,  1917. 

Statement  of  the  Case. 

Assumpsit  was  brought  by  J.  J.  Badenoch  Company, 
a  corporation,  plaintiff,  against  Bartnick  &  Son  Com- 
pany, a  corporation,  defendant.  Thereafter  the  decla- 
ration was  amended  by  adding  Alfred  J.  Bartnick  and 
Gustav  P.  Bartnick,  copartners,  as  additional  defend- 
ants, and  the  original  defendant  was  dismissed  from 
the  case.  Defendants'  pleas  were  stricken  on  plain- 
tiff's motion  and  a  default  entered  against  defendants, 
from  a  judgment  entered  on  which  they  appeal. 

*See  IIIInolH  Notes  niRedt,  VoU.  XI  to  2LV,  and  Comiil*tlTe  Quarterly,  lamc 
topic  iind  section  number* 
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J.  J.  Badenoch  Co.  v.  Bartnlck  et  al.,  205  111.  App.  623. 


Booz  &  Stoll,  for  appellants. 

I^RED  H.  Atwood,  Charles  O.  Louoks  and  Vernon  R. 
LoucKS,  for  appellee. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beeision. 

1.  PixADiNo,  {  141* — when  affidavit  of  claim  in  tupport  of 
amended  declaration  is  necessary.  Where  plaintiff  amends  his  dec- 
laration by  adding  two  other  defendants  and  dismisses  the  ori^^nal 
defendant  from  the  case,  an  affidavit  of  claim  in  support  of  the 
amended  declaration  against  the  added  defendants  is  indispensable 
to  the  right  of  the  court  to  enter  judgment  without  other  proof. 

2.  Pleading,  t  141* — when  contention  that  plaintifTs  claim  is  not 
supported  hy  proper  affidavit  of  merits  is  not  waived.  The  conten- 
tion that  plaintiff's  claim  is  not  supported  by  a  proper  affidavit  of 
merits  or  other  competent  evidence  is  not  waived  by  defendants 
where  their  affidavits  of  merits  were  stricken  from  the  files  and 
Judgment  was  taken  against  them  as  by  default 

•See  miiiolB  NotM  DIffcrt.  VoU.  XI  to  XY,  and  Ciimiil«tlT«  Qiuwi«rtj, 
topic  Mkd  MoUon  number. 
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Lanward  Publishing  Company,  Appellee,  t.  National 
Assoeiation  of  Stationary  Engineers  of  the  United 
States  of  America,  Appellant. 

Gen.  No.  82,424. 

1.  CoNTaA.cT8|  i  224* — how  term  **due  and  unpaid**  in  provision 
in  pttl>li8hing  contract  for  division  of  proceeds  from  sale  of  space 
construed.  Where  a  publiehing  contract  under  whicli  the  parties 
a^  to  divide  the  proceeds  from  the  sale  of  advertising  space  pro- 
vides that  on  its  termination  a  committee  chosen  by  the  parties  to 
adjust  the  claims  and  profits  arising  from  and  out  of  any  business 
transactions  by  the  parties,  for  and  in  behalf  of  the  publication, 
which  may  remain  "due  and  unpaid"  at  the  expiration  of  the  agree-, 
ment,  the  term  "due  and  unpaid"  includes  claims  arising  out  of 
outstanding  unexpired  advertising  contracts  which,  at  the  time  of 
the  termination  of  the  publishing  contract,  were  due  and  unpaid, 
but  not  then  payable,  and  cannot  be  limited  to  such  parts  of  those 
contracts  as  are  due  and  payable  at  that  time,  where  the  latter 
construction  would  render  ineffective  a  preceding  clause  of  the  pub- 
lishing contract  providing  that  the  outstanding  assets  shall  be  dis- 
tributed equitably  between  the  parties  on  its  termination. 

2.  CoNTaA^crs,  §  224* — what  constitute  **outstanding  assets"  with- 
in publishing  contract  for  distribution  of  proceeds  on  its  termina- 
tion. In  an  action  to  recover  on  a  contract  providing  for  the 
distribution  between  the  parties  of  the  proceeds  of  the  sale  of  adver- 
tising space  in  a  publication,  certain  contracts  for  advertising  space 
outstanding  and  unexpired  at  the  termination  of  the  publishing 
contracts,  held  to  be  jointly  owned  by  the  parties  to  the  publish- 
ing contract  and  to  constitute  "outstanding  assets"  within  the  mean- 
ing of  a  provision  in  the  latter  contract  for  the  distribution  of 
"outstanding  assets"  on  its  termination. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Mabtin,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Affirmed.  Opinion  filed  May  29»  1917. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

DuNKB  &  MuBPHY,  for  appellant}  Fbancis 
O'Shatjqhnessy,  of  counseL 

Moses,  Eosenthal  &  Kennedy,  for  appellee. 


•See  nuoois  Not«fl  DUert,  Vols.  2U  to  XT,  iui4  CwniilfitlTe  Quarterly, 
topio  and  section  number. 
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Mb,  Justice  McDonald  delivered  the  opinion  of  the 
court. 

The  Lanward  Publishing  Company  (plaintiff  be- 
low), recovered  a  judgment  against  defendant  for 
$6,039.89  in  an  action  for  the  reasonable  value  of  cer- 
tain advertising  contracts,  to  reverse  which  this  appeal 
is  prosecuted. 

On  January  27,  1904,  the  parties  hereto  entered  into 
a  written  contract  by  the  terms  of  which  plaintiff 
agreed  to  publish  and  distribute  monthly  to  defend- 
ant's members  a  periodical  known  as  the  National 
Engineer,  this  being  the  official  organ  of  the  defendant 
association.  Plaintiff  was  to  be  compensated  therefor 
out  of  funds  derived  from  the  sale  of  advertising  space 
m  said  publication,  twenty-five  per  cent,  of  the  gross 
proceeds  of  which  was  to  be  turned  over  to  the  defend 
ant  as  its  share  thereof;  each  party  having  the  right 
to  terminate  said  contract  on  December  31,  1909,  pro 
vided  it  gave  the  other  one  year's  notice  of  its  election 
to  do  so,  in  which  event  the  contract  provided,  **  what- 
ever outstanding  assets  there  may  be  under  the  control 
of  the  parties  hereto  shall  be  distributed  in  an  equita- 
ble and  just  manner  to  the  party  or  parties  entitled 
thereto." 

On  December  15,  1908,  defendant  notified  plaintiff 
of  its  election  to  abrogate  said  contract  effective  De- 
cember 31,  1909,  and  subsequently  placed  the  publica- 
'tion  of  the  National  Engineer  in  other  hands.  When 
the  publishing  agreement  came  to  a  close,  it  was  found 
that  a  great  number  of  the  advertising  contracts  pro- 
cured by  plaintiff  were  still  in  force. 

The  question  presented  for  determination  on  this 
appeal  is.  Do  the  advertising  contracts  just  referred  to 
constitute  part  of  the  '  *  outstanding  assets ' '  within  the 
meaning  of  the  aforementioned  provision  of  the  pub- 
lishing contravJt? 

Defenda^it  contends  that  the  term  ''outstanding  as- 
sets" does  not  include  the  advertising  contracts  in 
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question,  and  in  support  thereof  directs  our  attention 
to  the  following  clause  in  the  publishing  contract, 
which  it  contends'  limits  and  defines  the  term  **  out- 
standing assets:'' 

*  *  It  is  further  agreed  by  the  said  parties  of  the  said 
first  and  second  part  that  a  committee  of  two  be  chosen 
by  each  of  the  parties  herein,  to  adjust  all  claims  and 
profits  arising  from  and  out  of  any  business  transac- 
tions by  the  parties  herein,  for  and  in  behalf  of  said 
publication,  which  may  remain  due  and  unpaid  at  the 
expiration  of  this  agreement/' 

It  is  argued  that  the  terms  '*  outstanding  assets 

•  •     •    to  be  distributed,"  and  *' claims  and  profits 

•  •  •  due  and  unpaid"  refer  to  and  include  pre- 
cisely the  same  subject-matter,  and  that  the  latter  ex- 
pressly limits  the  adjustment  to  be  made  by  the  com- 
mittee thereinabove  provided  for,  to  **  claims  and 
profits  •  •  •  which  may  remain  due  and  unpaid 
at  the  expiration  of  this  (the  publishing)  agreement." 
Underlying  this  contention  is  the  theory  of  defendant, 
that  the  unexpired  portions  of  these  advertising  con- 
tracts were  neither  claims  or  profits  due,  nor  claims  or 
profits  unpaid.  Obviously  defendant  construes  the 
term  * '  due  and  unpaid ' '  to  mean  due  and  payable. 

The  legal  meaning  of  the  term  *  *  due, ' '  as  defined  by 
the  Century  Dictionary,  is:  *^ Owing,  irrespective  of 
whether  the  time  of  payment  has  arrived;  presently 
payable;  already  matured."  It  will  therefore  be  seen 
that  the  expression  '^due  and  unpaid"  does  not  neces- 
sarily mean  due  and  payable.  To  so  restrict  its  mean- 
ing would  be  to  render  nugatory  the  preceding  clause 
of  the  publishing  contract  so  far  as  it  relates  to  out- 
standing assets  not  payable  at  the  time  of  the  termina- 
tion of  the  publishing  contract.  Such  a  construction 
would  militate  against  the  well-settled  rule  that  a  con- 
tr«\ct  should  be  construed  as  a  whole  and  effect  given 
to  every  part  thereof  if  possible.  Applying  this  rule 
to  the  contract  now  under  consideration,  we  are  im- 


628  AppeliiAtb  Coubts  op  Ilmnois. 

Lanward  P.  Go.  y.  N.  A.  of  S.  E.  of  the  U.  S.  of  A.,  205  111.  App.  625. 

pelled  to  the  conclusion  that  the  term  **due  and 
nnpaid/'  as  hereinabove  used,  refers  to  the  claims 
arising  out  of  the  outstanding  unexpired  advertiaing 
contracts  in  question  which  at  the  time  of  the  termina- 
tion of  the  publishing  contract  were  due  and  unpaid^ 
but  not  then  payable. 

There  can  be  no  question  that  during  the  life  of  the 
said  publishing  contract  plaintiff  had  an  interest  in  the 
moneys  realized  from  the  publication  of  advertise- 
ments thereunder.  Clearly,  therefore,  the  advertising 
contracts  were  assets ;  and  if  they  were  assets  during 
the  life  of  the  publishing  agreement,  they  were  not 
transmuted  by  its  cancellation.  Nor  does  defendant 
suggest  any  other  classification  for  them. 

Both  defendant  and  plaintiff  lay  claim  of  exclusive 
ownership  to  these  contracts,  and  our  attention  is  di- 
rected to  various  circumstances  which  each  considers 
as  tending  to  bear  out  its  assertion. 

In  our  opinion,  neither  party  had  the  sole  owner- 
ship of  these  contracts  to  the  exclusion  of  the  other, 
but  both  jointly  owned  and  had  control  of  them.  They 
therefore  constituted  **  outstanding  assets  •  ♦  • 
under  the  control  of  the  parties  hereto.'* 

The  court  therefore  properly  entered  the  judgment 
complained  of. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment will  be  aflBrmed. 

Affirmed. 
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Busack  v.  Chicago  City  Railway  Co..  205  111.  App.  629. 


Charles  Bnsaek,  Appellee,  y.  Cliieago  City  Railway  Com- 
pany, Appellant. 

Oen.  No.  22,465.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscab 
M.  ToBRiBON,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed  May  29, 
1917. 

Statement  of  the  Case. 

Action  by  Charles  Busack,  plaintiff,  against  the  Chi- 
cago City  Railway  Company,  defendant,  to  recover  for 
personal  injuries  received  while  a  passenger  on  one  of 
its  cars.  There  was  a  verdict  and  judgment  for  plain- 
tiff for  $4,750  and  costs,  from  which  defendant  ap- 
peals. 

Busby,  Wbbbb  &  MmLEB,  Benjamin  P.  Bioholson 
and  Arthur  J.  Donovan,  for  appellant ;  John  R.  Guiiy- 
LiAMs,  of  counsel. 

Jambs  C.  MoShane,  for  appellee. 

Mr.  Justice  MoDonaij>  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beelsion. 

1.  Cabbiebs,  I  278* — what  care  requited  towards  pasnenger.  In 
an  action  against  a  carrier  for  personal  Injuries,  an  averment  in 
the  declaration  that  at  the  time  of  the  accident  plaintiff  was  a 
passenger  on  defendant's  car  implies  a  duty  on  defendant's  part 
to  exercise  towards  plaintiff  the  highest  degree  of  care  reasonably 
consistent  with  the  means  of  conveyance  em/)loyed  and  the  prac- 
tical operation  of  its  line,  which  duty  continues  until  the  pas- 
senger has  had  a  reasonable, opportunity  tu  alight  safely. 

2.  Cabbiebs,  §  476* — when  custom  as  to  keeping  of  exit  door 


*See  lUinoU  Notes  Digest,  Vols.  XI  to  XV»  and  Cumulative  Qnorterlj,  afimo 
topic  and  aectloii  number. 
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latched  v>hile  car  is  movino  need  not  te  alleged  or  proved.  In  an 
action  by  a  paBsenger  against  a  street  railway  company  to  recover 
•for  injuries  alleged  to  have  been  received  in  alighting  from  a  mov- 
ing car  through  the  negligence  of  the  motorman  in  unlatching  while 
the  car  was  moving,  an  exit  door  which  was  customarily  kept 
latched  until  the  car  stopped,  in  order  to  show  actionable  negligence 
on  defendant's  part  it  was  not  necessary  that  plaintiff  should  aver 
the  custom  as  to  the  operation  of  the  exit  doors  on  defendant's 
cars,  nor  that,  having  averred  it,  he  should  prove  it,  but  it  is  suf- 
ficient if  from  the  evidence  It  can  be  reasonably  said  that  plaintiff 
was  warranted  in  assuming  that  the  unlatching  of  the  door 
amounted  to  an  invitation  to  plaintiff  to  alight,  irrespective  of  the 
existence  of  any  custom  as  to  unlatching  the  door. 

8.  Cabbiers,  §  4* — when  evidence  as  to  custom  of  keeping  exit 
door  latched  until  stopping  of  car  is  admissihle.  In  an  action  by  a 
passenger  against  a  street  railway  company  to  recover  for  injuries 
alleged  to  have  been  received  in  alighting  from  a  moving  car 
through  the  negligence  of  the  motorman  in  unlatching,  while  the 
car  was  moving,  an  exit  door  which  was  customarily  kept  latched 
until  the  car  stopped,  competent  evidence  as  to  the  existence  or  non- 
existence of  the  custom  is  admissible  and  material  as  bearing  on 
the  question  as  to  whether  plaintiff  was  in  the  exercise  of  due  care 
at  anil  Just  before  the  time  of  the  accident. 

4.  Carriers,  S  480* — when  negligence  of  motorman  in  unlatch- 
ing exit  door  while  car  is  still  moving  is  question  for  jury.  In  an 
action  by  a  passenger  against  a  street  railway  company  to  recover 
for  injuries  alleged  to  have  been  received  in  alighting  from  a  mov- 
ing car  through  the  motorman's  negligence  in  unlatching  at  night 
and  while  the  car  was  moving,  an  exit  door  which  was  customarily 
kept  latched  until  the  car  stopped,  where  there  is  a  conflict  in  the 
evidence  as  to  whether  or  not  the  motori^an's  act  was  negligence, 
the  question  is  for  the  jury. 

5.  Carriers,  §  480* — when  contributory  negligence  of  passenger 
in  opening  unlatched  exit  door  while  car  is  moving  and  alighting  is 
question  for  jury.  In  an  action  by  a  passenger  to  recover  for  in- 
juries alleged  to  have  been  received  in  alighting  from  a  moving 
car  through  the  motorman's  negligence  in  unlatching  at  night  and 
while  the  car  was  moving,  an  exit  door  which  was  customarily  kept 
latched  until  the  car  stopped,  where  the  evidence  as  to  whether  or 
not  the  plaintiff  was  guilty  of  contributory  negligence  in  opening 
the  door  and  alighting  is  conflicting,  the  question  of  his  negligence 
is  for  the  jury. 

6.  Carriers,  §  464* — what  evidence-  material  upon  proximate 
cause  of  injury  to  passenger  alighting  from  moving  car  at  night. 

•See  nilnoU  Notes  Dliregt,  Vols.  XI  to  XV,  and  CanudAttve  Quarteriy, 
topio  and  aeotloo  onmber. 
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In  an  action  by  a  passenger  to  recover  for  injuries  alleged  to  have 
been  received  in  alighting  from  a  moving  car  at  night,  through  the 
motorman's  negligence  in  unlatching,  while  the  car  was  moving, 
an  exit  door  which  was  customarily  kept  latched  until  the  car 
stopped,  evidence  that  the  motorman  turned  around  and  looked  at 
plaintiff  when  he  unlatched  the  door;  that,  although  he  saw  plain- 
tlft  open  the  door  to  alight,  he  did  not  warn  him;  that  the  immedi- 
ate environment  was  dark  and  plaintift  could  not,  therefore,  see  the 
street  pavement;  that  plaintiff  had  observed  that  the  defendant's 
motormen  did  not  unlatch  the  exit  doors  until  the  cars  had  stopped 
is  material  upon  the  question  of  the  proximate  cause  of  the  injury. 

7.  Damages,  §  191* — when  question  as  to  what  caused  resulting 
injury  to  hand  is  for  jury.  In  an  action  to  recover  for  personal 
injuries  received  by  alighting  from  a  moving  street  car,  where, 
though  there  is  no  positive  testimony  that  the  use  of  plaintiff's 
left  hand  was  impaired  as  a  result  of  the  fracture  of  his  collar  bone 
caused  by  the  fall,  an  expert  testifies  that,  in  his  opinion,  the 
crippled  condition  of  the  hand  is  permanent  and  probably  resulted 
from  an  abscess  which  he  found  in  the  left  arm  pit,  and  the  evi- 
dence shows  that  plaintiff  had  to  undergo  an  operation  on  his 
collar  bone  Immediately  after  the  accident,  following  which  the 
abscess  formed,  and  that  shortly  thereafter  plaintiff  discovered  that 
the  fingers  of  his  left  hand  resisted  a  firm  closure,  and  he  testifies 
that  before  the  injury  he  had  never  had  any  trouble  with  his  shoul- 
der or  arm  and  had  always  had  full  use  of  his  left  hand,  the  ques- 
tion as  to  what  caused  the  disability  of  his  hand  is  properly  sub- 
mitted to  the  Jury  as  one  of  fact. 

8.  Damages,  §  120* — when  verdict  for  personal  injuries  is  not 
excessive.  In  an  action  for  personal  injuries,  a  verdict  for  $4,750 
is  not  excessive  where  it  appears  that  plaintiff  fractured  his  collar 
bone  and  was  totally  Incapacitated  for  about  seven  months,  that 
he  was  subsequently  unable  to  follow  his  trade  as  a  carpenter, 
owing  to  his  Inability  to  close  his  hand  as  a  result  of  the  injury, 
and  was  obliged  to  accept  other  employment  at  a  reduced  salary, 
though  it  appeared  that  for  a  time  before  the  injury  he  had  tem- 
porarily done  other  than  carpenter  work,  owing  to  a  scarcity  of 
work,  at  a  lower  figure  than  that  paid  carpenters,  where  it  appears 
that  when  he  received  the  injury  he  was  again  working  as  a  car- 
penter. 

9.  Cabbiebs,  S  482* — when  instruction  is  not  erroneous  as  limiting 
passenger's  exercise  of  care  to  time  of  accident.  In  an  action  by  a 
passenger  to  recover  for  personal  injuries  received  in  alighting 
from  a  moving  street  car,  an  instruction  that  if  the  Jury  believed 
from  the  evidence  that  plaintiff  was  injured  while  in  the  exercise 


•Se«  nilnoln  Notes  DIareBt,  Vol*.  XI  to  XV,  and  CamalMlve  Qnartarlr. 
topic  and  section  number.  v 
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of  ordinary  care  for  his  own  safety,  provided  they  believed  he  was 
blameless  of  any  contributory  negligence,  and  that  he  was  injured 
as  a  result  of  negligence  on  the  part  of  defendant  as  charged  in 
the  declaration,  they  should  ilnd  for  the  plaintiff,  is  not  misleading 
as  limiting  plaintiff's  exercise  of  care  to  the  time  of  the  happening 
of  the  accident,  as  the  words  "while  in  the  exercise  of  ordinary 
care"  are  sufficiently  comprehensive  to  include  the  time  Just  pre- 
ceding the  accident. 


The  People  of  the  State  of  Illinois,  Defendant  in  Error, 
V.  Harry  Hill,  Plalntiif  in  Error. 

Gen.  No.  22,662.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  Cav- 
BBLT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1916.    Reversed.    Opinion  filed  May  29,  1917. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois^ 
against  Harry  Hill,  for  vagrancy.  To  reverse  a  judg- 
ment of  guilty,  under  which  he  was  sentenced  to  serve 
six  months  in  the  house  of  correction,  defendant  prose- 
cutes this  writ  of  error. 

John  M.  Lonebgan,  for  plaintiff  in  error. 

» 

Maclay  Hoynb,  for  defendant  in  error. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  Vagrancy,  §  !• — tpfien  judgment  of  guilty  reversed.  On  a 
prosecution  for  vagrancy,  where  there  is  a  total  lack  of  evidence 

i : — 

*See  IIUnolB  Noten  Dlirest.  Vols.  XI  to  XV,  and  Ciunulattvo  QaMt^rly.  «UB« 
topk  Aiid  section  Dumber. 
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to  prove  that  defendant  was  without  lawful  means  of  support  at 
and  before  the  time  of  his  conviction,  and  defendant  testifies,  and 
his  evidence  is  corroborated  by  testimony  of  his  employer,  that  for 
several  weeks  prior  to  his  arrest  he  was  lawfully  employed  and  re- 
ceiving a  salary  of  twenty  dollars  a  week,  a  Judgment  of  guilty 
will  be  reversed. 

2.  Vagbancy,  §  2* — what  i$  essential  to  estahlUh  offense  of.  To 
establish  the  offense  of  vagrancy  affirmative  proof  that  defendant 
was  without  lawful  means  of  support  is  indispensable. 


John  G.  Gilford,  Appellant,  y.  Smith  H.  Braeey,  Ap- 
pellee. 

Gen.  No.  32,828.    (Xot  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  H<mi.  Andrew 
D.  Webb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Affirmed.  Opinion  filed  May  29,  1917. 
Rehearing  denied  June  11,  1917. 

Statement  of  the  Case. 

Action  by  John  C.  Gifford,  plaintiff,  against  Smith 
H.  Bracey,  defendant,  to  recover  on  a  contract  for  the 
purchase  of  a  bond.  From  a  judgment  for  defendant, 
plaintiff  appeals. 

MiiiLEB,  Stabb,  Bbown,  Packabd  &  Pbckham,  for  ap- 
pellant. 

F.  L.  Samsbubt  and  M.  Mabso,  for  appellee. 

Mb.  Justice  MoGoobtt  delivered  the  opinion  of  the 
court. 

•See  nUnols  Note*  Divest,  ToU.  XI  to  XT,  and  Cmniaatlve  Qnartarlr. 
topic  and  Metlon  number. 
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Abstraet  of  the  Decision. 

1.  Sales,  §  323* — voiMt  comtituteB  variance  where  performance 
pleaded.  In  an  action  to  recover  on  a  contract  by  defendant  to 
purchase  a  bond,  where  plaintiff  pleads  performance,  he  must  prove 
performance  as  alleged  and  cannot  recover  on  a  waiver  of  perform- 
ance. 

2.  Sau:8,  I  323* — when  waiver  of  performance  must  he  pleaded. 
Waiver  of  performance  of  a  contract  must  be  pleaded,  when  relied 
upon  In  an  action  to  recover  on  a  contract  of  sale. 

3.  Sales,  §  329* — when  evidence  is  inauffldent  to  show  perform- 
ance of  contract  for  sale  of  bond.  In  an  action  to  recover  on  a 
contract  for  the  purchase  »f  a  bond  In  which  the  plaintiff  pleads 
performance,  where  the  evidence  shows  neither  an  actual  offer  by 
plaintiff  to  make  delivery  of  the  bond  to  defendant  nor  to  leave  it  in 
defendant's  possession,  but  shows  that  plaintiff  retained  it  and  did 
not  make  a  formal  tender  of  it  until  after  he  had  commenced  suit, 
performance  is  not  shown. 

4.  Sales,  §  325* — when  burden  of  proof  is  on  plaintiff.  In  an 
action  on  a  contract  for  the  purchase  of  a  bond,  the  burden  is  on 
the  plaintiff  alleging  performance  to  prove  performance  on  his  part. 

•S«e  nilnols  Notes  Digest.  Tola.  XI  to  XV,  and  CumnlAtiTe  Qaarterlj,  m 
topic  and  loctlon  nomber. 
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ACCOUNT. 
Accounting — ^when  properly  heard  by  chancellor,    p.  490. 

ACTIONS  AND  DEFENSES. 

Action  hy  holder  of  note — ^when  may  be  maintained  in  own  name, 
p.  54. 

Premature  action — when  declaration  In  action  on  bond  not  demur- 
rable on  ground  of  being,    p.  122. 

ADJOINING  LANDOWNERa 

Injury  to  building — when  by  person  other  than  lessee  of  party  wall 
is  shown,    p.  547. 

ALTERATION  OF  INSTRUMENTS. 
Date  of  notes — when  shown,    p.  316. 

ANIMALS. 

Damagea-^when  verdict  for  injuries  from  bite  of  dog  is  not  exces- 
sive,   p.  420. 

Destruction — when  of  stock  coming  from  quarantined  territory  not 
proper,    p.  51. 

Instruction — ^when  properly  refused  as  based  on  wrong  theory  in  ac- 
tion for  injuries  by  dog.    p.  529. 

Judgment — ^wh6n  for  Injuries  to  person  by  dog  sustained  by  evi- 
dence,   p.  420. 

Bcienter — when  unnecessary  to  prove  in  action  for  Injuries  by  dog. 
p.  529. 

APPEALS  AND  ERRORS. 

Abstract — ^what  is  effect  of  failure  to  file  proper,    p.  298. 

when  Insufficient    p.  409. 

when  record  not  reviewed  because  of  insufficiency  of.    p.  298. 

Ahuse  of  discretion — ^what  does  not  constitute  warranting  reversal, 
p.  314. 
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Affirmance — ^when  for  insufficiency  of  abstract    pp.  409,  494. 

when  for  lack  of  evidence,    p.  232. 

when  made  upon  condition  of  remittitur,    p.  243. 

when  of  judgment  because  of  lack  of  bill  of  exceptions,    p.  471. 

when  of  Judgment  justified,    p.  557. 

when  of  judgment  made  on  striking  bill  of  exceptions,    p.  661. 

Appeal  bond — what  amendment  to  Judgment  on  may  be  made  after 

term.    p.  875. 

what  are  requisites  of  judgment  In  action  on.    p.  375. 

when  proper  Judgn^ent  cannot  be  entered  on  appeal  In  action 

on.    p.  375. 
Appellate  Court — ^how  may  review  Its  own  holdings,    p.  27. 
BiU  of  exoeptions—whaX  mu«t  be  contained  in.    p.  247. 

what  must  be  preserved  by.    p.  471. 

when  finding  of  Jury  in  personal  injury  case  not  disturbed  be- 
cause of  defective,    p.  418. 
when  stricken  because  of  insufficiency  of  nunc  pro  tunc  order 

for  settling  and  signing  by  ano&er  Judge,    p.  612. 

when  will  not  be  stricken,    p.  612. 

who  may  certify  to.    p.  298. 

Brief — ^what  is  effect  of  failure  of  appellee  to  file.    p.  SOL 

when  contains  improper  statement,    p.  364. 

Certificate  of  evidence — what  is  function  of  in  chancery  suit    p.  39. 

; when  facts  must  be  preserved  by.    p.  362. 

when  recital  In  in  suit  in  equity  Improper,    p.  89. 

when  stricken  from  record,    p.  3^. 

Cure  of  error — when  in  allowance  of  interest  occurs,    p.  233. 

— -^  when  in  instruction  by  giving  other  Instructions  is  not  effected. 

p.  603. 
when  in  instruction  not  effected  by  giving  another  Instruction. 

p.  497. 
when  of  clerk  in  noting  case  on  preliminary  call  of  calendar 

as  stricken  does  not  occur,    p.  612. 
Decision  of  court — when  as  to  what  constitutes  lacl^es  not  disturbed. 

p.  49. 
Different  theory  of  recovery — when  may  not  be  advanced  on  appeaL 

p.  649. 
Estoppel — when  counsel  for  appellants  precluded  from  urging  that 

allowance  of  solicitor's  fees  was  erroneous,    p.  587. 
when  defendants  estopped  to  raise  question  of  insufficiency  of 

proof  relating  to  uncontested  allegations  in  biU.    p,  687. 
when  party  cannot  complain  of  converting  of  proposition  of 

fact  into  one  of  law.    p.  169. 
when  party  may  not  complain  of  error  in  statement  of  oppos- 
ing counsel  as  to  making  of  stipulation,    p.  169. 
Evidence— vrhea  excluded  treated  by  Appellate  Court  as  if  admitted. 


p.  204. 
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Evidence — ^when  exclusion  of  In  action  for  rent  1b  reversible  error, 
p.  266. 

when  improper  admission  of  may  not  be  complained  of.    p.  142. 

Final  appealable  orders — ^what  are.    p.  325. 

Final  order — what  is.    p.  612; 

Finding  of  fact  in  decree — when  cannot  be  Impeached,    p.  587. 

Finding  of  jury — when  not  disturbed,    pp.  321,  348. 

Finding  of  trial  court — when  not  disturbed,    p.  602. 

Findings — ^when  in  equity  case  not  disturbed,    p.  6S7. 

Former  appeal — what  Is  eftect  of  decision  on.    p.  425. 

when  decision  on  is  binding,    p.  478. 

when  decision  on  is  conclusive  on  Appellate  Court,    p.  27. 

when  decision  on  is  conclusive  on  second  trial,    p./ 27. 

when  decision  on  Is  res  Judicata,    p.  25. 

when  decision  on  not  controlling,    p.  109. 

Freehold — when  Involved,    p.  77. 

Harmless  error — when  admission  of  evidence  of  oral  modification  of 
contract  is.    p.  34. 

when  admission  of  testimony  is.    p.  295. 

when  discussion  of  evidence  In  presence  of  jury  Is.    p.  382. 

when  elimination  of  counts  fron;i  declaration  Is.    p.  560. 

when 'exclusion  of  evidence  of  witness  unable  to  speak  English 

Intelligently  is.    p.  169. 

when  exclusion  of  impeaching  testimony  is.    p.  169. 

when  giving  of  instruction  directing  attention  to  testimony  of 

defendant's  employees  is.    p.  423. 

when  giving  of  Instruction  not  In  conformity  with  issues  Is. 

p.  603. 

when  instruction  in  action  by  brokers  for  commissions  for  ex- 
change of  real  estate  is.    p.  80. 

when  Instruction  in  action  by  street  car  passenger  for  per- 
sonal injuries  directing  verdict  is.    p.  603. 

when  instruction  on  damages  not  in  conformity  with  plead- 
ings is.    p.  603. 

when  Instructions  are.    p.  tJ9. 

when  instructions  not  limiting  negligence  to  that  charged  in 

declaration  are.    p.  119. 

when  modification  of  Instruction  Is.    pp.  69,  169,  570. 

when  refusal  of  Instruction  Is.    pp.  303,  364. 

Inadequacy  of  damages — when  verdict  for  plalntlft  not  disturbed  on 
ground  of.    p.  298. 

Instruction — necessity  of  abstracting,    p.  494. 

when  refusal  of  may  not  be  assigned  as  error,    p.  169. 

Interlocutory  order — what  is  precluding  appeal,    p.  612. 

Invited  error — ^when  counsel  may  not  complain  of  conduct  of  court 
In  administering  rebuke,    p.  288. 

Moot  question — ^when  not  determined,    p.  558. 

Motion  to  dismiss  appeal — ^when  properly  allowed,    p.  331. 
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Objection — ^what  1b  effect  of  failure  to  make  and  note  exception  at 

proper  time.    p.  538. 
when  as  to  admlBsiblllty  of  secondary  evidence  may  not  be 

raised,    p.  289. 
— *-  when  as  to  defect  of  parties  is  too  late.    p.  S17. 

when  may  not  be  availed  of  on  appeal    p.  34. 

—  when  on  ground  of  variance  too  lata    p.  169. 

when  that  complainant  has  an  adequate  remedy  at  law  deemed 

waived  on  appeal,    p.  687. 
Order  denying  motion  to  dissolve  injunction — ^when  appeal  lies  fronu 

p.  407. 
Petition  for  rehearing — ^when  argument  in  is  Improper,    p.  276. 
Presumption — what  exists  in  absence  of  bill  of  exceptions,    p.  366. 
when  does  not  exist  that  Jury  decided  case  on  another  theory. 

p.  497. 

when  does  not  exist  that  sufficient  evidence  was  heard  to 

support  directed  verdict    p.  585. 

when  that  assignments  of  error  were  Inadvertently  Included  In 

plaintlfTs  assignments,    p.  298. 

when  that  conduct  of  counsel  was  not  improper,    p.  142. 

when  that  evidence  justified  decree,    pp.  477,  687. 

when  that  evidence  was  sufficient  to  establish  fraud  in  allow- 
ance of  child's  award  In  account  of  executrix,    p.  366. 

when  that  evidence  was  sufficient  to  support  Judgment,    p.  70. 
when  that  Jury  found  accident  occurred  as  claimed  by  plaintiff. 

p.  185. 
when  that  Jury  found  against  defendant  as  to  contributory 

negligence  of  occupant  of  automobile,    p.  109. 
— ^  whmi  that  leading  questions  were  of  no  Importance,    p.  1. 
when  that  Supreme  Court  would  have  taken  Jurisdiction  of 

appeal,    p.  199. 
Prior  decision  of  Appellate  Court — ^when  Is  conclusive  as  to  right  of 

stockholder  to  examine  books  of  corporation,    p.  82. 
Record — ^when  affidavits  are  part  of.    p.  471. 

when  affidavits  not  part  of  not  considered,    p.  7. 

Record  of  clerk — when  court  of  review  bound  by.    p.  39. 
Remarks  in  presence  of  jury — when  not  assignable  as  error,    p.  148. 
Remarks  of  court — ^when  Improper  as  to  comparative  weight  of  nega- 
tive and  positive  evidence  are  reversible  error,    p.  247. 
Reversal— ^hen  because  of  conduct  of  counsel,    p.  590. 
when  made  with  finding  of  fact    p.  583. 

—  when  made  without  remanding,    p.  167. 

-^—  when  of  decree  in  which  whole  circuit  bench  Is  unanimous, 
p.  327. 

—  when  of  Joint  Judgment  as  to  all  defendants,    p.  5. 
Reversal  and  remandment — when  made.    pp.  196,  233. 

Reversal  and  remandment  for  new  trial — when  not  made  because  of 
erroneous  exclusion  of  evidence,    p.  204. 
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Reveraihle  error — ^when  admission  of  conjecture  and  speculation  of 
expert  witness  is.    p.  573. 

Review — ^what  is  subject  of  where  no  propositions  of  law  are  sub- 
mitted or  rulings  on  law  Involyed.    p.  600. 

what  not  subject  of  where  no  propositions  of  law  are  sub- 
mitted,   p.  602. 

when  not  made  of  question  relatiye  to  protest  fees  on  note. 

p.  255. 

when  on  appeal  confined  to  original  Judgment,    p.  325. 

when  question  of  construction  of  will  as  res  judicata  is  not 

subject  of.    p.  362. 

when  question  of  excessiveness  of  damages  not  subject  of. 

p.  418. 

when  weight  of  evidence  will  not  be  determined,    p.  70. 

RuUng$  of  court — ^when  exactitude  in  is  not  imperative,    p.  348. 

8upersede<u — what  is  eftect  of.    p.  300. 

Validity  of  ordinance — when  Appellate  Court  has  no  jurisdiction 
to  pass  on.    p.  438. 

Variance — when  claim  of  not  considered,    p.  687. 

Verdict — ^when  based  on  conflicting  evidence  not  disturbed,    p.  142. 

when  based  on  conflicting  evidence  not  disturbed  as  against 

weight  of  evidence,    p.  147. 

when  in  action  to  recover  damages  for  assault  and  battery  not 

disturbed,    p.  236. 

when  intended  to  compensate  for  injuries  not  causally  related 

to  accident  will  not  be  sustained,    p.  573. 

when  not  disturbed,    p.  385. 

Waiver  of  error — ^when  in  insufficiency  of  pleadings  occurs,    p.  307. 

when  in  refusal  of  requested  instruction  occurs,    p.  411. 

Writ  of  errors— when  retention  of  money  by  garnishee  pending  is 
improper,    p.  800. 

ASSAULT  AND  BATTERY. 
Verdict — ^when  not  disturbed  on  appeal,    p.  236. 

ASSIGNMENTS. 

Pleadinff — ^when  not  supported  by  personal  affidavit  as  to  ownership 

of  assigned  claim  is  defective,    p.  267. 
Bight  and  title  of  asHgnee — ^what  does  not  affect  under,    p.  313. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 
Laborer  or  servant — ^who  is  not  entitled  to  preference,    p.  473. 

ASSUMPSIT. 

Action — ^when  lies.    p.  478. 

Common  counts — when  recovery  may  not  be  had  under,    p.  476. 
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Evidence— '-when  nm  to  making  of  kuin  la  admissible,    p.  47. 

Judgment — when  on  quantum  meruit  for  goods  sold  and  delivered  is 
sustained  1»y  oTlcknceb    ik  600. 

Ownership  of  manev — ^when  Immaterial,    p.  456. 

Recovery  of  nu9ney—i9h9A  verdict  for  plaintifT  sustained  by  evi- 
dence,   p.  456. 

ATTACHMENT. 

Act—when  construed  strictly,    p.  348. 

Affidavit — what  in  action  to  recover  difference  between  contract  and 
market  price  of  poultry  should  set  forth,    p.  270. 

when  is  for  unliquidated  damages,    p.  270. 

Grounds — ^whai  must  be  strictly  proven,    p.  34R. 
Oriffinal — when  does  not  lie  against  nonresident,    p.  270. 

when  will  not  lie.    p.  270. 

Question  of  fact — residence  as.    p.  348. 
Residence  within  State — ^when  shown,    p.  348. 

ATTORNfiY  AND  CLIENT. 

Agreement  to  pay  usual  fee — when  implied,    p.  244. 
Authority  of  attorneys  to  act — when  presumed,    p.  194. 
Services — ^what    constitutes    ratification    and    allowance    of    claim 
against  city  for.    p.  511. 

what  is  effect  of  testimony  of  experts  as  to  value  of.    p.  245. 

when  city  is  liable  for.    p.  511. 

when  judgment  for  Is  excessive,    p.  244. 

AUTOMOBILES. 

Child — ^when  evidence  Insufficient  to  show  Uabillty  of  parent  lor 

negligent  use  by.    p.  10. 
when  evidence  Insufficient  to  show  permtesion  of  parent  for 

use  by.    p.  10. 
Collision — when  evidence  sustains  judgment  for  plaintiff  In  action 

for  damages  for  between  automobiles,    p.  243. 

when  with  stationary  object  not  shown,    p.  335. 

Otmtrihutory  negHgence — ^when  driver  not  negligent  la  turning  at 

street  intersection  In  front  of  street  car.    p.  286L 
when  evidence  as  to  ringing  of  street  car  bell  is  competrat  as 

bearing  on  of  driver,    p.  464. 
Defenses — when  that  plaintiff  was  operating  car  wltboat  Ucense  and 

at  unlawful  speed  unavailable,    p.  273. 
Evidence — ^when  sufficient  to  show  negligence  of  driver  of  automo- 
bile  and   lack   of   contributory   negligence   of   bicycle   rider. 

p.  417. 
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Fire  policy — ^when  provision  in  restricting;  use  applies  to  Doth  mort* 
gagor  and  mortgagee,    p.  605. 

when  use  of  automobile  by  mortgagor  avoids,    p.  605. 

Injury  by  street  car — when  evidence  sustains  Judgment  for  plaintiff 
in  action  for  damage  to  automobile,    p.  286. 

—  when  verdict  for  plaintiff  In  action  for  damage  to  automobile 
is  sustained  by  evidence,    p.  464. 

Inttrudion — ^when  modification  of  in  action  for  personal  injuries  is 
improper,    p.  321. 

when  on  liability  of  owner  for  Injury  by  third  person  driving 

car  is  improperly  modified,    p.  321. 

Material  in  street — ^when  shown  that  automobile  ran  over.    p.  109. 

Owner — when  liable  for  injuries  to  a  person  when  automobile  driven 
by  another,    p.  321. 

Proximate  cause  of  injury — when  fence  in  street  not  to  bicycle  rider 
by  automobile,    p.  5. 

Questions  for  jury— "what  are  in  action  against  city  for  personal  in- 
juries received  by  collision  of  car  with  rope  stretched  across 
street,    p.  67. 

— ^-*  when  negligence  and  contributory  negligence  of  driven  of  col- 
liding automobiles  are.    p.  273. 

Speed — ^when  evidence  sustains  finding  for  plaintiff  as  to  In  action 
against  city  for  death  of  driver,    p.  109. 

BANKRUPTCY. 

Bale — when  made  without  authority  may  be  validated  by  confirma- 
tion,   p.  376. 

Use  of  purchased  name  of  bankrupt — ^when  right  to  make  must  be 
determined  in  court  of  bankruptcy,    p.  376. 

BANKS  AND  BANKING. 

Checks — ^when  bank  is  not  obliged  to  accept  against  deposited  check, 
p.  444. 

Deposits — what  are  rights  of  bank  as  to  crediting  on  debt  of  de- 
positor,   p.  444. 

when  trustee  may  make  within  discretion,    p.  322. 

Innocent  purchaser  for  value  of  note — ^when  bank  is,  where  note 
given  in  payment  of  accommodation  note.    p.  255. 

BILLS  AND   NOTES. 
6ee  Negotiable  iNsituincNTS. 

BOUNDARIES. 

Commissioners — ^what  are  powers  of  in  proceedings  to  establislL 
p.  199. 

Vol  ccnr  4i 
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Issue — ^what  cannot  be  determined  In  proceedings  for  establishment 

of.    p.  199. 
Jurisdiction — ^when  court  has  to  authorize  assessment  of  costs  in 

action  to  establish  surrey,    p.  199. 
Btatute  relating  to  surveys — ^when  inapplicable  in  cases  of  disputes 

as  to.    p.  199. 

BROKERS. 

Actinff  for  both  partiea^-^hen.  knowledge  of  owner  that  members 
of  real  estate  partnership  were  is  shown,    p.  80. 

Commissions — ^what    constitutes   prima   facie   case   in   action    for. 
p.  491. 

when  verdict  for  defendant  in  action  for  not  sustained  by  evi- 
dence,   p.  69. 

Employment — when  shown,    p.  851. 

Evidence — ^when  admission  of  testimony  as  to  another  deal  is  not 
prejudicial  error,    p.  295. 

Instruction — ^when  in  action  for  commissions  for  exchange  of  real 
estate  not  reversibly  erroneous,    p.  80. 

Proper  customer — when  broker  fails  to  procura    p.  295. 

Questions  for  fury — ^what  are  in  action  by  members  of  real  estate 
partnership  individually  for  commissions,    p.  80. 

CANCELLATION  OF  INSTRUMENTS. 

Dismissal  of  MR  and  cross-Hll — ^when  proper,    p.  183. 

Laches — when  relief  denied  on  bill  and  cross-bill  because  of.    p.  183. 

CARRIERS. 

Acceptance  of  shipment  hy  shipper — ^when  of  live  stock  not  shown. 

p.  51. 
Accident — when  finding  for  plalntifT  as  to  sustained  by  evidence. 

p.  364. 
Agents — ^when  connecting  railroad  and  stockyards  company  are  of 

initial  carrier,    p.  51. 
Breach  of  contract — when  failure  of  carrier  to  notify  consignee  of 

arrival  of  shipment  at  port  of  embarkation  constitutes,    p.  272. 
Care  towards  passenger — ^what  required,    p.  629. 
Common — ^when    connecting   railroad    and    transfer   company   ara 

p.  51. 
Contributory  negligence — ^when  of  passenger  struck  by  another  car 

after  alighting  is  not  shown,    p.  423. 

when  passenger  riding  on  platform  guilty  of.    p.  160. 

Custom — ^when  as  to  keeping  of  exit  door  latched  while  car  is  mov- 
ing need  not  be  alleged  or  proved,    p.  629. 
Delay  in  delivery — when  negligence  shown,    p.  425, 
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Delivery  of  live  stock — i9^t  suffieient  exeiuie  Ux  failure  to  make. 

p.  61. 
— *—  what  Btifllcieiit  proof  of  knowledge  of  initial  carrier  of  its  duty 

to  make  to  consignee,    p.  51. 
Directum  of  t?«niict-— when  improper  in  action  for  death  of  person 

struck  by  interurban  car.    p.  85.  « 

Evidence — what  material  upon  proximate  eause  of  injury  to  pass^i- 

ger  alighting  from  moying  ear  at  night,    p.  629. 
when  as  to  custom  of  keeping  exit  door  latched  until  stopping 

of  car  is  admissible,    p.  629. 
— — -  when  burden  of  proof  on  initial  carrier  to  show  lawful  excuse 

for  failure  to  driver  stock,    p.  61. 
when  burden  of  proving  negligence  in  making  Inspection  of 

equipment  of  car  is  upon  plalntifT.    p.  458. 
when  negligence  of  motorman  and  due  care  of  intending  pas- 
senger shown,    p.  85. 
Fall  of  alighUnff  pasaenffer—^hen  shown  to  be  doe  to  catching  dress 
\  in  door.    p.  603. 

Freight  charges — ^validity  of  provisions  of  Ihterstate  Commerce  Act 

as  to  liability  for.    p.  829. 

when  consignee  impliedly  liable  for.    p.  829.- 

when   agent   receiving   goods   for  .shipper   is   relieved    from 

liability  for.    p.  329. 
Harmless  error—when  giving  of  instruction  directing  attentioi^  to 

testimony  of  defendant's  employees  Is.    p.  423. 
Initial  carrier  of  stock — when  duty  of  fully  performed,    p.  51. 
Injury  to  alighting  passenger^when  by  sudden  starting   of  car 

shown,    p.  288. 
Injury  to  passenger  hy  falling  object — ^when  verdict  for  plalntllf  for 

is  sustained  by  evldenca    p.  453. 
Instruction — ^when  in  action  by  street  car  passenger  for  personal 

injuries  not  reversibly  erroneous,    p.  603. 
when  in  action  for  death  of  intending  passenger  killed  by 

street  car  erroneous,    p.  85. 
when  in  action  for  death  of  intending  passenger  properly  re- 

fusedl    p.  85. 
^—  when  not  erroneous  as  limiting  passenger's  exercise  of  care  to 

time  of  accident    p.  629. 
— —  when  on  duty  of  carrier  to  passengers  not  erroneous,    p.  385. 
•— —  when  on  what  constitutes  ordinary  care  not  misleading,    p.  385. 
^eDfZi(7ence— when  in  starting  car  before  passenger  alights  is  shown. 

p.  608. 
when  not  guilty  of  in  leaving  trapdoors  of  interurban  car  open. 

p.  160. 
—  when  of  driver,  of  vehicle  not  bar  to  recovery  by  passenger. 

p.  109. 
wlien  operation  of  street  car  constitutes,    p.  423. 
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Notice  to  corrier— what  does  not  constitute  that  person  receiving 
goods  Is  agent  for  shipper,    p.  329. 

Occurrence  of  accident  to  alighting  passenger— -whea  finding  of  Jury 
as  to  is  sustained  by  evidence,    p.  426. 

Question  for  jury — ^when  as  to  excessive  speed  of  car  is.    p.  594. 

—  when  contributory  negligence  of  passenger  in  opening  un- 
latched exit  door  while  car  is  moving  and  alighting  is.    p.  629. 

when  due  care  of  passenger  is.    p.  594. 

when  negligence  of  motorman  in  unlatching  exit  door  while 

car  is  moving  is.    p.  629. 

Right  of  action— who  has  for  wrongful  or  negligent  delivery  where 
goods  are  deliverable  f.  o.  b.  cars  at  destination,    p.  347. 

Tariff  ra^6«— what  is  implied  notice  as  to.    p.  329. 

CHATTEL  MORTGAGES. 

Use  of  automohile — ^when  by  mortgagor  avoids  fire  policy,    p.  605. 
when  provision  in  fire  policy  restricting  applies  to  both  mort- 
gagor and  mortgagee,    p.  605. 

•       CITIES  AND  VILLAGES. 

Acfionr— when  delay  in  filing  suit  for  injunction  against  city  to  re- 
quire removal  of  grade  is  fatal,    p.  49. 

Attorneys — what  constitutes  ratification  and  allowance  of  claim  for 
fees  of.    p.  511. 

when  city  council  may  employ,    p.  611. 

-*—  when  city  liable  for  services  of.    p.  511. 

Construction  of  improvements  on  land  to  conform  to  grade — ^what  is 
duty  of  abutting  property  owner  as  to.    p.  237. 

Contract — ^when  to  pay  interest  on  money  advanced  is  illegal,    p.  57. 

Contracts  for  public  work — what  is  duty  of  city  commissioner  as  to 
letting,    p.  508. 

Cutting  down  street  to  conform  to  grade — ^when  city  not  liable  for 
damage  sustained  by  abutting  owner,    p.  237. 

DimAnishment  of  market  value  of  premises — ^when  by  street  improve- 
ment not  shown,    p.  237. 

Evidence — ^what  admissible  to  show  condition  of  road  after  accident 
p.  283. 

— •  what  is  method  of  proof  of  ratification  by  controlling  board  by 
vote  of  contract  of  officer,    p.  57. 

^—  what  on  behalf  of  plaintifT  is  improperly  rejected  where  set-ofT 
interposed  in  action  for  attorneys'  fees.    p.  511. 

when  authority  of  officer  must  be  shown  by  record,    p.  67. 

when  i^atification  of  contract  by  officer  for  borrowing  mon^ 

must  be  proved  by  records,    p.  57. 

when  shown  that  boy  did  not  jump  ofC  wagon  when  wheel  went 

into  hole  in  street    p.  283. 


Topical  Index.  645 


Injury  to  v^roperty  'by  public  improvement — what  is  measure  of  dam- 
ages for.    p.  237. 

Judgment — ^when  evidence  insufDcient  to  sustain  for  viclation  of 
ordinance,    p.  242. 

License  ordinance— ^h&a  no  conviction  may  be  had  for  violation  of 
suspended,    p.  3. 

Negligence — when  evidence  shows  in  allowing  hole  to  exist  in  road, 
p.  283. 

Officers — what  is  source  of  authority  of  to  bind  by  contract    p.  57. 

when  cannot  bind  by  contract,    p.  57. 

Ordinance — ^validity  of  license  when  issued  under  void.    p.  8. 

what  does  not  constitute  use  of  cars  on  street  railway  within 

fender,    p.  378.  ^ 

when  Appellate  Court  no  Jurisdiction  to  pass  on  validity  of. 

p.  438. 

when  for  licensing  of  dramshops  is  suspended,    p.  3. 

when  for  sale  of  intoxicating  liquors  is  invalid,    p.  3. 

when  prohibiting  sale  of  intoxicating  liquor  is  valid,    p.  11. 

Pension — when  member  of  police  force  of  park  conunissioners  is  en- 
titled to.    p.  338. 

Pleading — ^when  declaration  in  action  against  city  for  personal  in- 
juries is  good  after  verdict    p.  241. 

when  giving  of  statutory  notice  of  injuries  must  be  alleged. 

p.  241. 

when  plea  by  city  in  action  by  person  for  damages  for  exclu- 
sion from  performance  of  contract  for  public  work  is  errone- 
ous,   p.  508. 

Prosecution  for  selling  intoxicating  liquors  without  license — when 
should  be  in  name  of  People  of  State,    p.  3. 

Proximate  cause  of  injury — ^when  fence  in  street  not  to  bicycle  rider 
by  automobile,    p.  5. 

Question  of  fact — ^when  sufDciency  of  plan  and  specifications  is. 
p.  508. 

Questions  for  jury — ^what  are  in  action  for  injuries  received  by  col- 
lision of  automobile  with  rope  stretched  across  street    p.  67. 

Ratificaiion  and  allowance  of  claim — ^what  constitutes  of  for  attor- 
neys' fees.    p.  511. 

Readjustment  of  building  to  conform  to  grade — ^when  property  owner 
not  entitled  to  damages  for.    p.  237. 

Records  and  documents — ^when  speak  through,    p.  57. 

Regulation  of  sale  of  intoxicating  liquor — ^when  city  has  power  to 
make  ordinance  for.    p.  11. 

Regulation  of  use  of  news  stand — when  ordinance  on  not  construed 
so  as  to  include  all  newspapers,    p.  438. 

Resolution — ^when  for  employment  of  attorney  ratified  at  subsequent 
meetings  of  council  is  binding,    p.  511. 

Speed  of  automobile — ^when  evidence  sustains  finding  for  plaintiif 
as  to.    p.  109. 
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Street — ^what  are  rights  of  public  iiL    p.  6. 

— '  what  constitutes  prima  facie  case  of  negligence  due  to  allow- 
ing huilding  material  on.    p.  109. 

what  does  not  constitute  an  obstruction  of.    p.  5. 

what  nature  of  need  authorizing  placing  of  building  material 

on.    p.  5. 

— «-«  when  city  making  improToments  on  iB  liable  for  damage  to 
property  of  abutting  owner,    p.  237. 

•  when  leaving  of  building  mat^ials  on  not  wrongful  obstruc- 
tion,   p.  5. 

when  shown  that  automobile  ran  over  material  on.    p.  109. 

WUne88e9 — ^when  exclusion  of  is  not  error,    p.  289. 

CIVIL  SERVICE. 

Petition  of  mandamus  for  restoration  to  office — when  demurrer  to  on 
ground  of  laches  is  properly  sustained,    p.  406. 

CLERKS  OF  COURT. 

Entry  in  recor<^— what  clerk  required  to  make  in  chancery  suit. 
p.  89. 

COLLEGES  AND  UNIVERSITIES. 

Diploma— whaX  is  not  evidence  that  student  ia  entitled  to  genuine. 

p.  824. 
Examinations — when  shown  that  student  had  not  passed  required. 

p.  324. 
Students — ^when  courts  will  not  pass  upon  attainments  of.    p.  324. 
who  must  be  judge  of  qualifications  of.    p.  324. 

COLLISION. 

Defense— yrhen  lack  of  permit  for  bridge  and  caisson  is  not  to  action 

for  injury  to  caisson  by  steamer,    p.  289. 
Evidence — ^when  exclusion  of  ordinance  is  not  error,    p.  289. 
Injury  to  caisson — when  negligent  management  of  steamer  is  sole 

cause  of.    p.  289. 

COMMERCE. 

Interstate— YBlidity  of  act  as  to  liability  of  carrier  for  freight 
charges,    p.  329. 

COMPROMISE  AND  SETTLEMENT. 

Release — ^what  law  governs  as  to.    p.  387. 

when  fraud  and  duress  in  procurement  of  is  question  for  Jury. 

p.  387.  » 
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Release — ^when  is  not  bar  to  action  on  accident  policy,    p.  387. 
Settlement — ^when  extent  of  Influence  of  Injuries  on  will  in  making 

is  for  Jury.    p.  387. 
when  incapacity  of  insured   to   make  is  question  for  Jury. 

p.  387. 

CONFLICT  OP  LAWS. 

Federal  lata — ^when  controls  in  action  by  servant  for  personal  in- 
juries,   p.  165. 

Foreign  taw — ^when  governs  as  to  liability  for  injuries  to  servant 
p.  418. 

Release — what  law  governs  as  to.    p.  387* 

CONTEMPT. 

Order — ^when  order  to  pay  money  is  not  basis  for.    p.  635. 
Record — ^when  chancellor  may  consider  whole,    p.  635. 

CONTINUANCE. 
Motion  of  defendant  for— when  in  criminal  case  properly  denied, 
p.  91. 

CONTRACTS. 

Breach — when  action  for  may  not  be  maintained,    p.  264. 

when  failure  of  carrier  to  notify  consignee  of  arrival  of  ship- 
ment at  port  of  embarkation  constitutes,    p.  272. 

when  for  manufacturing  invented  article  shown,    p.  496. 

Burden  of  proof — when  is  on  plaintiff  in  action  on  contract  for  pur- 
chase of  bond.    p.  633. 

Cancellation — ^when  mine  owner  has  right  to  make  for  failure  to 
make  stipulated  payments  for  coal.    p.  264. 

Construction — ^how  made.    p.  187. 

what  considered  in  making,    p.  360. 

when  whole  of  instrument  considered.    ,p.  405. 

Contract — ^when  letters  subsequently  written  are  not  part  of.    p.  540. 

Defense — ^what  is  not  to  action  to  recover  on  advertising  contract 
p.  409. 

Existence — ^what  constitutes  admission  of.    p.  336. 

Fraud — what  are  prerequisites  to  relief  against  contract  on  ground 
of.    p.  183. 

Implied — ^when  agreement  to  pay  attorney  usual  fee  is.    p.  244. 

Notice — ^when  of  intention  not  to  be  bound  by  contract  beyond  time 
limited  shown,    p.  540. 

Outstanding  assets — ^what  constitute  within  publishing  contract  for 
distribution  of  proceeds  on  its  termination,    p.  625. 

Performance— when  by  plaintiffs  is  essential  to  recovery  for  breach. 
p.  259. 

; when  for  sale  of  bond  not  shown,    p.  633. 
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Pleading — ^what  constitutes  variance  where  performance  pleaded, 
p.  633. 

what  does  not  constitute  variance  between  statement  of  claim 

and  evidence  In  action  for  breach,    p.  301. 

when  of  waiver  of  performance  Is  necessary,    p.  633. 

Purchase  of  beer  and  use  of  bar  fixtures — when  fulfillment  of  con- 
tract for  by  saloon  keeper  not  shown,    p.  259. 

Rental  business — ^when  contract  construed  to  require  party  to  turn 
over.    p.  342. 

Rescission — when  contract  with  collection  agency  may  be  subject  of 
by  principal,    p.  437. 

Term  due  and  unpaid — ^how  in  provision  in  publishing  contract  for 
division  of  proceeds  from  sale  of  space  construed,    p.  625. 

Waiver  of  past  breaches — ^what  does  not  constitute,    p.  264. 

CONTRIBUTION. 

Evidence — when  of  indebtedness  of  joint  obligors  on  note  of  corpora- 
tion to  corporation  inadmissible,    p.  25. 
Joint  indorsers — when  liable  to  contribute  to  payment  of  note.    p.  25. 
Right — ^when  does  not  exist,    p.  310. 

corporations. 

Bill  of  interpleader — when  does  not  lie  In  favor  of.    p.  291. 

Evidence — when  authority  of  officer  of  corporation  payee  of  note 
to  make  assignment  must  be  proved  by  assignee,    p.  64. 

when  books  not  identified  so  as  to  be  admissible,    p.  1. 

Identity — when  established,    p.  606. 

Injunction — ^when  discretion  of  chancellor  in  dissolving  temporary 
restraining  sale  of  corporate  stock  not  interfered  with.    p.  407. 

Inspection  of  books  by  stockholder — ^what  time  allowed  within  man- 
damus order,    p.  372. 

when  Improper  motives  of  stockholder  not  bar  to  right  of. 

p.  82. 

^—  when  may  be  enforced,    p.  372. 

when  may  be  made.    p.  82. 

when  may  not  be  made.    p.  82. 

when  petition  of  mandamus  to  compel  allowance  of  is  suffi- 
cient   p.  372. 

when  prior  decision  of  Appellate  Court  as  to  right  of  Is  con- 
clusive,   p.  82. 

when  right  of  stockholder  ceases,    p.  82. 

who  is  proper  party  respondent  in  petition  of  mandamus  to 

enforce  right,    p.  372. 

KnotDledge  of  officer — ^when  not  Imputed  to  corporation,    p.  255. 
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Name— what  Is  right  to  acquire  different  by  usage  or  prescription. 

p.  428. 

when  cannot  acquire  title  to  other  than  corporate,    p.  428. 

Nominal  owner  of  stock — ^when  person  is.    p.  610. 
Nonexistence — ^when  of  charitable  shown,    p.  428. 
OUflcer — when  liable  for  debts  made  in  name  of  corporation,    jp.  275. 
Ownership — when  evidence  InsufDcient  to  show  by  corporation  of 

premises  on  which  factory  is  built    p.  1. 
Parties — ^who  may  Join  in  suit  to  compel  transfer   of  shares  of 

stock,    p.  7. 
Pleading — ^when  bill  to  compel  transfer  of  corporate  stock  on  books 

sufficiently  avers  that  complainant  is  assignee,    p.  7. 
when  declaration  in  action  against  servant  for  negligence  in 

erecting  fence  in  street  is  insufficient,    p.  6. 
Power — ^what  is  to  execute  notes,    p.  255. 
Recovery    on   insurance   contract — when    not   allowed    because    of 

wrongful  act  of  owner  of  all  of  stock,    p.  610. 
Signature — ^what  is  sufficient  to  agreement    p.  491. 

when  word  in  is  descriptio  personae.    p.  491. 

Stock — ^what  is  duty  as  to  transfer  of  on  books  and  issuance  of 

certificates,    p.  7. 
what  is  effect  of  failure  to  transfer  shares  of  indorsed  in  blank 

on  books,    p.  610. 
what  is  right  of  owner  of  certificate  of  to  have  new  and 

smaller  certificates  issued,    p.  7. 
when  blank  transfer  of  may  be  filled  in  with  name  of  remote 

transferee,    p.  7. 
when  declaration  states  good  cause  of  action  for  fraud  in  sale 

of.    p.  1. 
when  duty  to  transfer  and  issue  certificates  enforceable  in 

equity,    p.  7. 
when  instruction  in  action  for  fraud  In  sale  of  is  erroneous. 

p.  1. 
when  Instruction  in  action  for  fraud  in  sale  of  is  erroneous  as 

assuming  facts,    p.  1. 
when  instruction  in  action  for  fraud  in  sale  of  is  erroneous  as 

not  conforming  to  evidence,    p.  1. 
when  transfer  of  valid  as  between  parties,    p.  7. 

COSTS. 

Appeal — when    of    additional    abstract    taxed    against    appellants. 

p.  587. 
Complainant — ^when  assessment  against  is  proper,    p.  488. 
Defendant — when  not  liable  for  on  cross-bill.    p.  450. 
Individual   suing  in   name  of   town — when   liable   for   on   appeal. 

p.  152. 
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Interplwder— when  complainant  acting  colluslvely  or  in  bad  faith 
iB  liable  for.    p.  291. 

when  prc^)erly  assessed  against  complainant,    p.  291. 

Judgment — when  for  cannot  be  entered,    p.  327. 

COURTS. 

County  and  Pro'bate — what  is  nature  of  Jurisdiction  of  in  matters  of 
administration,    p.  366. 

Jurisdiction — what  is  essential  to  to  enter  decree  of  alimony,    p.  327. 

when  have  none  over  question  of  removal  of  member  of  in- 
surance association,    p.  519. 

Prohate — ^when  has  Jurisdiction,    p.  366. 

when  has  no  jurisdiction,    p.  366. 

CREDITORS'  SUIT. 

Bill — ^what   against   one  of   two   Judgment   debtors   should    show. 

p.  310. 
Fraud — when  in  assignment  of  certificate  of  purchase  of  real  estate 

shown,    p.  538. 
when  in   procurement  of  loan  and   use  of  proceeds   shown. 

p.  538. 

CRIMINAL  LAW. 

Bill  of  exceptions — ^what  must  appear  in.    p.  91. 

Bill  of  particulars — when  decision  of  court  in  refusing  to  require  not 
disturbed,    p.  91. 

Conviction — ^when  evidence  as  to  sale  of  intoxicating  liquor  suffi- 
cient to  sustain  under  nuisance  count,    p.  106. 

when  evidence  insufficient  to  sustain  for  selling  cider,    p.  107. 

when  evidence  sufficient  to  sustain  for  selling  malt  liquor. 

p.  107. 

when  evidence  sustains  for  illegal  sale  of  intoxicatliig  liquor. 

pp.  104.  105,  106. 

when  evidence  sustains  for  Illegal  sale  of  liquor  in  anti-saloon 

territory,    p.  91. 

when  for  illegal  sale  of  intoxicating  liquor  in  anti-saloon  terri- 
tory not  sustained  by  evidence,    p.  118. 

Defense — when  former  prosecution  is  not.    p.  91. 

Evidence — ^what  Judicial  notice  taken  of.    p.  91. 

when  of  lack  of  knowledge  of  Intoxicating  quality  of  liquor  by 

seller  is  incompetent,    p.  91. 

when  proof  of  intoxicating  quality  of  Intoxicating  liquors  sold 

in  anti-saloon  territory  is  necessary,    p.  91. 

when  proof  of  intoxicating  quality  of  liquor  sold  in  anti-saloon 

territory  is  unnecessary,    p.  91. 
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Judgment — when  of  guilty  of  vagrancy  reyeraed.    p.  «32. 

Jur^ — when  may  separate,    p.  91. 

Prosecution — ^when  should  be  in  name  of  People  of  State  loe  ylola- 

tioh  of  license  ordinance,    p.  3. 
Question  for  juru — when  Intoxicating  quality  of  liquor  is.    p.  91. 
Reduction  of  fines  and  modification  of  judgment — ^when   proper. 

p.  91. 
Belling  liquor  in  anti-saloon  territory— ^^bX  is  nature  of  offense  of. 

p.  91. 
Vagrancy — ^what  is  essential  to  establish  offense  of.    p.  632. 
Witnesses — when  abridgment  of  right  of  cross-examination  of  is 

prejudicial  error,    p.  118. 
when  competency  shown  to  testify  as  to  quality  of  intoxicating 

liquors,    p.  91« 

CUSTOMS  AND  USAGES.     . 

Custom — ^when  as  to  keeping  of  exit  door  of  street  car  latched  while 
car  is  moving  need  not  be  alleged  or  proved,    p.  629. 

Evidence— -mhen  admission  of  as  to  custom  of  miners  in  operation 
of  cars  is  erroneous,    p.  144. 

when  as  to  custom  of  keeping  exit  door  of  street  car  latched 

until  stopping  of  car  is  admissible,    p.  629. 

DAMAGE3S. 
See  Death. 

Breach  of  c(m(raet— what  is  measure  of  damages  for  as  to  exchange 
of  property,    p.  587. 

-< what  is  measure  of  damages  for  as  to  exclusive  agency,    p.  879. 

what  is  measure  of  damages  for  as  to  purchase  of  gooda 

p.  886. 

Breach  of  warranty — ^what  is  measure  of  damages  for  as  to  heating 
efDciency  of  water  heaters,    p.  464. 

Compromise  of  verdict — ^who  may  take  advantage  of.    p.  464. 

Deposit — what  important  in  determining  whether  penalty  or  other- 
wise,   p.  286. 

Direction  of  verdict — ^when  for  plaintiff  in  action  on  written  contract 
is  error,    p.  608. 

Bvidenoo—^hBi  Is  competent  in  action  by  agent  for  breach  of  con- 
tract of  exclusive  agency,    p.  379. 

when  as  to  Vms  of  profits  is  properly  excluded,    p.  547. 

Excessive — ^when  $400  for  refusal  to  accept  goods  is  not    p.  881. 

^—  when  $600  for  injuries  from  bite  of  dog  is  not    p.  420. 

•  when  $1,250  is  to  extent  of  $400.    p.  12. 

when  $1,500  for  breach  of  contract  is  not.    p.  496, 

when  $2,000  is  not    p.  288. 

when  $2,000  Is  to  extent  of  $500.    p.  694. 
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Excessive — ^when  $2,200  is  not    p.  603. 

when  $2,250  Is  not.    p.  364. 

when  $2,500  Is  not    p.  494. 

when  $3,000  is.    p.  592. 

when  $3,500  1b.    p.  573. 

>  when  14,750  is  not    p.  629. 

when  16,000  is  not    p.  410. 

when  $6,000  Is.    p.  606. 

when  $6,400  is  not    p.  426. 

when  $6,700  is  not.    p.  385. 

when  $8,000  upon  filing  a  remittitur  of  $3,000  is  not    p.  560. 

when  $20,000  is  not    p.  418. 

Excessive  verdict — when  cured  by  -remittitur,    p.  12. 

when  question  of  not  reviewable,    p.  418. 

Fence  vieioers — ^when  have  no  authority  to  «make  appraisement  of. 
p.  145. 

Harmless  error—when  instruction  not  in  conformity  with  pleadings 
is.    p.  603. 

Impairment  of  vision — ^when  evidence  insufDcient  to  show  to  be  due 
to  accident    p.  573. 

Inadequ€tcy — when  verdict  for  plaintiff  not  disturbed  on  ground  of. 
pp.  298,  343. 

Injury  to  property  by  public  improvement — ^what  is  measure  of  dam- 
ages for.    p.  237. 

Instruction — when  erroneous  as  not  based  upon  evidence,    p.  692. 

when  in  action  for  personal  injuries  erroneous  as  not  con- 
forming to  evidence,    p.  12. 

when  in  action  for  personal  injuries  not  misleading,    p.  12. 

Liquidated — ^when  money  deposited  by  tenant  as  security  for  rent 
not  treated  as.    p.  285. 

Liquidated  and  unliquidated — ^what  is  distinction  between,    p.  270. 

Money  deposited  by  tenant  as  security  for  rent — ^what  is  nature  of. 
p.  285. 

Proof — ^necessity  of  as  to  medical  services,    p.  12. 

Proximate  cause — ^when  shown  that  ailments  of  woman  were  not  of 
accident    p.  343. 

Question  for  jury — ^when  as  to  what  caused  resulting  injury  to  hand 
is.    p.  629. 

when  determination  of  damages  is.    p.  37. 

when  whether  ailments  of  woman  are  proximately  attributable 

to  accident  is.    p.  343. 
Remittitur — when  judgment  sustained  upon.    p.  24S. 

when  may  not  be  complained  of.    p.  560. 

Unliqvidttted — ^when  afDdavit  in  attachment  is  for.    p.  270. 

DEATH. 
Evidence — ^what  is  effect  of  witnesses  not  testifying  positively  as  to 
cause  of  death,    p.  108. 
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Instruction — ^when  erroneous  on  ground  of  singling  out  facts,    p.  85. 

when  in  action  for  death  of  child  is  erroneous,    p.  303. 

when  in  action  for  death  of  intending  passenger  killed  by 

street  car  is  erroneous,    p.  85. 

when  on  is  erroneous,    p.  38. 

when  refusal  in  action  for  death  of  intending  interurban  car 

passenger  is  proper,    p.  85. 

Pleadings — ^when  declaration  shows  that  death  of  employee  occurred 
at  place  of  employment,    p.  543. 

Proximate  cause — when  shown  that  contributory  negligence  of  de- 
ceased is.    i>.  550. 

Statute  of  limitations — ^when  demurrer  to  plea  of  is  properly  sus- 
tained,   p.  543. 

Verdict — ^when  |5,060  for  death  of  child  Is  excessive,    p.  38. 

when  |6,000  not  excessiye.    p.  60€. 

DEDICATION. 
Public  road — ^when  not  established  by.    p.  16S. 

DEEDS. 

Conveyance — ^when  contract  for  conveying  land  to  trustee  constitutes 
and  not  trust  and  is  invalid  because  not  signed  by  grantees, 
p.  187. 

Evidence— -when  parol  1b  admissible  to  show  consideration,    p.  469. 

DEPOSITIONS. 
Divorce — ^when  may  be  used  in  suit  for.    p.  562. 

DIVORCE. 

AZimon^— when  increase  in  is  not  erroneous,    p.  507. 

when  right  to  ceases,    p.  327. 

Alim4)ny  and  solicitor^ 9  fees — when  properly  disallowed,    p.  261. 

Contempt  of  court  for  refusal  to  pay  alimony — ^when  order  commit- 
ting defendant  for  will  be  reversed,    p.  595. 

Decree — ^when  upon  petition  for  allowance  of  alimony  is  void  as  be- 
ing entered  without  Juriscfiction.    p.  327. 

Depositions — ^when  may  be  used.    p.  562. 

Jwrisdiction — ^what  is  essential  to  of  court  to  enter  decree  of  ali- 
mony,   p.  327. 

when  order  allowing  alimony  is  void  as  being  without    p.  327. 

Laches — when  wife  barred  by  from  questioning  default  decree, 
p.  562. 

"Notice  of  proceedings — ^when  shown,    p.  562. 

Bervice  of  notice — ^what  is  sufficient  proof  of  by  mail  on  nonresident 
p.  562. 
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DOMICILSL 
Re«<denc9— ^whot  oonaldered  1b  determining,    p.  S48« 

DRAMSHOPS. 

Action — irhen  cause  of  to  subject  property  of  saloon  keeper  to  pay- 
ment of  Judgment  accrues,    p.  1S7. 

Adjudicated  matters — ^what  considered  as  in  equitable  proceedings 
against  saloon  keeper,    p.  157.  * 

Bill  of  particulars — ^when  refusal  of  court  to  require  in  criminal 
prosecution  is  not  error,    p.  91. 

Conviction — ^when  evidence  insufficient  to  sustain  f^  selUng  cider, 
p.  107. 

when  evidence  sufficient  to  sustain,    p.  107. 

when  evidence  sustained  for  illegal  sale  of  intoxicating  liquor. 

pp.  104,  105,  106. 

when  evidence  sustains  under  nuisance  count,    p.  106. 

when  for  illegal  sals  oi  intoKieatiag  Uquor  in  aati-saiooB  t«Tl> 

tory  not  sustained  by  evidence,    p.  118. 

when  for  illegal  sale  of  intoxicating  liquor  in  anti-saloon  terri- 
tory sustained  by  evidenca    p.  91. 

Decree^whevL  in  equitable  proceedings  to  subject  premises  rented 
for  saloon  purposes  to  judgment  against  saloon  keeper  is  erro- 
neous,   p.  157. 

Defense — -Witen  former  prosecution  is  not    pw  91« 

Election — ^who  are  legal  voters  at.    p.  91. 

Evidence — ^what  Judicial  notice  taken  of.    p.  91. 

what  must  be  proved  in  equitable  proceedings  to  subject  rented 

saloon  premises  to  judgment  against  saloon  keeper,    p.  157. 

when  of  lack  of  knowledge  of  intoxicating  quality  by  seller  is 

incompetent    p.  91. 

when  proof  of  intoxicating  quality  of  liquor  sold  in  anti- 
saloon  territory  is  necessary,    p.  91. 

Indictment  and  information — when  date  of  sale  of  liquor  may  be  al- 
leged under  a  videlicet,    p.  91. 

Intoxicating  quality  of  liquor — ^when  proof  of  unnecessary  in  crimi- 
nal prosecution  for  sale  of  in  anti-saloon  territory,    p.  91. 

Judgment— when  excessive  for  illegal  sale  of  liquor  in  anti-saloon 
territory,    p.  91. 

License — ^validity  of  issued  under  void  ordinance,    p.  3. 

License  ordinance — ^when  Invalid,    p.  3. 

'  when  no  conviction  may  be  had  for  violation  of  suspended. 

p.  3. 

wh^n  suspended,    p.  3. 

Lien  against  property  of  owner  of  rented  premises — ^when  for  judg- 
ment against  saloon  keeper  enforceable,    p.  157. 
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Offense  of  selling  liquor  in  anii-s<Uoon  territory — ^what  is  nature  of. 
IK  91. 

Prohibition  of  saJe  of  intoxicatinff  liquors — ^when  ordinance  on  is 
yalid.    p.  11. 

Prosecutiofi^-'wh&t  is  question  iavolTed  in  for  sale  of  malt  liquors, 
p.  »1. 

'■ when  should  be  in  name  of  People  of  State,    p.  8. 

Question  for  /ury— when  intoxicating  quality  of  liquor  is.    p.  91. 

Reduction  of  fines  and  modification  of  judgment — when  proper, 
p.  91. 

Regulation  of  sale  of  liquor — ^when  city  has  power  to  make  ordi- 
nance as  to.    p.  11. 

Witnesses — ^when  competent  to  testify  as  to  quality  of  intoxicating' 
liquor,    p.  91. 

ELECTRICITY. 

J^vidence— when  ordinance  prohibiting  entry  on  school  grounds  in- 
admissible in  action  against  electric  company  for  negligent  in- 
juries,   p.  12. 

EQUITY. 

Amendment  to  hill — when  proirarly  refused,    p.  183. 

Answer — ^what  evidence  is  sulBcient  to  overcome  allegation  of  sworn, 
p.  538. 

Bin — ^when  for  injunction  to  restrain  revocation  of  charter  of  sub- 
ordinate lodge  not  prematurely  filed,    p.  619. 

when  not  multifarious,    p.  7. 

Bill  of  review — ^when  answer  to  should  not  be  stricken,    p.  585. 

when  decree  not  set  aside  on.    p.  686. 

when  is  not  demurrable,    p.  636. 

Burden  of  proof— ^Yiho  has  as  to  new  matter  alleged  in  answer, 
p.  638. 

Certifioate  of  evidence— what  is  function  of.    p.  89. 

Consent  decree— what  constitutes,    p.  686. 

— ->  what  relief  may  be  granted  on  bill  to  review,    p.  686. 

CrosS'hill^-irheiSL  properly  dismissed,    p.  488. 

I>e/efMe— what  is  nature  of  laches  as.    p.  49. 

Delay  in  bringing  suit — when  is  bar  to  recovery,    p.  49. 

Delay  in  flUng  •i4i<— when  for  injunction  against  city  to  require  re- 
moval of  grade  is  fatal,    p.  49. 

Dismissal  of  bill  and  cross-bill — ^when  proper,    p.  188. 

Jurisdiction — ^when  will  assume  of  cause  of  action  for  threatened 
revocation  of  charter  of  subordinate  lodga    p.  619. 

Laches — discretion  of  court  a«  to  determination  ot    p.  49. 

what  constitutes,    p.  49. 
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Laches — ^what  Is  rule  as  to  determination  of.    p.  49. 

when  infant  guilty  of  in  commencing  suit  after  reaching  ma- 
jority,   p.  194. 

when  relief  denied  on  bill  seeking  release  from  contract  and 

cross-bill  denied  on  ground  of.    p.  183. 

when  wife  barred  by  from  que8ti<ming  default  decree  of  divorce. 

p.  662. 

Master's  fees — ^when  increase  in  allowance  of  is  improper,    p.  488. 

when  taxing  of  as  costs  is  improper,    p.  488. 

Parties — ^who  may  Join  In  suit  to  compel  transfer  of  shares  of  cor- 
porate stock,    p.  7. 

Pleading-^when  allegations  of  fact  in  bill  for  injunction  are  insuffi- 
cient,   p.  154. 

when  bill  to  compel  transfer  of  corporate  stock  on  books  suffi- 
ciently avers  that  complainant  is  assignee,    p.  7. 

Record  entry — ^what  required  to  be  made  by  clerk  of  court    p.  39. 

Reference — ^when  to  master  need  not  be  made  of  accounting,    p.  490. 

Relief — ^when  members  entitled  to  against  acts  of  association,    p.  519. 

Retention  of  jurisdiction — when  on  bill  for  reformation  of  contract 
to  exchange  land.    p.  687. 

8pe<$tfio  findings  of  fad — ^when  unnecesBary.    p.  477. 

BSTATBS. 
if er^er— when  of  life  estate  and  rerersion  occurs,    p.  84. 

ESTATES  OF  DECEDENTS. 

Assiffnment  of  claim — when  husband  taking  for  funeral  expenses  of 
wife  paid  undertaker  is  not  in  position  of  latter,    p.  204. 

Authority  of  executor — ^when  not  possessed  to  collect  rents,    p.  362. 

Claims — ^what  Is  effect  of  classification  of  on  liability  of  husband 
for  funeral  expenses  of  wife.    p.  204. 

when  not  prematurely  filed  or  contingent,    p.  26. 

County  and  ProlKUe  Courts — what  is  nature  of  Jurisdiction  of  in 
matters  of  administration,    p.  366. 

Execution — ^when  award  of  against  executor  improper,    p.  204. 

Executors — ^wh^i  duty  of  to  make  defense  to  claim,    p.  26. 

Funds  subject  to  distriJnUion — ^when  evidence  sufficient  to  show  ex- 
istence of.    p.  27. 

Order  allowing  or  disalloiving  claim — ^when  may  be  set  aside,    p.  S66. 

Pleadings — ^when  written  unnecessary,    p.  26. 

Presumption — when  exists  that  evidence  was  sufficient  to  establish 
fraud  in  allowance  of  child's  award  in  account  of  executrix, 
p.  366. 

Review — ^what  presumption  arises  in  absence  of  bill  of  exertions, 
p.  366. 
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Review — ^when  case  tried  de  novo  on  appeal  from  Probate  Court  to 

Circuit  Court,    p.  366. 
when  presumed  that  necessary  steps  were  had  In  Circuit  Court 

against  executrix  falling  to  account  for  assets,    p.  366. 

ESTOPPEL. 

Replication — ^when  negatives  all  elements  of  estoppel  by  suit    p.  608. 
Suit — ^when  estoppel  by  does  not  arise.,  p.  608. 

when  estoppel  by  reason  of  arises,    p.  607. 

Upholding  marrktge — when   estoppel   inapplicable   for   purpose  of. 

p.  261. 
Verdict — ^when  doctrine  of  estoppel  by  is  applicable,    p.  197. 

BVIDENCB. 

Adjudication  of  correctness  of  reports  of  conservator— 'when  proof 
of  insufficient,    p.  36. 

Admission — what  constitutes  of  existence  of  contract,    p.  336. 

what  eyidence  is  competent  as  that  employer  was  not  under 

Workmen's  Compensation  Act    p.  411. 

Authority  of  oj^lcer^-when  must  be  shown  by  record,    p.  67. 

Best — ^what  is  of  contents  of  telegram,    p.  379. 

Burden  of  proof — what  is  rule  as  to  where  holder  of  note  makes 
proof  of  assignment    p.  64. 

—  when  authority  of  agent  to  make  assignment  of  note  must  be 
proved,    p.  64. 

when  of  proving  negligence  in  making  Inspection  of  equip- 
ment of  car  is  on  plaintiff,    p.  463. 

when  on  assignee  of  note  to  show  authority  of  officer  of  cor- 
poration to  make  assignment    p.  64. 

when  on  assignee  to  show  proper  assignment  of  note.    p.  64. 

when  on  initial  carrier  to  show  lawful  excuse  for  failure  to 

deliver  stock,    p.  61. 

when   on   plaintiff   in   action    on   accident   insurance   policy. 

p.  160. 

when  on  plaintiff  in  action  on  contract  for  purchase  of  bond. 

p.  633. 

-^-*  when  on  plaintiff  to  prove  receipt  of  money  by  agent    p.  406. 

when  rule  that  is  upon  holder  to  show  acquirement  of  title  in 

due  course  is  inapplicable,    p.  64. 

— '—  who  has  as  to  sanity  of  testator  in  will  contest    p.  116. 

Condition  of  road  after  accident — ^what  admissible  to  show.    p.  283. 

Copy  of  telegram — ^when  admissible,    p.  379. 

Corporate  hooks — ^when  not  identified  so  as  to  be  admissible,    p.  1. 

Degree  of  proof — what  required  in  action  by  servant  for  injuries  due 
to  violation  of  Structural  Act.    p.  411. 

Excludedr— when  treated  by  Appellate  Court  as  If  admitted,    p.  204. 

Vol.  CCV  42 
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BxhiUtian  of  injured  meml>er— when  is  not  error,    p.  560. 

Experiments — ^when  not  competent,    p.  169. 

^a?yert«— what  Is  effect  of  testimony  of  as  to  yalue  of  services  of 

attorney,    p.  244. 
when  admission  of  conjecture  and  speculation  of  is  reversible 

error,    p.  573. 

when   of   commercial  marketability   of   article  manufactured 

with  dies  is  inadmissible,    p.  70. 

Former  trial — when  on  is  inadmissible,    p.  629. 

Foundation  for  proo/--what  is  necessary  of  conservator's  reports, 
p.  85. 

Hypothetical  question — when  answer  of  medical  witness  to  is  in- 
competent,   p.  348. 

Indebtedness  of  joint  obligors — when  of,  on  note  of  corporation  to 
corporation  is  inadmissible,    p.  28. 

Judicial  notice — ^what  taken  of.    p.  91. 

when  not  taken  of  rules  of  Municipal  Court  of  Chicago,    p.  462. 

Lack  of  knowledge  of  intoxicating  quality  of  liquor  by  seller — ^when 
evidence  of  Is  incompetent    p.  91. 

Loss  of  profits — when  as  to  Is  properly  excluded,    p.  547. 

Making  of  loan — ^when  evidence'  as  to  admissible,    p.  47. 

Notice  to  produce  original  letter — when  is  unnecessary  as  basis  for 
secondary,    p.  540. 

Opinion — when  inadmissible  as  constituting  expression  ol    p.  SOS. 

when  not  competent    p.  169. 

when  of  medical  witness  may  not  be  given,    p.  573. 

Oral — ^when  as  to  actlonp  of  school  board  at  meeting  admissible, 
p.  57. 

Ordinances — ^when  exclusion  of  is  not  error,    p.  289. 

when  prohibiting  entry  on  school  grounds  inadmissible  in  ac- 
tion against  electric  companies  for  negligent  .injuries,    p.  12. 

Parol — ^when  admissible  to  show  consideration  In  deeds,    p.  469. 

when  admissible  to  show  testimony  given  and  questions  deter- 
mined by  Judgment  offered  as  bar  of  claim,    p.  197. 

when  inadmissible  to  vary  contract    p.  882. 

Payment  of  indorser  for  indorsement — ^when  as  to  is  properly  ex- 
cluded,   p.  316. 

Preponderance — ^what  constitutes,    p.  147. 

what  does  not  constitute,    pp.  239,  450,  590. 

when  instruction  on  is  misleading,    p.  462. 

when  plaintiff  must  establish  case  by.    p.  462. 

when  plaintiff  only  required  to  establish  case  by.    p.  538. 

Presumption — ^when   exists   that   each   person   signing  instrument 
adopts  seal.    p.  349. 

when  exists  that  time  limitation  in  indemnity  bond  for  re- 
covery of  damages  is  waived,    p.  122. 

when  presumed  attorneys  have  authority  to  act    p.  194. 
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Preiwmption — ^when  presumed  common  law  is  In  force,    p.  387. 

wli«a  preeumed  lotteni  were  reoetred.    p.  S40. 

RatificatUm  by  controlling  board  by  vote  of  ooMract  of  o|lcer— what 

is  method  of  proof  of.    p.  57. 
Ratification  of  contract  by  officer  for  ^orrouHng  money — ^when  must 

be  proved  by  records,    p.  57. 
Rebuttal — ^when  competent    p.  108. 

when  not  proper,    p.  €9. 

Ringing  of  street  oor  betlr-^hen  evidence  as  to  la  competent  as 

bearing    on    contributory    negligence    of    automobile    driver. 

p.  464. 
Skiagraph — ^when  exclusion  of  is  of  little  importance,    p.  169. 
Subjective  oonditions — ^when  witness  may  not  testify  as  to.    p.  673. 
Value  of  goods — ^when  as  to  is  properly  adniiltted  in  action  of  trover. 

p.  533. 
Value  of  improvements  in  real  estate  and  cost — ^what  considered  in 

determining,    p.  478. 
Weight — when  testimony  of  one  witness  not  to  be  given  greater 

than  that  of  opposing  witnesses,    p.  167. 

EXCHANGE  OP  PROPBRTT. 
Damages — ^what  is  measure  of  for  breach  of  contract  for.    p.  587. 

EXECUTION. 

Executor — ^when  award  against  Is  Improper,    p.  204* 

Personalty — ^when  levy  may  be  made  upon.    p.  41. 

TrUa  of  right  of  property— -what  is  purpose  of  proceedings  for. 

p.  246. 
-^-^  when  proceedings  for  dismissed  for  misjoinder  of  plaintiffs. 

p.  246. 
when  proceedings  for  may  not  be  maintained  by  claimants 

jointly,    p.  247. 

EXECUTOBS  AND  ADMINISTRATORS. 
See  Estates  of  Decedents. 

FBNCEa 

Viewers — when  have  no  authority  to  determine  character  of  fence 

to  be  built    p.  145. 
when  have  no  authority  to  make  appraisement  of  damages. 

p.  146. 
— '-^When  party  erecting  fence  entitled  to  recover  one-half  of  fees 

and  expenses  ot    p.  145. 
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FORCIBLE  ENTRY  AND  DETAINER. 

Action — ^when  d06B  not  lie  in  favor  of  landlord  against  tenant  under 
mining  lease,    p.  258, 

FRAUD. 

Actionable — ^what  is  not    p.  537. 

Contract — ^what  are  prerequisites  to  relief  against    p.  183. 

Fraudulent  procurement  of  loan  and  use  of  proceeds — ^when  shown. 

p.  538. 
Pleading — when  declaration  states  good  cause  of  action  for  fraud  in* 

sale  of  stock,    p.  1. 
Question  for  jury — ^wh^i  in  procurement  of  release  is.    p.  387. 

FRAUDS,  STATUTE  OF. 

Original  or  collateral  promise — what  is  test  as  to.    p.  67. 
Promise  to  pay  for  goods  sold  on  credit  to  third  person^— wh&i  not 
binding,    p.  67. 

FRAUDULENT   CONYETANCEa 
Bulk  Bales  Act — ^when  transfer  within,    p.  41.  ^ 

GAMING. 
Gambling  contract — ^what  constitutes  unenforceable,    p.  346. 

GARNISHMENT. 

Retention  of  funds — ^when  by  gi^mlshee  not  proper,    p.  300. 

when  by  garnishee  pending  writ  of  error  is  not  proper,    p.  300. 

GUARANTY. 

Consideration — ^when  independent  unnecessary,    p.  349. 

when  of  lease  is  supported  by.    p.  469. 

Construction — when  deemed  to  be  as  broad  as  terms  of  lease,    p.  349. 

Evidence — when  nonpayment  of  notes  need  not  be  proved  by  plain* 
tiff.    p.  608. 

when  tends  to  show  belief  of  creditor  that  obligation  was  orig- 
inally that  of  person  other  than  defendant,    p.  67. 

Execution — ^when  as  sureties  shown,    p.  325. 

when  before  signing  and  delivery  of  lease  shown,    p.  349. 

Giving  of  credit  to  third  person — ^when  shown,    p.  67. 

CHving  of  credit  to  thifd  person  only — what  is  evidence  as  to.    p.  67, 

Notice  of  default — ^what  is  sufficient  to  guarantor,    p.  349. 

ohligation  of  guarantor — when  becomes  fixed,    p.  349. 
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HBALTH. 

Destruction  of  stock  coming  from  Quarantined  territoru — ^when  not 
proper,    p.  51. 

State  Board— when  right  to  sue  for  and  recover  penalties  for  prac- 
ticing medicine  without  certificate,    p.  32. 

HUSBAND  AND  WIPE. 

Burial  expenses  of  wife — ^what  is  effect  of  classification  of  claims 
against  estate  on  liability  of  husband  for.    p.  204. 

what  is  effect  of  Married  Women's  Act  on  liability  of  husband 

for.    p.  204. 

what  is  effect  of  renouncement  of  husband  under  will  on  lia- 
bility for.    p.  204. 

when  husband  relieyed  from  liability  for.    p.  204. 

when  husband  taking  assignment  of  claim  for  paid  under- 
taker is  not  in  position  of  latter,    p.  204. 

when  liable  for.    p.  204. 

IMPROVEMENTS. 

Evidence — what  considered  in  determining  value  of  improvements 

and  cost.    p.  478. 
Reasonal>le  value— when  owner  of  land  liable  for.    p.  478. 

INDEMNITY. 

Contract— who  may  indemnify  himself  by  against  damage  by  loss 
of  property,    p.  122. 

Estoppel — ^when  surety  precluded  from  raising  objection  that  dec- 
laration does  not  show  ownership  of  premises  in  plaintiff, 
p.  122. 

Notice  of  default — ^when  waived,    p.  122. 

Pleading — ^what  defense  should  be  specially  pleaded  in  original 
declaration  in  action  on  building  construction  bond.    p.  122. 

when  declaration  in  action  on  bond  not  demurrable  on  ground 

that  action  is  prematurely  brought,    p.  122. 

•>—  when  declaration  in  action  on  bond  to  insure  performance  of 
building  contract  shows  interest  of  plaintiff  in  premises, 
p.  122. 

when  declaration  in  action  on  building  contractor's  bond  Is 

sufficient    p.  122. 

when  plea  in  action  on  building  construction  bond  demurrable 

as  raising  question  of  law.    p.  122. 

when  special  pleas  to  declaration  in  action  on  building  con- 
struction bond  are  insufficient    p.  122. 

Time  limitation  in  bond  for  recovery  of  damages — when  presumed 
to  be  waived,    p.  122. 
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INDICTMENT  AND  INFORMATION. 

Bin  ot  jwrficMtor*— when  refusal  of  court  to  require  is  not  error. 

p.  91. 

when  State  required  to  furnish,    p.  91. 

yi<lelicet— when  date  of  sale  of  Intoxicating  Uquor  mar  be  alleged 

under,    p.  9L 

INFANTS. 

Commencement  of  suit  after  reacMng  mayoHfy— when  guilty  of 

laches  In.    p.  194. 
Or(m^— liability  for.    p.  12. 

Guardian  ad  litem — when  allowance  to  Is  not  Improper,    p.  362. 
-— —  when  court  presumed  to  know  reasonable  yalue  of  services  ot 

9.  se2. 

INJUNCTION. 

A.99ionmenU  ot  error— when  because  of  granting  disregarded, 
p.  154. 

Bin— when  against  use  of  trade  name  Is  sufficient,    p.  376. 

^—  when  dismissal  of  to  enjoin  collection  of  judgment  on  ground 
of  fraudulent  procurement  Is  proper,    p.  458. 

Dissolution — ^when  discretion  of  chancellor  In  making  of  temporary 
not  Interfered  with.    p.  407. 

Merits  of  case — ^when  not  passed  on.    p.  154. 

Order  refusing  to  dissolve  temporary — ^when  against  obtaining  pos- 
session of  note  by  assignee  not  disturbed,    p.  154. 

when  not  disturbed,    p.  154. 

Pleadinff — ^when  allegation  of  fact  Insufficient    p.  154. 

Preliminarv — ^what  Is  important  consideration  In  determining  pro- 
priety of  granting  or  dlssolylng.    p.  154. 

Rem>oval  of  grade  (y  dtu — ^when  delay  In  filing  suit  for  Is  fataL 
p.  49. 

Revocation  of  charter  of  subordinate  lodge — ^when  against  Is  prop- 
erly granted,    p.  519. 

Surety  on  bond — ^when  contract  by  relating  to  appeal  Includes  re- 
view by  writ  of  error,    p.  320. 

INSANE  PEaiSONS. 

Charge — ^what  not  proper  against  ward.    p.  36. 

Conservator — ^how  may  not  act.    p.  35. 

Evidence — ^what  Is  necessary  foundation  for  proof  of  conservator's 
reports,    p.  35. 

when  proof  of  adjudication  of  correctness  of  reports  of  con- 
servator Insufficient    p.  35. 
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INfexRUCTIONS. 

Accuracu — ^when  necessaiy.    p.  821. 

Amount  of  proof — when  on  erroneous,    pp.  411,  462. 

Argumentatii^e—Vfhen  erroneous  on  ground  of  being  and  mislead- 
ing,   p.  497. 

Asaumption  of  facts — ^when  erroneous  on  ground  of.  pp.  1,  »03, 
494. 

Conformity  to  evidence — when  erroneous  because  not  In.    pp.  1,  233. 

when  In  action  for  death  of  child  erroneous  on  ground  of  lack 

of.    p.  303.       ^ 

when  in  action  for  personal  Injuries  erroneous  on  ground  of 

lack  of.    pp.  12,  692. 

when  properly  refused  on  ground  of  lack  of.    pp.  411,  543. 

Correctness — when  essential,    p.  303. 

Death — ^when  in  action  for  erroneous,    p.  38. 

when  in  action  for  of  child  erroneous,    p.  303. 

Directing  verdict — when  in  action  for  death  of  intending  passenger 
killed  by  street  car  erroneous,    p.  86. 

Disregard  faulty  counts — when  not  error  to  refuse  to  direct  Jury  to. 
p.  694. 

Duty  of  carrier — ^when  on  towards  passengers  erroneous,    p.  385. 

Duty  of  owner  as  to  allowing  employee  to  enter  mine — when  giving 
of  based  on  nonexistent  statute  as  to  erroneous,    p.  144. 

Giving  of  warning  signals  ty  train  approaching  crossing — when  as 
to  erroneous,    p.  38. 

Injury  to  miner  by  falling  of  top  of  cage — ^when  on  erroneous, 
p.  119. 

Misleading — when  in  action  for  personal  injuries  against  employer 
who  has  elected  not  to  come  under  Workmen's  Compensation 
Act  not.    p.  169. 

when  in  action  for  personal  injuries  not.    p.  12. 

when  on  what  constitutes  ordinary  care  not    p.  385. 

Modification — ^when  in  action  to  recover  damages  for  Injuries  caused 
by  automobile  improper,    p.  321. 

when  on  liability  of  owner  of  automobile  for  injury  by  third 

person  driving  car  improper,    p.  321. 

■' when' proper,    p.  80. 

Negligence — ^when  on  liability  where  negligence  of  another  con- 
tributes to  injury  correct,    p.  13. 

Offer — necessity  of.    p.  166. 

Preponderance  of  evidence — ^when  on  misleading,    p.  462. 

Refusal — ^when  in  action  by  employee  for  damages  for  personal  in- 
juries against  employer  not  under  Workmen's  Compensation 
Act  proper,    p.  169. 

when  on  test  of  negligence  of  driver  of  express  wagon  injuring 

pedestrian  proper,    p.  571. 

when  proper,    pp.  108,  119,  364. 

when  proper  in  action  for  death  of  intending  passenger,    p.  85. 
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Singling  out  facts — when  erroneous  on  ground  of.    p.  85. 

Theory — ^when  In  action  for  injuries  by  dog  properly  refused  as 
based  on  wrong,    p.  529. 

Voluntary  intoxication  at  contributory  negligence — ^when  on  erro- 
neous,   p.  497. 

Witnesses — when  on  credibility  of  not  erroneous,    p.  147. 

when  on  Interest  of  in  result  erroneous,    p.  303. 

when  proper  on  weight  given  testimony  of  interested  party. 

p.  879. 


i 
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Accident — when  Injury  not  due  to.    p.  150. 

Application — when  truth  of  statements  in  as  to  health  shown, 
p.  334. 

Assumption  of  benefit  certificate — when  by  another  company  not 
shown,    p.  585. 

Avoidance  of  fire  policy — ^when  use  of  automobile  by  mortgagor 
works,    p.  605. 

Change  of  beneficiaries — ^what  is  right  of  holder  of  benefit  certificate 
{IS  to.    p.  45. 

when  attempted  in  benefit  certificate  becomes  effectlTe.    p.  45. 

when  equitable  rule  as  to  inapplicable  In  action  at  law.    p.  45. 

Collision  of  automobile  with  stationary  object — when  not  shown, 
p.  335. 

Contract — what  are  limits  of  rule  as  to  liberal  construction  of  in 
favor  of  insured,    p.  605. 

when  for  reinsurance  is  ultra  vires,    p.  585. 

Courts — ^when  have  no  jurisdiction  over  question  of  removal  of  mem- 
ber of  association,    p.  519. 

Equitable  relief — ^when  members  of  association  entitled  to  against 
association,    p.  519. 

Equity — when  will  take  cognizance  of  threatened  revocation  of  char- 
ter of  subordinate  lodge,    p.  519. 

Evidence — ^when  burden  of  proof  on  plaintiff,    p.  150. 

when  sufficient  to  sustain  verdict  for  plaintiff  in  action  on  ac- 
cident policy,    p.  108. 

False  statements  by  insured  in  application — what  is  not  evidence  of 
knowledge  of.    p.  334. 

Fire — ^what  Is  nature  of  contract  of.    p.  297. 

when  incendiary  origin  of  shown,    p.  610. 

when  recovery  not  allowed  on  policy  of  because  of  wrongful 

act  of  owner  of  all  of  stock  of  corporation,    p.  610. 

Injunction — when  bill  for  to  restrain  revocation  of  charter  of  sub- 
ordinate lodge  not  prematurely  filed,    p.  519. 

Loss  of  building  during  course  of  construction — ^when  owner  is  not 
entitled  to'  compensation  for.    p.  297. 

Notice  Of  l09S — when  waived,    p.  334. 
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Notice  of  sickness  of  animal — what  Is  not  excuse  for  noncompliance 

with  provision  for.    p.  28. 
what  shows  knowledge  by  insurer  of  failure  to  give  prompt 

p.  23. 

when  failure  to  give  required  is  shown,    pp.  28,  30. 

Notice  to  insurer — ^what  Is  effect  of  failure  to  comply  with  provision 

in  policy  as  to  of  sickness  of  or  accident  to  animal,    p.  28. 
what  meaning  given  words  "at  once"  in  live  stock  policies  for 

notice  of  sickness  of  or  injury  to  animal,    p.  28. 
when  provision  for  as  to  accident  to  or  Illness  of  animal  is 

valid,    p.  28. 
Proofs — what  is  sufficient  notice  of  Insured's  death  obviating  neces- 
sity of  formal,    p.  334. 

when  formal  of  death  waived,    p.  334. 

Prorating  of  claim — ^when  should  be  made  because  holder  of  accident 

policy  is  engaged  in  more  hazardous  employment    p.  254. 
Question  for  jury — ^when  fraud  and  duress  in  procurement  of  release 

is.    p.  887. 
Release — when  Is  not  bar  to  action  on  accident  policy,    p.  387. 
Restriction  of  use  of  automobile — when  provision  in  fire  policy  for 

applies  to  both  mortgagor  and  mortgagee,     p.  605. 
Revocation  of  charter  of  subordinate  lodge — when  injunction  against 

is  properly  granted,    p.  519. 
Right  of  recovery  under  accident  policy — when  justification  for  dis- 
pute as  to  not  shown,    p.  387. 
Rights  of  beneficiaries — when  are  vested  in  benefit  certificate,    p.  45. 

when  in  benefit  certificate  attach,    p.  45. 

Settlement — ^when  extent  of  influence  of  injuries  on  will  in  making 

is  for  jury.    p.  387. 

when  incapacity  of  insured  to  make  is  question  for  jury.    p.  387. 

Witnesses-^wh&t  is  effect  of  not  testifying  positively  as  to  cause  of 

death  of  insured,    p.  108. 

INTEREST. 

Allowance-^when  not  proper,    p.  233. 

when  proper,    p.  478. 

Contract — when  for  payment  by  city  on  money  advanced  Is  Illegal, 
p.  67. 

INTBRPLEADBR. 

Sill — when  does  not  lie  in  favor  of  corporation,    p.  291. 
Costs — ^when  complainant  acting  coUuslvely  or  in  bad  faith  is  liable 
for.    p.  291. 

when  properly  assessed  against  complainant    p.  291. 

Party — ^who  may  not  be  required  to  interplead  as.    p.  327. 
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INTOXICATING  UQUORS. 
See  Dbambhopb. 

JITDGMENT. 

Affidavit  of  defense — when  in  support  of  motion  to  set  aside  jadg- 
ment  by  confession  on  lease  Is  sufficient,    p.  684. 

Amendment — what  may  be  made  after  term.    p.  376. 

Oonstntction — ^when  made  in  light  of  pleadings  and  other  parts  of 
record,    p.  697. 

Decree  in  personam — ^when  cannot  be  entered,    p.  327. 

Default — ^what  is  effect  of.    p.  196. 

Defects — how  in  are  to  be  taken  advantage  of.    p.  468. 

Dismissal  of  hill  to  enjoin  Collection  of — when  proper,    p.  468. 

Error  in  fact — ^what  is.    p.  612. 

what  is  nature  of  motion  for  correction  of.    p.  612. 

Evidence — ^when  exclusion  of  as  to  basis  of  assessment  of  damages 
for  overflow  of  land  in  prior  action  is  erroneous,    p.  197. 

—  when  parol  is  admissible  to  show  testimony  given  and  ques- 
tions determined  in  prior  action,    p.  197. 

Former  adjudication — what  considered  as  adjudicated  matters  in 
equitable  proceedings  to  subject  rented  saloon  premises  to 
Judgment  against  saloon  keeper,    p.  167. 

Full  faith  and  credit — when  of  foreign  court  entitled  to.    p.  327. 

Motion  in  arrest — ^when  in  action  for  death  is  properly  denied, 
p.  293. 

Motion  to  set  aside — when  properly  denied,    p.  490. 

Res  judicata — ^what  doctrine  of  embraces,    p.  26. 

when  doctrine  of  applies,    p.  197. 

Reversal — when  had  against  all  Joint  defendants.  ^  p.  5. 

Vacation — how  affidavit  in  support  of  motion  for  is  construed,    p.  542. 

what  are  essentials  of  affidavit  in  support  of  motion^for.    p.  642, 

when  affidavit  in  support  of  motion  for  is  insufficient,    p.  642. 

Writ  of  error  coram  nohis — ^what  is  function  of.    p.  612. 

JURY. 

Juror — ^when  evidence  Insufficient  to  show  incompetency  of.    p.  11. 
Separation — ^when  proper  in  criminal  case.    p.  91. 

LANDLORD  AND  TENANT. 

Oom/mon  ivap — ^what  constituted  which  landlord  is  under  duty  to 

repair,    p.  809. 

when  landlord  liable  for  injury  due  to  nonrepair  of.    p.  309. 

Covenant — ^when  implied  that  stone  will  be  quarried  with  reasonable 

diligence  exists,    p.  268. 
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Defective  condition  of  porchn^whem.  notion  hy  Hmdlord  of  Bhown. 
p.  309. 

DeMery  of  lease — ^what  does  not  constitute,    p.  349. 

Deposit  hy  tenant  as  security  for  rent — ^what  ip  nature  of.    p.  285. 

Evidence — when  ezeluslon  of  in  action  for  rent  is  reversible  error, 
p.  266. 

Forcible  entry  and  (f6te4ner-*wlien  aetloft  ^f  does  mot  lie  in  favor 
of  landlord  against  tenant    p.  268. 

Judgment — ^when  affidavit  of  defense  in  Mipport  of  motion  to  set 
aside  by  confession  on  lease  is  sufikient    p.  6S4. 

Lease — what  constitutes,    p.  416. 

what  does  not  work  forfeiture  of.    p.  86ft. 

when  cancellation  of  not  shown,    p.  349. 

when  construed  against  party  drafting  it    p.  266. 

when  reletting  of  abandoned  premises  does  not  constitute  ter- 
mination of.    p.  416. 

when  tenant  no  right  to  terminate,    p.  266. 

Liquidated  damages — ^when  money  deposited  by  tenant  as  security 
for  rent  not  treated  as.    p.  285. 

Pleading — what  need  not  be  attached  to  statement  of  claim  In  ac- 
tion for  rent.    p.  668. 

when  statement  of  claim  in  action  for  rent  is  sufficient    p.  440. 

Possession  of  premises  under  tease — what  does  not  constitute, 
p.  349. 

Rent — when  taking  possession  of  abandoned  premises  ^oes  liot  re- 
lieve tenant  from  liability  for.    p.  416. 

when  tenant  may  not  offset  against  damages  for  interference 

with  use  of  premises,    p.  558. 

when  tenant  not  entitled  to  apportionment  of.    p.  558. 

Surrender  of  tenancy — what  insufficient  to  (jonstitute.    p.  416. 

Tenancy  from  month  to  month — ^when  tenant  accepting  unsigned 
written  lease  may  not  claim  existence  of.    p.  691. 

Termination  of  tenancy — when  notice  of  necessary  by  tenant  from 
month  to  montlu   p.  440. 

LIMITATION  OP  ACTIONS. 

Accrual  of  cause  of  action — when  to  subject  property  of  saloon  keeper 

to  payment  of  Judgment  occurs,    p.  157. 
Pleading — ^when  demurrer  to  plea  of  statute  is  properly  sustained 

in  aetkm  for  death,    p.  643. 

MALICIOUS  PROSE2CUTION. 

Advice  of  prosecuting  attorney — when  person  acting  on  not  liable  for 
arrest  of  plaintiff  on  criminal  charge,    p.  421. 

Consultation  loith  attorney— when  person  having  not  liable  for  in- 
stitution of  criminal  proceedings,    p.  421. 
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Evidence — what  must  be  proved  In  action  for.    p.  414. 
Probable  cause  and  want  of  moZice — ^when  shown,    p.  414. 

MANDAMUS. 

Judgment — when  binds  defendant  in  representative  capacity,    p.  697. 

Order— what  time  allowed  to  stockholder  to  examine  books  within, 
p.  372. 

Party — ^who  is  proper  party  respondent    p.  372. 

Petition — ^when  shows  that  relation  of  defendant  to  suit  is  in  repre- 
sentative capacity,    p.  597. 

when  to  compel  allowance  of  inspection  of  books  of  corpora- 
tion by  stockholder  is  sufficient,    p.  372. 

BiARRIAGE. 

Estoppel — ^when  doctrine  of  inapplicable  to  uphold,    p.  261. 
First  cousins — when  between  is  void.    p.  261. 

when  between  not  declared  to  be  valid,    p.  261. 

Performance  by  minister  of  church  of  parties — ^when  immateriaL 
p.  261. 

MASTER  AND  SERVANT. 

Commissions — when  employee  entitled  to  on  sales,    p.  167. 

when  verdict  for  plaintiff  in  action  to  recover  not  sustained 

by  evidence,    p.  167. 
Defense — when  of  assumed  risk  not  excluded,    p.  156. 
Duty  of  master — what  is  towards  servant  of  independent  contractor 

in  place  of  danger,    p.  550. 
Evidence — when  burden  of  proving  contract  for  commissions  is  on 

plaintiff,    p.  590. 
^—  when  negligence  of  fellowHBervant  and  due  care  of  car  car- 
penter shown,    p.  418. 
Federal  lata — ^when  controls  in  action  for  personal  injuries,    p.  166. 
Foreign  law — ^when  governs  as  to  liability  for  injuries  to  servant, 

p.  418. 
Handrail  on  stairwa/y — ^what  is  not  proper,    p.  494. 

when  failure  to  provide  proper  is  shown,    p.  494. 

Instructions — ^when  as  to  amount  of  proof  erroneous,    p.  411. 
when  in  action  for  death  of  employee  properly  refused  as  not 

in  conformity  with  evidence,    p.  543. 

when  properly  refused  as  not  conforming  to  evidence,    p.  411. 

Miners — see  Minss  and  Minerals. 

Negligence — when  of  master  shown,    p.  560. 

when  of  street  car  repair  foreman  in  handling  trolley  pole 

while  employee  is  on  ladder  on  side  of  car  not  shown,    p.  257. 
when  railroad  engaged  in  interstate  commerce  liable  for  of 

fellow-servant  of  employee,    p.  156. 
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Place  of  accident — when   shown  that  employee  was  properly  at 

p.  543. 
Pleading — when  declaration  shows  that  death  of  employee  occurred 

at  place  of  employment,    p.  543. 
Premises — what  part  of  need  not  be  kept  safe.    p.  643. 
Proximate  cause  of  injury — when  shown  that  contributory  negligence 

of  servant  is  not.    p.  560. 
Question   for  jury — ^when   contributory   negligence   of   servant   is. 

p.  560. 
V—  when  whether  servant  was  working  at  place  of  accident  at  time 

of  death  is.    p.  543. 
Relation — ^when  does  not  exist,    pp.  528,  551. 

when  of  vice  principal  shown,    p.  560. 

when  shown  between  owner  and  person  repairing  building. 

p.  606. 
Safe  place — ^when  rule  that  employer  not  required  to  keep  where  con- 
ditions are  changing  has  no  application,    p.  543. 
Shunting  cars  on  switching  track — when  by  railroad  company  does 

not  constitute  negligence,    p.  48. 
Sufficiency  of  evidence — ^what  degree  of  proof  required  in  action  by 

servant  for  injuries  due  to  violation  of  Structural  Act    p.  411. 
Verdict — when  evidence  supports  in  action  for  wages,    p.  557. 
Warning — when  shown  that  servant  had  timely  of  movement  of 

boxes,    p.  543. 

MECHANICS'  LIENS. 

Contractor — who  is  not    p.  249. 

Evidence — what  subcontractor  suing  owner  and  contractor  at  law 
must  show.    p.  609. 

when  need  not  be  shown  that  owner  owed  original  contractor. 

p.  317. 

Judgment — ^what  in  action  at  law  by  subcontractor  against  con- 
tractor and  owner  must  recite,    p:  609. 

Notice — when  owner  charged  with  of  right  of  subcontractors  to  en- 
force payment  of  contracts  out  of  building,    p.  317. 

Petition  for  enforcement — when  shown  to  have  been  filed  in  apt  time, 
p.  317. 

Subcontractor — ^who  is.    p.  249. 

Waiver  of  lien — what  is  effect  of  by  contractor,    p.  249. 

Work  in  street — ^when  lien  lies  for.    p.  452. 

MINES  AND  MINERALS. 

Evidence — when  admission  of  as  to  custom  of  miners  in  operation 
of  cars  is  erroneous,    p.  144. 

Falling  of  top  of  cage — when  mine  operator  liable  for  injury  to  em- 
ployee caused  by.    p.  119. 
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Forcible  entry  and  detainer— when  action  of  does  not  lie  in  tKTw  of 

landlord  against  tenant    p.  258. 
Inetructian — when  in  action  by  miner  for  injuries  from  fiallins  from 

top  of  cage  erroneous,   p.  119. 
— ^  when  on  nonexistent  statute  as  to  duty  of  owner  as  to  allowincr 

employee  to  enter  mine  is  erroneous,    p.  144. 
Quarrving  of  stone— -whea  implied  covenant  as  to  with  reasonable 

diligence  exists,    p.  258. 
Statute— what  is  purpose  of  requiring  metal  coYers  on  cages,   p.  119. 

MORTGAGES. 

AMSianee$  of  interest  of  cross  oom|»Ia4nan^-^what  are  rights  of  in 
decree  of  foreclosure,    p.  818. 

Assignment  of  interest  in  decree  of  /oredomirff— what  constitutes 
and  not  of  debt   p.  313. 

Decree—when  of  foreclosure  afflnned  in  part    p.  488. 

when  order  directing  receiyer  to  ]:ecoYer  amount  of  deficiency 

is  vacated  by  order  of  vacation,    p.  622. 

Extension  of  Ukm — ^when  agreement  to  make  by  authorized  person 
not  shown,    p.  345. 

Note  secured  by  trust  deed— when  becomes  part  of  estate  and  passes 
by  wllL    p.  839. 

Rents,  issues  and  profits — ^when  owner  of  equity  of  redemption  en- 
titled to  during  redemption  period,    p.  622. 

Want  of  coneideration  for  notes — ^when  not  shown,    p.  450. 

MUNICIPAL  COURT  OF  CHICAGO. 

Abstract — when  record  will  not  be  examined  for  omission  In.  p.  443. 

Action  of  fourth  class — ^what  is  form  of.    p.  301. 

Affidavit  of  defense  and  counterclaim — ^what  is  effect  of  striking  and 
proceeding  with  trial,    p.  558. 

Affidavit  of  merits — when  properly  stricken,    p.  440. 

Affidavit  of  ownersTUp  of  assigned  claim — ^how  statute  requiring  con- 
strued,   p.  267. 

Appeal  bondr—when.  and  bill  of  exceptions  not  filed  in  proper  time, 
p.  831. 

when  no  Jurisdiction  to  approve,    p.  33L 

who  should  approve,    p.  331. 

Assignm^ents  of  error— when  will  not  be  reviewed,    p;  448. 

Defenses — ^what  defendant  filing  aflidavit  of  merits  is  confined  to. 
p.  336. 

Judge  of  County  Court — ^when  may  preside,    p.  382. 

/ttri«dic^loftr--what  constitutes  concession  of  by  defendant  in  action 
of  fourth  class,    p.  658. 

when  not  aJfected  by  commencement  of  action  as  of  fourth 

class,    p.  558. 

when  objection  as  to  lack  of  is  too  late.    p.  558. 


Topical.  Index.  671 


Pleading — ^what  are  essentialB  of  in  action  of  fourth  class  In  tort 

p.  417. 
what  does  not  constitute  variance  between  statement  of  claim 

and  evidence  in  action  for  breach  of  contract    p.  301. 

when  affidavit  of  defense  is  insufficient    p.  836. 

when  not  supported  by  personal  affidavit  an  to  ownership  of 

assigned  claim  is  defective,    p.  267. 
Rules — ^when  Judicial  notice  not  taken  of.    p.  462. 
Statement  of  ckUm^—what  need  not  be  attached  to  in  action  for  rent 

p.  558. 

when  additional  affidavit  in  support  of  is  necessary,    p.  460. 

when  in  action  for  rent  is  sufficient    p.  440. 

when  is  in  conversion  giving  court  Jurisdiction,    p.  533. 

NEGLIGENCE. 
Attractive  HMtoonee— when   Question   for  Jury   whether   place  is. 

p.  577. 
when  shown  that  ooal  dump  pile  and  machinery  oonstitutes. 

p.  577. 
when  shown  that  place  constituting  could  have  been  protected. 

p.  577. 
OolUtian  between  autotwohHes — ^when  evidence  sustains  Judgment  for 

plaintiff  in  action  for  damages  for.    p.  243. 
Oontrilmtary — ^when  driver  of  automobile  not  guilty  of  in  turning 

at  street  intersection  in  front  of  street  car.    p.  286. 
when  lack  of  knowledge  of  danger  of  explosion  from  hot  water 

boiler  by  Janitress  is  shown,    p.  185. 

—  when  no  defense,    p.  12. 

when  of  passenger  In  (n>enlng  unlatched  exit  door  while  car  is 

moving  and  alighting  is  question  for  Jury.    p.  629. 

when  of  passenger  struck  by  another  car  after  alighting  not 

shown,    p.  428. 

when  of  servant  is  question  for  Jury.    p.  560. 

—  when  passenger  riding  on  platform  of  interurban  car  guilty  of. 
p.  160. 

when  pedestrian  crossing  street  car  tracks  is  not  guilty  of. 

p.  410. 
when  person  crossing  track  in  front  of  street  car  is  guilty  of. 

p.  583.  * 
when  person  driving  behind  street  car  and  upon  parallel  track 

ifl  guilty  of.    p.  574. 
when  question  whether  failure  to  look  for  approaching  street 

car  constitutes  is  for  Jury.    p.  235. 
when  question  whether  pedestrian  crossing  track  is  guilty  of 

is  for  Jury.    p.  235. 
-— '—  when  traveler  approaching  street  crossing  has  right  to  assume 

that  street  railroad  speed  ordinance  will  be  obeyed,    p.  235. 
Defense — ^when  lack  of  permit  for  bridge  and  caisson  is  not  to  action 

for  injury  to  caisson  by  steamer,    p.  289. 
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Driver  of  vehicle — when  not  bar  to  recovery  by  passenger,    p.  109. 

Evidence — what  admissible  to  show  condition  of  road  after  accident, 
p.  283. 

when  burden  of  proof  is  on  plalntlfC.    pp.  453,  551. 

when  negligence  of  fellow-servant  and  due  care  of  car  car- 
penter shown,    p.  418. 

when  sufficient  to  show  negligence  of  automobile  driver  and 

lack  of  contributory  of  bicycle  rider,    p.  417. 

when  sufficient  to  show  negligence  of  express  company  anfl 

lack  of  contributory  of  pedestrian  struck  by  wagon,    p.  571. 

Jn8truction9 — when  in  action  for  death  of  child  as  to  of  parents 
erroneous,    p.  303. 

when  not  erroneous  as  limiting  passenger's  exercise  of  care  to 

time  of  accident,    p.  629. 

when  on  duty  of  carrier  towards  passengers  not  erroneous. 

p.  385. 

— —  when  on  exercise  of  care  by  person  crossing  street  car  track 
erroneous,    p.  621. 

when  on  liability  where  negligence  of  another  contributes  to 

injury  correct,    p.  12. 

when  on  voluntary  intoxication  as  contributory  negligence  er- 
roneous,   p.  497. 

when  on  what  constitutes  ordinary  care  not  misleading,    p.  385. 

when  refusal  of  on  test  of  negligence  of  driver  of  express  wagon 

injuring  pedestrian  proper,    p.  571. 

Manageinent  of  steamer — ^when  is  sole  cause  of  injury  to  caisson, 
p.  289. 

Operation  of  street  car — ^when  negligence  not  shown  by  in  striking 
child,    p.  576. 

when  negligent    p.  423. 

Proximate  cause — ^when  fence  in  street  not  of  injury  to  bicycle  rider 
by  automobile,    p.  5. 

when  not  shown  that  dlfFerence  in  floor  levels  was  of  injury  to 

person  struck  by  swinging  door.    p.  618. 

-— —  when  shown  that  contributory  negligence  of  servant  is  not  of 
injury,    p.  560. 

Questions  for  juru — what  are  in  action  against  city  for  injuries  re- 
ceived by  collision  of  automobile  with  rope  stretched  across 
street    p.  67. 

when  negligence  and  contributory  negligence  of  drivers  of  col- 
liding automobiles  are.    p.  273. 

when  of  motorman  in  unlatching  exit  door  while  car  is  still 

moving  is.    p.  629. 

Beller  of  hot  water  heater — ^when  duty  lies  upon  to  put  heater  in  re- 
pair,   p.  185. 

Street  car  repair  foremaau — ^when  in  handling  trolley  pole  as  ooem- 
ployee  is  on  ladder  on  side  of  street  car  is  not  shown,    p.  257. 
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street  railroad9 — ^when  in  causing  express  wagon  to  strike  pedes- 
trian is  shown,    p.  670.  i 

Verdict — when  evidence  insufllcient  to  support    p.  561. 

Violation  of  statute  or  ordinance — ^when  is  material,    p.  273. 

Wanton  and  wilful  miiconduct— when  not  shown  on  part  of  street 
railroad  company  in  injuring  person  crossing  car  track,  p.  378. 

NEGOTIABLE  INSTRUMENTS. 

9 

Acceptance  of  check — what  does  not  constitute,    p.  444. 
Accommodation   paper — when   shown   that    notes    were   given   as. 

p.  467. 
Action — ^when  holder  of  note  may  sue  thereon  in  his  own  name. 

p.  64. 
Affidavit  of  m^erite — when  insufficient  to  avoid  assignment  of  note. 

p.  552. 
Affidavit  or  verified  plea  denying  execution  or  assignment  of  note — 

what  is  effect  of  filing  on  proof,    p.  54. 
Alteration — when  in  date  of  notes  shown,    p.  316. 
Assigned  note  cls  evidence  of  debt  to  assignee — ^what  proof  necessary 

to  make.    p.  64. 
Assignment — when  authority  of  agent  to  make  of  note  must  be 

proved,    p.  54. 
Bona  fide  purcTuuer  "before  m^iturity — what  defense  is  not  available 

against    p.  814. 
Consideration — ^when  defense  of  failure  of  in  action  on  note  for 

purchase  price  of  patent  not  established,    p.  239. 

when  failure  of  shown,    p.  47. 

when  note  based  on  sufficient    p.  255. 

when  purchaser  holding  patents  may  not  complain  of  failure 

of  as  to  note  for  purchase  price,    p.  289. 

when  receipt  of  for  checks  shown,    p.  333. 

when  want  of  for  notes  not  shown,    p.  450. 

Defense — ^what  is  unavailable  as  in  action  on  note.    p.  552. 

when  infringement  of  patent  is  to  action  on  note  for  purchase 

price,    p.  239. 
when  of  maker  of  lack  of  consideration  and  use  in  violation 

of  agreement  is  unavailable  against  indorser.    p.  316. 
Demand — ^when  note  is  payable  on.    p.  441. 

when  of  payment  upon  indorser  is  necessary,    p.  341. 

when  of  payment  upon  indorser  shown,    p.  341. 

JPtHOence— what  is  properly  excluded  in  action  on  demand  note. 

p.  441. 
—  what  is  rule  as  to  burden  of  proof  where  holder  makes  proof 

of  assignment    p.  54. 
— ^-  what  party  suing  on  assigned  note  required  to  prove  at  com- 
mon law.    p.  54. 
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Evidence — ^when  assignee  must  prove  proper  assignment  of  note, 
p.  54. 

when  assignee  of  note  required  to  prove  good  faith  of  assign- 
ment,   p.  54. 

when  authority  of  officer  of  corporation  payee  to  make  assign- 
ment must  be  proved  by  assignee,    p.  54. 

when  rule  that  burden  is  upon  holder  to  show  acquirement  of 

title  in  due  course  is  Inapplicable,    p.  54. 

Execution — what  is  power  of  corporation  as  to.    p.  255. 

Indorsement — ^what  does  not  constitute,    p.  54. 

who  may  question  on  checks,    p.  333. 

Innocent  purchaser  for  value — when  bank  of  note  given  in  payment 
of  accommodation  note  is.    p.  255. 

Joint  indorsers — ^when  liable  to  contribute  to  payment  of  note, 
p.  25. 

Joint  otligors — ^when  evidence  of  indebtedness  of  on  note  of  corpo- 
ration to  corporation  is  inadmissible,    p.  25. 

Notice  of  dishonor — what  is  effect  of  failure  to  give  to  Joint  maker, 
p.  457. 

what  is  effect  of  failure  to  give  to  surety,    p.  457. 

Pleading — what  proper  practice  where  no  affidavit  or  verified  plea 
filed  denying  execution  or  assignment  of  note.    p.  54. 

when  affidavit  denying  validity  of  execution  or  assignment  of 

note  is  necessary,    p.  54. 

Protest — when  unnecessary,    p.  341. 

Protest  fees — ^when  questions  relative  to  not  reviewed,    p.  256. 

Set-off — when  allowance  of  is  improper,    p.  552. 

Subsequent  indorsee — ^when  may  avail  himself  of  title  of  first  in- 
dorsee,   p.  552. 

Variance — when  affidavit  of  merits  is  insufficient  to  warrant  admis- 
sion of  evidence  of  fraud  In  procuring  signature,    p.  314. 

when  evidence  of  fraud  properly  excluded  as  not  within  de- 
fenses,   p.  314. 

NEW  TRIAL. 

Motion — ^what  considered  on  for.    pp.  156,  167. 

Newly 'discovered  evidence — when  affidavit  filed  on  motion  to  vacate 

Judgment  is  insufficient,    p.  314. 
when  not  granted  on  ground  of.    p.  142. 

PARENT  AND  CHILD. 

Torts  of  child — liability  of  parent  for.    p.  10. 

Use  of  automobile  by  child — when  evidence  insufficient  to  show  lia- 
bility of  parent  for  negligent    p.  10. 
when  evidence  insufficient  to  show  permission  for.    p.  10. 
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PARTIES. 

At— when  word  should  be  used  where  person  is  party  in  representa- 
tive capacity,    p.  597. 

Description  of  party — what  is  sufficient  where  person  suing  in  rep- 
resentative capacity,    p.  597. 

Misjoinder  of  plaintiffs — ^when  proceedings  for  trial  of  right  of  prop- 
*  arty  dismissed  for.    p.  246. 

Representative  capacity — when  petition  of  mandamus  shows  that 
relation  of  defendant  to  suit  is  in.    p.  597. 

Trial  of  right  of  property — when  proceedings  for  may  not  be  main- 
tained by  claimants  Jointly,    p.  246. 

PARTNERSHIP. 

Accounting — ^when  not  allowed  beyond  time  of  alleged  dissolution. 

p.  805. 
Dissolutionr-when  shown,    p.  805. 
Existence — when  shown,    p.  305. 
Liability  of  partner — what  is  extent  of  to  copartners  for  property 

of  in  his  possession,    p.  305. 
Property — what  not  considered,    p.  305. 
-— ^  when  franchises  deemed  to  be.    p.  805. 

PATENTS. 

FaUure  of  considerationr^^hen  evidence  insufficient  to  establish 

defense  of  in  action  on  note  given  for  purchase  price  of  patent 

p.  289. 
— — •  when  purchaser  holding  patents  may  not  complain  of  of  note 

for  purchase  price,    p.  239. 
Infringement — ^when  defense  to  action  on  note  for  purchase  price. 

p.  289. 

PHYSICIANS  AND  SURGEONS. 

Practicing  tnedidne—what  constitutes,    p.  82. 

when  shown  that  person  is.    p.  32. 

Practicing  without  certificate — ^when  State  Board  of  Health  has 
right  to  sue  for  and  recover  penalties  for.    p.  82. 

PLEADING. 

Additional  affidavit  of  merits — ^when  refusal  of  court  to  permit  filing 
does  not  constitute  abuse  of  discretion,    p.  314. 

AffldW)it  denying  validity  of  execution  or  assignment  of  note — when 
necessary,    p.  54. 

Affidavit  of  claim — when  in  support  of  amended  declaration  is  nee 
essary.    p.  623. 
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Affldavit  of  defense — ^what  &re  requlslteB  of  to  portion  of  platntifTs 
demand,    p.  22. 

what  was  purpose  of  ^glslature  In  passing  act  relating  to. 

p.  22. 

when  insufficient,    p.  22. 

Affidavit  of  meriU — when  contention  that  plaintifTs  claim  is  not 
supported  by  proper  is  not  waived,    p.  623. 

when  filing  of  is  within  discretion  of  court    p.  552. 

when  insufficient    p.  552. 

Affidofvit  of  ownership  of  assigned  clainu — ^how  statute  requiring  con- 
strued,   p.  267. 

Construction — when  made  most  strongly  against  pleader,    p.  57. 

Declaration — ^when  averring  existence  of  contract  of  school  district 
to  pay  interest  on  borrowed  money  is  insufficient    p.  57. 

when  good  after  verdict,    p.  241. 

when  in  action  against  school  district  to  recover  money  bor- 
rowed is  insufficient,    p.  57. 

when  in  action  against  servant  of  corporation  for  negligence 

in  erecting  fence  in  street  is  Insufficient    p.  5. 

when  in  action  on  bond  to  insure  performance  of  building 

contract  shows  interest  of  plain tl ft  in  premises,    p.  122. 

when   in  action  on  building  contractor's  bond   is  sufficient. 

p.  122. 

when  sufficient  as  against  general  demurrer,    p.  122. 

Defense — ^what  should  be  specially  pleaded  to  original  declaration 
in  action  on  building  construction  indemnity  bond.    p.  122. 

Demurrer — ^what  is  efFect  of.    p.  122. 

when  to  replication  carried  back  and  sustained  as  demurrer 

to  plea.    p.  508.  « 

Formal — when  not  required,    p.  366. 

Notice  of  special  defenses — what  Is  effect  of  giving,    p.  233. 

Plea — when  In  action  on  building  construction  indemnity  bond  de- 
murrable as  raising  question  of  law.    p.  122. 

Special  pleas — ^when  to  declaration  in  action  on  building  ccmstruc- 
tion  bond  are  insufficient    p.  122. 

Variance — what  constitutes  where  performance  pleaded  in  action 
on  contracts,    p.  633. 

what  evidence  Inadmissible  under  affidavit  of  merits  in  action 

for  damages  for  refusal  to  sell  property,    p.  382. 

when  evidence  of  fraud  properly  excluded  as  not  within  de- 
fenses in  action  on  assigned  note.    p.  314. 

when  evidence  properly  excluded  as  not  coming  within  mat- 
ters specified  in  notice  of  special  defense  to  action  for  purchase 
price  of  automobile,    p.  233. 

Videlicet — what  is  office  of.    p.  91. 

when  rule  as  to  inapplicable,    p.  91. 

Written  pleadings — when  unnecessary,    p.  26. 
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PLEDGES. 
Warehouse  receipts — when  pledgee  of  loses  lien  as  against  third  per- 
sons without  notice,    p.  352. 

PRINCIPAL  AND  AGENT. 

Authority  of  agent — ^when  to  make  assignment  of  note  must  be 
proved,    p.  54. 

Collection  agency — when  contract  with  may  be  rescinded  by  princi- 
pal,   p.  437. 

when  owner  of  accounts  may  assume  to  have  abandoned  con- 
tract,   p.  437. 

Contract — ^what  constitutes  binding  of  exclusive  agency  for  sale  of 
goods,    p.  379. 

Evidence — what  is  competent  in  action  by  agent  for  breach  of  con- 
tract of  exclusive  agency,    p.  379. 

when  burden  is  on  plaintift  of  proving  receipt  of  money  by 

agent    p.  405. 

Exclusive  territory  of  agent — what  is  competent  evidence  of  knowl- 
edge by  principal  of  invasion  of.    p.  379. 

Liability  of  agent — when  dependent  upon  receipt  of  money  from 
principal,    p.  405. 

Question  for  jury — when  as  to  whom  person  making  contract  for 
repair  of  building  is  acting  for  is.    p.  606. 

Ratification  of  contract — when  by  principal  shown,    p.  319. 

PRINCIPAL  AND  SURETY. 

Discharge  of  surety — when  does  not  occur  by  extension  of  notes. 

p.  457. 
when  not  effected  by  failure  to  give  notice  of  dishonor  of  note. 

p.  457. 

QUO  WARRANTO. 

Affidavit — what  are  requisites  of  where  private  rights  are  involved, 
p.  72. 

when  in  support  of  petition  is  insufficient,    p.  72. 

>  when  in  support  of  petition  is  sufficient,    p.  72. 

Petition — what  is  discretion  of  State's  Attorney  as  to.    p.  72. 

RAILROADS. 

Evidence — when  exclusion  of  as  to  basis  of  assessment  of  damages 
for  overflow  of  land  in  prior  action  is  erroneous,    p.  197. 

when  exclusion  of  in  action  for  damages  for  overflow  due  to 

construction  of  embankment  is  erroneous,    p.  197. 
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Evidence — when  that  embankment  constructed  by  another  railroad 
obstructed  passage  of  water  from  land  of  adjoining  owner  is  ad- 
missible,   p.  197. 

InstructioM — ^when  as  to  giving  of  warning  signals  by  train  ap- 
proaching crossing  erroneous,    p.  38. 

RECEIVING  STOLEN  GOODS. 
Subject  of  complaint  /or— what  can  be.    p.  414. 

REFORMATION  OF  INSTRUMENTS. 
Question  for  court — when  mutual  mistake  Is.    p.  587. 

RELEASE. 

Covenant  not  to  sue — what  does  not  constitute,    p.  310. 

what  Is  theory  upon  which  contracts  contiJnlng  have  been  held 

valid,    p.  310. 
Joint  tort  feasors — when  of  one  of  Inures  to  benefit  of  others,    p.  310. 
Settlement  of  claim  hy  one  joint  tort  feasor — ^what  Is  effect  of.   p.  310. 

REMAINDERS. 
Contingent — ^when  defeated,    p.  84. 

ROADS  AND  BRIDGEa 

Acceptance  of  toay— ^lecesslty  of.    p.  152. 
Obstruction  of  road — when  no  liability  arises  for.    p.  162. 
Ful>Hc  road — when  not  established  by  dedication,    p.  152. 
when  not  shown  to  exist    p.  162. 

SALES. 

Abandonment  of  contract — ^when  by  seller  although  goods  not  pftld 
for  within  time  limit  is  improper,    p.  600. 

Action  for  purchase  price  of  produce — when  verdict  for  plaintiff  sus- 
tained by  evidence,    p.  472. 

Breach  of  contract — when  refusal  to  accept  shipments  cmstKutea. 
p.  492. 

Contract — ^what  constitutes  binding  exclusive  agency  for  sale  of 
goods,    p.  379. 

what  Is  effect  of  provision  in  as  to  prohibition  of  given  sub- 
stance in  ore.    p.  492. 

when  letter  is  part  of.    p.  360. 

when  seller  right  to  make  cancellation  of  for  failure  to 

stipulated  payments,   p.  264. 
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DamageM — ^what  is  measure  of  for  breach  of  contract  for  purchase  of 
goods,    p.  336. 

what  is  measure  of  for  breach  of  warranty  as  to  heating  effi- 
ciency of  water  heaters,    p.  454. 

when  verdict  for  in  action  to  recover  for  refusal  to  accept 

goods  is  not  excessive,    p.  381. 

Delivery — ^what  constitutes  symbolical  of  goods  to  consignees,    p.  347. 

Evidence — ^when  burden  of  proof  is  on  plaintiff  in  action  on  contract 
for  purchase  of  bond.    p.  633. 

when  expert  of  commercial  marketability  of  article  manufac- 
tured with  dies  is  inadmissible,    p.  70. 

— ^  when  insufficient  to  show  ownership  by  corporation  of  premises 
on  which  factory  is  built,    p.  1. 

Inspection — ^when  purchaser  bound  by.    p.  472. 

Installation  of  machine — when  shown  that  seller  waived  objection 
as  to  manner  of.    p.  360. 

Instructions — ^when  erroneous  as  assuming  proof  of  case  by  prepon- 
derance of  evidence  and  as  directing  verdict,    p.  462. 

when  erroneous  as  not  based  upon  evidence,    p.  233. 

when  erroneous  in  action  for  fraud  in  sale  of  stock,    p.  1. 

when  in  action  for  fraud  in  sale  of  corporate  stock  erroneous 

as  assuming  facts,    p.  1. 

when  in  action  for  fraud  in  sale  of  shares  of  capital  stock  of 

corporation   erroneous   because   not  conforming  to   evidence, 
p.  1. 

when  on  amount  of  proof  to  show  fraud  by  seller  of  goods 

erroneous,    p.  462. 

Performance  of  contract— when  for  sale  of  bond  is  not  shown,    p.  633. 

Pleadinff — what  constitutes  variance  where  performance  is  pleaded 
in  action  to  recover  on  contract  to  purchase  bond.    p.  633. 

when  declaration  states  good  cause  of  action  for  fraud  in  sale 

of  stock,    p.  1. 

when  evidence  properly  excluded  as  not  coming  within  matters 

specified  in  notice  of  special  defense  to  action  for  purchase 
price,    p.  233. 

when   waiver  of  performance  of   contract  must  be  pleaded. 

p.  633. 

Preponderance  of  evidence — ^when  plaintiff  must  establish  case  by. 
p.  462. 

Purchase  of  heer  and  use  of  bar  fixtures — when  fulfillment  of  con- 
tract by  saloon  keeper  for  not  shown,    p.  259. 

Questions  for  jury — what  are  in  action  for  damages  for  refusal  to 
•accept  goods,    p.  381. 

when  whether  boxes  manufactured  are  in   accordance  with 

contract*  p.  381. 

Refusal  to  accept  goods — ^when  finding  for  plaintiff  in  action  for 
sustained  by  evidence,    p.  381. 
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Return  of  machinery — when  may  be  made  at  any  time  within  time 
limited,    p.  600. 

Validity — when  breach  of  trust  receipt  does  not  affect,    p.  352. 

Warranty — ^what  Is  efFect  of  change  in  speclflcatlons  prior  to  execu- 
tion of  contract  on.    p.  454. 

when  covers  sufficiency  of  specifications,    p.  454. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Evidence — ^when  oral  as  to  actions  of  school  board  at  meeting  is  ad- 
missible,   p.  57. 

Offlcer — when  contract  by  must  be  ratified  by  majority  vote  of  mem- 
bers of  controlling  board,    p.  67. 

Order$  for  payment  of  teachers*  toages — ^Inapplicability  of  statute  as 
to,  to  district  organized  under  special  act.    p.  57. 

Pleading — when  declaration  averring  existence  of  contract  of  dis- 
trict to  pay  interest  on  borrowed  money  is  insufficient    p.  57. 

when  declaration  in  action  against  district  to  recover  money 

borrowed  is  insufficient,    p.  57. 

Salaries  of  teachers — when  special  act  provides  ample  means  for 
borrowing  money  for.    p.  57. 

SEALS. 

Instrument  under  seal — what  is  not    p.  387. 

Presumption — ^when   exists   that  each   person   signing   instrument 

adopted  a  seal.    p.  349. 
Seal — what  is  eftect  of.    p.  387. 

SET-OFF  AND  RECOUPMENT. 

Liquidated  damages — what  may  not  be  set  off  or  recouped  against 
claim  for.    p.  558. 

Set-off — what  is  extent  of  right  of.    p.  558. 

when  allowance  of  in  action  on  note  is  improper,    p.  552. 

when  cannot  be  claimed,    p.  552. 

when  tenant  may  not  claim  against  rent  damages  for  interfer- 
ence with  use  of  premises,    p.  558. 

SHERIFFS  AND  CONSTABLES. 

Action  for  money  taken  by  officer — when  evidence  does  not  sustain 
verdict  for  defendant  in.    p.  148. 

STATE'S  ATTORNEY. 
Quo  warranto — what  is  discretion  as  to  presenting  petition  of.    p.  72. 
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STATUTES. 

Classification  of  enterprises — what  Is  necessary  as  to.    p.  498. 
Construction — how  construed  when  in  derogation  of  common  law, 

p.  267. 

when  deemed  controllins.    p.  57. 

when  made  with'  reference  to  purposes  for  which   enacted. 

p.  119. 

when  rule  of  reference  to  last  antecedent  not  applied,    p.  307. 

when  statute  requiring  affidavit  of  ownership  of  assigned  claim 

given  strict    p.  267.  ' 

STIPULATIONS. 
Foreign  law — what  is  effect  of  stipulations  as  to.    p.  222. 

STREET  RAILROADS. 

Care  of  parents — ^necessity  of  as  to  children  playing  in  street,    p.  303. 
Contributory  negligence — when  driver  of  automobile  not  guilty  of  in 

turning  at  street  intersection  in  front  of  car.    p.  286. 

when  pedestrian  crossing  tracks  is  not  guilty  of.    p.  410. 

when  person  crossing  track  In  front  of  car  Is  guilty  of.    p.  683. 

when  person,  driving  behind  street  car  and  upon  parallel  track 

is  guilty  of.    p.  674. 
when  shown  that  injury  to  passenger  In  automobile  colliding 

with  street  car  was  due  to  negligence  of  driver,    p.  575. 
Evidence — when  as  to  ringing  of  bell  is  competent  as  bearing  on  con- 
tributory negligence  of  automobile  driver,    p.  464. 

when  inadmissible  as  constituting  expression  of  opinion,    p.  808. 

Injuries  to  automobile — ^when  evidence  sustains  judgment  for  plaln- 

tift  in  action  for.    p.  286. 
when  verdict  for  plaintiff  in  action  for  is  sustained  by  evidence. 

p.  464. 
Instructions — when  in  action  for  death  of  child  as  to  negligence  of 

parents  erroneous,    p.  303. 

r  when  in  action  for  death  of  child  erroneous,    p:  303. 

when  in  action  for  death  of  child  erroneous  as  not  conforming 

to  evidence,    p.  303. 
when  on  anticipation  of  negligence  by  automobile  driver  not 

reversibly  erroneous,    p.  464. 
when  on  exercise  of  care  by  person  crossing  street  car  track 

erroneous,    p.  621. 
when  refusal  of  requested  in  action  for  injuries  to  pedestrian 

proper,    p.  570. 
Negligence — when  in  causing  express  wagon  to  strike  pedestrian  is 

shown,    p.  570. 
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Negligence — ^when  motorman  not  guUty  of  in  Injuring  person  sud- 
denly appearing  on  track,    p.  576. 

when  not  shown  In  operation  of  car  striking  child,    p.  576. 

Question  for  jury — ^when  contributory  hegligence  in  failing  to  look 
for  approaching  street  car  is.    p.  235. 

when  question  whether  pedestrian  crossing  tnuSk  is  guilty  of 

contributory  negligence  is.    p.  235. 

Bpeed  ordinance — when  traveler  has  right  to  assume  that  it  will  be 
obeyed.  •  p.  235. 

Use  of  cars  on  street  railioay — ^what  does  not  constitute  within  fender 
ordinance,    p.  378. 

Wanton  and  wilful  misconduct — when  not  shown  in  injuring  person 
crossing  street  car  track,    p.  378. 

TORTS. 

Children — ^liability  of  parent  for  torts  of.    p.  10. 

Joint  tort  feasors— -when  right  of  contribution  does  not  exist  be- 
tween,   p.  33.0. 

Pleading — what  are  essentials  of  in  action  of  fourth  class  in  Munici- 
pal Ckmrt  of  Chicago,    p.  417. 

Release  of  one  joint  tort  feasor^— when  inures  to  benefit  of  others, 
p.  810. 

TOWNS. 

Oosts — ^when  individual  suing  in  name  of  town  Hable  for  on  appeal, 
p.  152. 

TRADB-MARKS  AND  TRADE  NAMES. 

Trade  name — right  of  purchaser  to  use.    p.  376. 

what  is  effect  of  use  of  by  purchaser,    p.  376. 

when  bill  for  injunction  against  use  of  is  sufficient,    p.  376. 

when  corporation  may  not  use  equivalent  in  foreign  language. 

p.  428. 
Unfair  competition — ^what  constitutes,    p.  376. 
Use  of  purchased  trade  name — when  right  to  make  of  bankrupt  must 

be  determined  in  court  of  bankruptcy,    p.  376. 

TRIAL. 

Conduct  of  counsel — when  case  reversed  because  of.    p.  690. 
Direction  of  verdict — when  for  plaintiff  is  error,    p.  608. 

when  improper,    pp.  85,  167. 

when  proper,    p.  387. 

when  request  to  make  for  defendant  is  properly  refused,   p.  109. 

Exclusion  of  evidence — when  proper,    p.  882. 
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Offer  of  proof — ^wbMi  oi^}eetion  to  properly  mttitalned.    p.  67. 
PropoHtion  of  law — wjiea  error  to  aafiuine  that  court  is  laying  down. 

p.  169. 
when  request  that  be  passed  upon  is  too  late.    p.  347. 


Qv^itUm — when  objection  to  already  answ^dred  properly  austained. 
p.  70. 

Rehuttal  evidence — ^when  competent,    p.  108. 

when  not  proper,    p.  60. 

Reinstatement — when  of  case  stricken  from  calendar  is  proper, 
p.  612. 

Remarks  of  court — when  improper  as  to  comparative  weight  of  neg- 
ative and  positive  evidence  is  reversible  error,    p.  247. 

Rulings  on  evidence — when  essential  that  be  free  from  error,    p.  303. 

Buhmission  of  case  to  iunr— when  should  be  made.    p.  387. 

Weight  of  evidence — ^when  determination  of  is  for  jury.    p.  47. 

TROVER  AND  CONVERSION. 
Conversion — when  ef  pimdlHUMd  sitoAen  property  shown.    9.  638. 
Demand  and  refusal — when  proof  of  is  esaentlaL    p.  U7. 
Evidence-'^vfteD.  as  to  value  9i  soods  is  prepttiy  admitted,    p.  688. 
when  plaintiff  onSy  requined  to  establish  case  by  pneponderance 

of.    p.  533. 
Notice  of  dleetieth    mhtm  to  rescind  oanditional  contraot  of  sale  oC 

goods  and  demand  for  return  essentiaL    p.  587. 
Pleading — ^when  statement  of  dalm'  is  /in.    p.  638. 

TRUSTS. 
Declaration — ^when  document  cannot  be  treated  as.    p.  839. 
Discretion  of  trustee— ^hea  deposit  of  funds  in  bank  lies  within. 

p.  322. 
Document  creating  trust — ^when  void  for  remoteness,    p.  889. 
Fraud  ^sf  trustee — when  shown,    p.  828. 
Irrevocable  trust — when  not  created,    p.  339. 
Wrongful  possession  by  trustee — ^when  of  money  shown,    p.  888. 

VAGRANCY. 
Judgment — when  of  guilty  reversed,    p.  632. 
Offense — ^what  is  essential  to  establish,    p.  632. 

VENDORS   AND   VENDEES. 
Evidence — ^when  parol  is  inadmissible  to  vary  contract    p.  382. 
Pleading — what  evidence  is  inadmissible  under  affidavit  of  merits 
in  action  for  damages  for  refusal  to  sell  property,    p.  882. 

WAStBHOUSBMBN. 
Receipts — when  pledgee  ef  loses  lien  aa  against  third  peraona  with- 
out notice,    p.  362. 
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waters  and  water  courses. 

Evidence — ^when  exclusion  of  as  to  basis  of  assessment  of  damages 
against  railroad  for  overflow  of  land  In  prior  action  Is  errone- 
ous,   p.  197. 

when  exclusion  of  in  action  against  railroad  for  damages  for 

overflow  due  to  construction  of  embankment  is  erroneous, 
p.  197. 

when  that  embankment  constructed  by  another  railroad  ob- 
structed passage  of  water  from  land  of  adjoining  owner  is  ad- 
missible,   p.  197. 

Overfloioing  land— what  is  liability  of  wrongdoer  for  wrongful  acts 
of  others,    p.  197. 

WILLS. 

Acceleration  of  legacy — ^when  of  postponed  vested  legacy  occurs. 

p.  15. 
Acceleration  of  legacy  or  remainder — ^when  of  contingent  legacy  or 

remainder  occurs,    p.  15. 
Charge  upon  land — when  debts  and  funeral  expenses  are  not    p.  862. 
Construction — what  is  sole  purpose  of.    p.  362. 

when  executor  entitled  to  ask  for.    p.  362. 

when  expressed  intent  of  testator  governs,    p.  222. 

when  question  of  as  res  judicata  is  not  reviewable,    p.  362. 

Contingent  estate  in  remainder — ^when  created,    p.  16. 
Deduction  from  legacies — ^when  legatees  do  not  consent  to.    p.  222. 
Delusions — what  are  not.    p.  116. 
-: —  what  are  not  Insane,    p.  116. 

what  constitute,    p.  116. 

what  do  not  constitute  invalidating  will.    p.  116. 

when  existence  of  Insane  not  shown,    p.  116. 

Die  without  lawful  issue — how  words  as  applied  to  remaindermen 

construed.'    p.  222. 
Estates — what  created  by.    p.  137. 

when  in  reversion  and  contingent  remainder  created,    p.  34. 

Evidence — who  has  burden  of  proof  as  to  sanity  of  testator  in  will 

contest    p.  116. 
Intent  of  testator — what  Is  basis  for  determination  of.    p.  362. 
Jurisdiction  to  construe — ^when  County  Court  has  not.    p.  362. 
Life  estate  in  personalty — when  not  created,    p.  137. 
Mental  incapacity — when  senile  dementia  does  not  oonstltute  to  make 

will.    p.  116. 

when  to  make  will  not  shown,    p.  116. 

Order  admitting  toill  to  probate — when  set  aside,    p.  77. 
Ownership  of  property  disposed  of  hy  will — when  Implied,    p.  137. 
Property  passing  by — ^when  note  secured  by  trust  deed  is.    p.  339. 
Remainder  in  personalty — ^when  disposition  of  is  void.    p.  137. 
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Renunciation — ^what  Is  effect  of  for  life  estate  given  to  widow,    p.  15. 

——'  what  is  effect  of  by  husband  on  liability  for  funeral  expenses  of 
wife.    p.  204. 

Residuary  fund — when  shares  of  deceased  devisees  go  into.    p.  15. 

Testamentary  disposition — ^when  document  void  as  constituting  in- 
sufficient   p.  339. 

WITNESSES. 

Competency — ^when  shown  to  testify  to  quality  of  intoxicating  liquor. 

p.  91. 
CrediHlity — ^when  for  jury.    pp.  142,  543. 

when  instruction  on  is  not  erroneous,    p.  147. 

Cross-examination — when  abridgment  of  right  of  In  criminal  case 

is  prejudicial  error,    p.  118. 
Detective — what  weight  should  be  given  to  testimony  of.    p.  91. 
Impeachment — what  is  proper  mode  of.    p.  273. 
Weight  of  evidence — when  is  question  for  jury.    p.  147.  , 

WORDS  AND  PHRASES.  ' 

At  once — how  defined,    p.  28. 

Delusion — how  defined,    p.  116.  ' 

Die  vHthout  lawful  issue — how  defined,    pi  222. 

Due  and  unpaid — ^how  defined,    p.  625. 

Instrument  under  seal — ^how  defined,    p.  287. 

Laches — ^how  defined,    p.  49. 

Legal  voters — how  defined,    p.  91. 

Liquidated  and  unliquidated  damages — how  defined,    p.  270. 

Minor  legally  permitted  to  toork — how  defined,    p.  276. 

Outstanding  assets — ^how  defined,    p.  625. 

Practicing  medicine — ^how  defined,    p.  82. 

£real— 'how  defined,    p.  387. 

I 

WORKMEN'S  COMPENSATION. 

Action — when  not  brought  under,    p.  307. 

Claim — necessity  of  making  within  prescribed  period,    p.  330. 

Construction — how  made.    p.  498. 

Contract  of  employment — when  contention  that  does  not  exist  for 

application  of  act  is  untenable,    p.  276. 
Election  to  come  under  act — when  failure  of  employer  to  post  notice 

of  shown,    p.  307. 
Employee — ^when  bound  by  act.    p.  411.  '  » 

when  not  bound  by  act.    p.  307. 

Employer — ^when  is  not  under,    p.  293. 

Evidence — what  Is  competent  as  admission  that  employer  was  not 

under  act.    p.  411. 
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Bxtrahatf«rdou9  JmHnesM—whBt  is  not    p.  497. 

Instructions — ^when  in  action  for  peraonal  injaiiOB  not  mlflleading. 

p.  169. 
— ^^  when  iBfttsai  of  in  ftctkm  for  damages  for  penonal  Inluries 

proper,    p.  169. 
Judgment — when  motion  in  arrest  of  in  action  for  death  to  properly 

denied.    p.|293. 
Minors — ^when  legally  permitted  to  work.    p.  276. 
Occupation,  enterprise  or  1>usiness — when  employer  is  not  engaged  in 

within  statute,    p.  293. 
Occurrence  of  accident  in  Bt^te — ^when  shown,    p.  169. 
Pleading — ^what  does  not  constitute  variance  between  and  proof. 

p.  411. 
-^-  what  must  be  averred  and  prored  in  action  to  recover  for 

injuries  sustained,    p.  169. 
Postimg  of  statement  of  compensation  protHsions — ^what  is  purpose 

of  provisions  as  to  by  employer,    p.  411. 
Purpose  of  ac^— what  is.    p.  276. 
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